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1 Introduction 
 

1.1 Background 

In September 2013, a motion was put forward in the Parliament of Kenya, which 

proposed that Kenya should withdraw its membership of the International Criminal 

Court (ICC).1 In October 2013, The Assembly of the African Union (AU) declared that 

the AU is concerned about the “politicization and misuse of indictments against African 

leaders by the ICC”.2 Another form of criticism is that the ICC is biased and only 

focuses its attention on the African continent, when there are other situations all over 

the world that merit investigations.3 In the preamble of the Rome Statute of the 

International Criminal Court4 (ICCSt) it is stated that the “most serious crimes of 

concern to the international community must not go unpunished”.5 The ICCSt has been 

in force for almost 12 years, and all situations in which the ICC has opened an 

investigation concern African States. Especially the statement by the AU assembly 

shows that the Prosecutor is not free from accusations of politically motivated 

decisions. 

The debate on the risk of a politically motivated Prosecutor of the ICC is not new. 

The role of the Prosecutor in the ICC was intensively debated during the negotiations of 

the ICCSt; particularly whether the Prosecutor should have the power to initiate 

investigations proprio motu, i.e. on her own motion. The proponents of a proprio motu 

power for the Prosecutor argued that any prosecution in the ICC would depend on the 

political consideration of States or the UN Security Council (UNSC).6 The opponents 

argued that a Prosecutor who has the power to initiate an investigation proprio motu 

would lead to politicization of the ICC.7 The compromise that was agreed upon by the 

                                                      
1 Kulish, New York Times, “Kenyan Lawmakers Vote to Leave International Court”, 5 
September 2013, last viewed 16 May 2014.  
2 African Union, Ext/Assembly/AU/Dec. No. 1 (Oct.2013), Decision on Africa’s Relationship 
with the International Criminal Court (ICC), p. 1.   
3 Bosco, The Washington Post, “Why is the International Criminal Court picking only on 
Africa?”, 29 March 2013, last viewed 27 May 2014.  
4 Rome Statute of the International Criminal Court, 17 July 1998, entered into force on 1 July 
2002.  
5 ICCSt preamble para 4. 
6 Report of the Preparatory Committee on the Establishment of an International Criminal Court, 
U.N. GAOR, 51st Sess., Supp. No 22, Vol. I, U.N. Doc. A/51/22 (1996), p. 35. 
7 Ibid., p. 35. 
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delegates was that the Prosecutor would be granted proprio motu powers, but the 

decision to start an investigation would be subject to judicial review.8 

Following the post-election violence in the Republic of Kenya in 2007, the 

Prosecutor submitted a request for an authorization by the Pre-Trial Chamber to open an 

investigation in Kenya. This was the first time the Prosecutor had used her proprio motu 

powers in Article 15 ICCSt. These events once more stirred up the debate about the 

scope and limits of prosecutorial discretion in the ICCSt. Since the Prosecutor has the 

power to initiate an investigation on her own motion, any criticism that the ICC is 

biased or that the Prosecutor can make politically motivated decisions should be further 

examined. According to the Prosecutor of the ICC, the decision to open an investigation 

into a situation is guided by the legal criteria in the ICCSt.9 The statement is one 

example where the Prosecutor appears to reject the criticism that her decisions are based 

on political considerations. In other words, the question is if the decision by the 

Prosecutor to initiate an investigation proprio motu under Article 15 ICCSt is based on 

objective legal standards in the ICCSt.  

 

1.2 Scope and Limits 

The main focus of this thesis is to examine the Prosecutor’s initiation of an investigation 

proprio motu under Article 15 ICCSt. In order to do so, there are two main issues that 

need to be examined. The first issue concerns what the criteria are that governs the 

Prosecutor when she concludes that there is a reasonable basis to proceed with an 

investigation under Article 15 ICCSt. The second issue concerns to which extent the 

Prosecutor is able to exercise discretion when she concludes that there is a reasonable 

basis to proceed with an investigation. The concept of prosecutorial discretion is 

primarily linked with the discussion on whether or not the decision by the Prosecutor to 

open an investigation into a situation is based on legal objective standards within the 

statutory framework of the ICCSt. Consequently, this thesis attempts to answer the 

following question: what criteria must the Prosecutor consider in order to conclude that 

there is a reasonable basis to proceed with an investigation, and to what extent is the 

Prosecutor able to exercise discretion when she concludes that there is, or is not, a 

reasonable basis to proceed with an investigation?  

                                                      
8 Danner, pp. 514-515. 
9 ICC OTP, Report on Preliminary Examination Activities 2013, para 1. 
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Since this thesis focuses on the initiation of an investigation proprio motu by the 

Prosecutor, a referral of a situation by a state party or the UN Security Council (UNSC) 

will not be discussed, even if they share many similarities. Furthermore, a comparative 

analysis of the ICC and other international criminal tribunals is outside the scope of this 

thesis. A comparative analysis of the Prosecutor of the ICC and the Prosecutor in 

national legal systems is also outside the scope of this thesis. However, references to 

other international criminal tribunals will be made when it is appropriate for the 

discussion on Prosecutor’s role in the ICCSt. References will also be made to 

prosecutorial discretion in different national legal systems where it is deemed 

appropriate for the discussion on prosecutorial discretion in the ICCSt. 

Many of the Prosecutor’s decisions during the pre-trial stage are or may be subject to 

a judicial review by the Chambers of the ICCSt. As a consequence, it is necessary to 

keep in mind that prosecutorial discretion is in one way restrained under Article 15 

ICCSt.  This is because the Prosecutor’s conclusion that there is a reasonable basis to 

proceed with an investigation is subject to a judicial review by the Pre-Trial Chamber. 

Since the focus will be on the decisions by the Prosecutor and prosecutorial discretion, 

an in-depth analysis of the judicial review and its functions is outside the scope of this 

thesis. A total separation is however not possible and it is therefore necessary to 

consider the judicial review in this thesis when prosecutorial discretion is examined.  

 

1.3 Method 

The method that is used in this thesis is the legal dogmatic method. In order to establish 

the applicable law, the ICCSt will primarily be examined. Other sources that will be 

examined are the ICC Rules of Procedure and Evidence and the various ICC 

Regulations in force.  

The International Criminal Court is a relatively new international court. The cases 

addressing the main question of this thesis are few. In addition, any decisions by the 

Prosecutor addressing this matter are quite sparse. The Office of the Prosecutor (OTP) 

has however issued some relevant policy papers. Although the policy papers do not 

have the status of law,10 they will be used in this thesis as a reference when the main 

question is discussed. The policy papers are mainly used to highlight the Prosecutor’s 

interpretation of the Articles in the ICCSt.  

                                                      
10 See Article 21 ICCSt for the applicable law in the ICC. 
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The ICCSt is a treaty and is the product of negotiations and compromises. It is 

therefore still uncertain how some of the terms and criteria in the Rome Statute are to be 

interpreted. Some terms and criteria in the Articles of the ICCSt, which are relevant to 

the main question of this thesis, are on the outset uncertain. This uncertainty means that 

the applicable law can to a large extent be uncertain. Hypothetical examples and 

suggested interpretations found in literature will therefore be used in this thesis. As a 

consequence, to separate de lege lata from de lege ferenda can be difficult when the 

relevant Articles of the ICCSt are discussed. But when the interpretation of a term or 

criterion is uncertain, the discussion will be based on this uncertainty.   

 

1.4 Disposition  

The thesis is divided into two parts. Part I begins with a general discussion about the 

Prosecutor, the triggering of jurisdiction and the difference between a “situation” and a 

“case”. Thereafter, the initiation of an investigation proprio motu by the Prosecutor 

under Article 15 ICCSt is discussed. The preliminary examination is examined under 

this section. The statutory factors in Article 53(1)(a)-(c) ICCSt will also be discussed, 

which the Prosecutor is required to consider when she determines if there is a 

reasonable basis to proceed with an investigation. 

Part II is divided into two sections. The first section examines whether the Prosecutor 

has a legal duty to seek authorization to open an investigation once the factors in Article 

53(1)(a)-(c) ICCSt are met. Two different interpretations of Article 15 ICCSt will be 

discussed. A comparison with the Prosecutor in two national legal systems is made, as 

well as a discussion about the limited resources of the ICC. Thereafter, the preliminary 

examination regarding Iraq will be discussed. The second section focuses on the 

consequences of prosecutorial discretion under Article 53(1)(a)-(c) ICCSt. Under this 

section, the discussion concerns whether the factors in Article 53(1)(a)-(c) ICCSt 

represent legally objective standards. Prosecutorial discretion at the preliminary 

examination stage will also be discussed.  
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Part I 
 

2 The Prosecutor of the ICC 
 

2.1 The Triggering of Jurisdiction – A Situation-Specific Approach   

The Prosecutor has the power to initiate an investigation proprio motu according to 

Article 15(1) ICCSt. In order for the ICC to exercise jurisdiction it must first be 

triggered.11 Before the Prosecutor’s right to initiate an investigation is analyzed, it is 

necessary to explain how the jurisdiction of the ICC is triggered. It is also crucial to 

explain in relation to what jurisdiction is triggered. There are three ways to trigger the 

jurisdiction under Article 13 ICCSt: referral by a state party, referral by the United 

Nations Security Council (UNSC) acting under Chapter VII of the UN Charter12 and the 

Prosecutor’s initiation of an investigation proprio motu. Common to all the trigger 

mechanisms is that the jurisdiction of the ICC is triggered in relation to a situation. 

Article 13(a)-(b) ICCSt stipulates that a State Party or the UNSC refers a situation to the 

Prosecutor. When the Prosecutor initiates an investigation proprio motu according to 

Article 15 ICCSt, it is therefore initiated in relation to a situation.13 

The concept of a situation is not in itself unfamiliar to other international criminal 

tribunals. The Nuremberg Charter14 establishes in Article 1 that the International 

Military Tribunal (IMT) is set up to try and punish the major war criminals of the 

European Axis. Therefore, it is the signatories of the Nuremberg Charter that establish 

the situation into which the Prosecutor then selects which cases to pursue.15 In Article 1 

of the ICTY Statute16 it is established that the ICTY shall have the power to prosecute 

persons for certain crimes committed in the territory of the Former Yugoslavia since 

1991. In Article 1 the ICTR Statute17 it is established that the ICTR shall have the 

power to prosecute persons responsible for certain crimes committed in the territory of 

Rwanda, and Rwandan citizens responsible for such crimes committed in the 
                                                      
11 Cryer et al., p. 163. 
12 The Charter of the United Nations, 26 June 1945, entered into force on 24 October 1945. 
13 See Article 15(5) and (6) ICCSt which refer to a “situation”. 
14 Charter of the International Military Tribunal (1945). 
15 See Article 14 of the Nuremberg Charter. 
16 Statute of the International Tribunal for the Former Yugoslavia (1993). 
17 Statute of the International Tribunal for Rwanda (1994). 
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neighbouring states, between 1 January 1994 and 31 December 1994. In the examples 

above it is either states or the UNSC that establishes what the situation is. The 

Prosecutor selects which cases to pursue, but the selection of cases must be made within 

the jurisdictional parameters set up by the Statute or Charter in question. For example, if 

the Prosecutor of the ICTR concludes that a crime has been committed in a 

neighbouring state, but a Rwandan citizen did not commit the crime, it would be outside 

the jurisdictional parameters of the situation.   

The power of the Prosecutor to trigger the jurisdiction of the ICC is therefore a rather 

unique trait.18 A reason why the triggering of ICC’s jurisdiction is necessary is also that 

the ICC is not an ad hoc Tribunal. Both ICTY and ICTR are described as ad hoc 

Tribunals, which mean that they are established to deal with a situation that is already 

defined.19 In contrast, the ICCSt does not deal with situations that happened before the 

establishment of the ICC, but is a Court that may act in relation to situations that could 

happen in the future.  

The Prosecutor of the ICC has the power to initiate an investigation into a situation, 

something that the Prosecutors of earlier tribunals could not do. However, the question 

is what the criteria are that direct the Prosecutor when she decides to open an 

investigation into a situation.  

 

2.1.1 Jurisdiction and the Definition of a Situation  

The Prosecutor of the ICC has the power to trigger the jurisdiction of the ICC and it is 

always triggered in relation to a situation. Since the jurisdiction of the Court cannot be 

triggered in relation to a specific case, there must be some factors that determine the 

difference between a situation and a case.  

Before the difference between a situation and a case is discussed it is necessary to 

consider the boundaries of the jurisdiction of the ICC. The subject matter jurisdiction – 

i.e. the crimes over which ICC has jurisdiction – can be found in Articles 5-8 ICCSt. At 

present, the ICC has jurisdiction over the crime of genocide, crimes against humanity 

and war crimes.20 Territorial jurisdiction is defined in Article 12 ICCSt. Territorial 

                                                      
18 Rastan, Comment on Victor’s Justice & the Viability of Ex Ante Standards (henceforth 
referred to as: Rastan 2010), p. 570. 
19 Rastan 2010, p. 570. 
20 Article 5(1)(a)-(c) ICCSt. The crime of aggression is not defined yet; see Article 5(2) ICCSt.  
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jurisdiction can be divided into two parts.21 If a state is party to the ICCSt, the ICC may 

exercise jurisdiction if a crime is or has been committed in the territory of the state 

party.22 If a state is not party to the ICCSt, the ICC may still exercise jurisdiction if the 

state accepts the jurisdiction of the ICC.23 The territorial jurisdiction under Article 12 

ICCSt is therefore limited to the territorial boundaries of a state party, or a state that has 

accepted the jurisdiction of the ICC. It should be noted that the ICC could exercise 

jurisdiction over a person who is a national of a state that is not party to the ICCSt. The 

nationality of a perpetrator makes no difference for the territorial jurisdiction under 

Article 12 ICCSt. 

Personal jurisdiction is also found in Article 12 ICCSt. According to Article 12(2)(b) 

ICCSt, the ICC may exercise jurisdiction over persons who are accused for a crime and 

are nationals of a State party. It is therefore possible for the ICC to exercise jurisdiction 

if a person who is national of a State party has committed a crime, over which the ICC 

has jurisdiction, in a State that is not party to the ICCSt. Personal jurisdiction under 

Article 12(2)(b) ICCSt is also applicable when a State has accepted jurisdiction 

pursuant to Article 12(3) ICCSt. Temporal jurisdiction can be found in Article 11 

ICCSt. The ICC may exercise jurisdiction if a crime has been committed after the entry 

into force of the ICCSt.24 ICCSt entered into force on 1 of July 2002. ICC cannot 

exercise jurisdiction if a crime has been committed before this date. Temporal 

jurisdiction is also limited if a state becomes a party to ICCSt after the treaty entered 

into force. In that case, the ICC may exercise jurisdiction if a crime has been committed 

after the ICCSt entered into force for that State.25 These Articles on jurisdiction can be 

described as forming the jurisdictional framework of the ICC. A situation must 

therefore fit into this jurisdictional framework.  

Consequently, the triggering of jurisdiction under Article 13 ICCSt is made in 

relation to a situation, and the jurisdictional framework of the ICC can be described as 

the outer boundary of any situation. The next question is then what the difference is 

between a situation and a case in the ICCSt. A description of the difference between a 

situation and a case can be found in a judgement delivered by the Pre-Trial Chamber. 
                                                      
21 The characteristics of a referral by the UNSC are outside the scope of this thesis and will not 
be examined.  
22 Article 12(2)(a) ICCSt. 
23 Article 12(2)-(3) ICCSt.  
24 Article 11(1) ICCSt.  
25 Article 11(2) ICCSt.  
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The Pre-Trial Chamber stated that “[s]ituations, which are generally defined in terms of 

temporal, territorial and in some cases personal parameters, […] entail the proceedings 

envisaged in the Statute to determine whether a particular situation should give rise to a 

criminal investigation as well as the investigation as such”.26  

The temporal parameter defining a situation means that it needs to have a starting 

date and an ending date.27 According to Article 11(1) ICCSt, the earliest possible 

starting date is 1 July 2002. As for the ending date, it seems that it is determined by the 

time the referral is sent to the Prosecutor, or at the time the Prosecutor issues a request 

for an authorization to the Pre-Trial Chamber. When the Prosecutor sought to open an 

investigation into the situation in Kenya, the temporal scope of the investigation was 

limited to when the Prosecutor issued a request to the Pre-Trial Chamber.28 The 

territorial parameters defining a situation can also differ in practice. When the Central 

African Republic (CAR) issued a self-referral to the ICC, the situation concerned the 

whole territory in CAR.29 In contrast, the self-referral issued by Uganda referred to the 

situation in northern Uganda and not the entire territory of Uganda.30 This suggests that 

the territorial parameter of a situation can refer to the whole territory of a state or a 

smaller part of the territory of a state.  

 The Pre-Trial Chamber also stated that “[c]ases, which compromise specific 

incidents during which one or more crimes within the jurisdiction of the Court seem to 

have been committed by one or more identified suspects, entail the proceedings which 

take place after the issue of a warrant of arrest or a summon to appear”31 [emphasis 

added]. The issuance by the Pre-Trial Chamber of a warrant of arrest or summons to 

appear is found in Article 58 ICCSt. The Pre-Trial Chamber shall issue a warrant of 

arrest based on an application by the Prosecutor if “there are reasonable grounds to 

                                                      
26 PTC I, Decision on Applications for Participation in the Proceedings of VPRS-1, VPRS-2, 
VPRS-3, VPRS-4, VPRS-5, VPRS-6, ICC-01/04-101-tEN-Corr, 17 January 2006, para 65. 
27 Schabas, The International Criminal Court: A Commentary on the Rome Statute (henceforth 
referred to as Schabas 2010a), p. 298.  
28 PTC II, Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an 
Investigation into the Situation in the Republic of Kenya (henceforth, Kenya Article 15 case), 
paras 206-207.  
29 ICC OTP, Press Release, Prosecutor receives referral concerning Central African Republic, 7 
January 2005. 
30 Schabas 2010a, p. 299. 
31 PTC I, Decision on Applications for Participation in the Proceedings of VPRS-1, VPRS-2, 
VPRS-3, VPRS-4, VPRS-5, VPRS-6, ICC-01/04-101-tEN-Corr, 17 January 2006, para 65. 
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believe that the person has committed a crime within the jurisdiction of the Court”32. 

Furthermore, The Appeals Chamber has noted that the “defining elements of a concrete 

case […] are the individual and the alleged conduct.33 This suggests that a “case” would 

emerge after the issuance of a warrant of arrest, and that it must relate to a specific 

identified person and a specific crime. Compared to the more general parameters that 

define a situation, a case is not generally defined since it consists of a specific person 

and the alleged conduct by that person. 

 

2.1.2 The Situation as a Safeguard  

A situation is defined by temporal, territorial and sometimes personal parameters. But 

why is it that the triggering of jurisdiction is made in relation to a situation? One reason 

is that it is a safeguard against politically motivated investigations, and that it is a 

safeguard against politicization of the ICC in general.34 One example is the self-referral 

by Uganda, which referred to the situation concerning the Lord’s Resistance Army 

(LRA). The Prosecutor stated that an investigation covers all alleged crimes in the 

situation, which include crimes committed by persons who are not members of the 

LRA.35 The self-referred situation by Uganda could therefore not be defined so that the 

investigation would only concern one side to a conflict. Otherwise a government could, 

for example, define a self-referral so that it excludes the state’s government forces from 

a later investigation by the Prosecutor of the ICC. 

 A situation must also be defined so that it is not considered to be a case. The 

difference between a situation and a case is therefore important. The triggering of 

jurisdiction in relation to a situation therefore has the effect that a single person cannot 

be purposely targeted for investigation at this stage, since it would be a case and not a 

situation.36 Neither a referral by a state or the UNSC, nor an initiation of an 

investigation proprio motu by the Prosecutor can single out and target one specific 

                                                      
32 Article 58(1)(a) ICCSt. 
33 AC, Judgement on the appeal of the Republic of Kenya against the decision of Pre-Trial 
Chamber II of 30 May 2011 entitled “Decision on the Application by the Government of Kenya 
Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute”, ICC-
01/09-02/11 OA, 30 August 2011, para 39. 
34 See for example Olásolo, p. 100, Danner, pp. 513-514.  
35 PTC II, Decision to Convene a Status Conference on the Investigation in the Situation in 
Uganda in Relation to the Application of Article 53, ICC-02/04-01/05, 2 December 2005, paras 
4-5. 
36 Olásolo, p. 100. 
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person at the situation stage. A recent example of this is a statement issued by the 

Parliament of Ukraine to the ICC. The statement concerns the acceptance of jurisdiction 

pursuant to Article 12(2)-(3) ICCSt, but the Parliament also wishes that the ICC should 

address the alleged criminal responsibility of the President of the Ukraine.37 Since the 

acceptance of jurisdiction must be made in relation to a situation, it is not possible to 

single out a specific person for prosecution at this stage of the proceedings. For 

example, the declaration made by Ukraine under Article 12(3) ICCSt does not mention 

anyone by name; only that Ukraine accepts the jurisdiction of the ICC.38 

The two examples above concern referrals by states.39 However, it does not matter 

which triggering mechanism is used, since the triggering of jurisdiction is always made 

in relation to a situation. This means that the Prosecutor cannot single out one side to a 

conflict, or a specific person, when she initiates an investigation proprio motu. The 

safeguard applies to the Prosecutor as well.  

 

3 Initiation of an Investigation Proprio Motu 
  

3.1 The Preliminary Examination 

Article 15(1) ICCSt stipulates that the Prosecutor may initiate an investigation proprio 

motu on the basis of information on crimes within the jurisdiction of the ICC. It should 

be noted that Article 15(1) ICCSt does not mean that the Prosecutor may start a full 

investigation, but that she may initiate an investigation.40 Neither does the term 

“investigation” in Article 15(1) ICCSt correspond to the Prosecutor’s powers and duties 

during an investigation described in Article 54 ICCSt. In addition, the term “initiate an 

investigation” has different meanings in Article 15(1) ICCSt and Article 53(1) ICCSt.41 

This is because the procedure under Article 15(1)-(2) ICCSt is referred to as a 

preliminary investigation.42 Therefore, the Prosecutor may initiate a preliminary 

examination of a situation on the basis of information on crimes within the jurisdiction 

                                                      
37 Information Department of the Verkhovna Rada of Ukraine Secretariat, News, 25 February 
2014.  
38 Declaration by Ukraine lodged under Article 12(3) of the Rome Statute, 9 April 2014.  
39 See Articles 12(2)-(3), 14 ICCSt. 
40 Article 15(3)-(4) ICCSt. 
41 See for example Bergsmo & Kruger, in Triffterer, pp. 1067-1068.  
42 Article 15(5)-(6) ICCSt. See also ICC OTP, Policy Paper on Preliminary Examinations, para 
73.  
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of the ICC. When someone sends information to the Prosecutor, the Prosecutor is said 

to receive a communication.43  

The Prosecutor’s right to initiate a preliminary examination must be based on 

information on alleged crimes and must therefore be based on alleged facts.44 The 

information that the Prosecutor receives can come from any source.45 The quality of the 

information is not in itself relevant. The information sent to the Prosecutor does not 

have to be a detailed investigation.46 The information can therefore concern a single 

crime allegedly committed by a single person.47 

Article 15(2) ICCSt stipulates that the Prosecutor shall analyze the seriousness of the 

information she has received. The Prosecutor is therefore obliged to analyze the 

seriousness of the information.  However, a preliminary investigation of a situation does 

not start just because the Prosecutor has received information concerning alleged 

crimes.48  The Prosecutor received 10 352 communications between July 2002 and 31 

October 2013,49 which shows that some kind of filtering mechanism might be needed. 

The process used by the Prosecutor consists of four phases.50 During the first phase, the 

Prosecutor analyzes the seriousness of the information received under Article 15(1)-(2) 

ICCSt and filters out the information that is manifestly outside the jurisdiction of the 

ICC.51 After the first phase, a preliminary examination of a situation may be initiated if 

the information does not concern a situation already under a preliminary examination or 

investigation.52 Phase 2-4 corresponds to the factors in Article 53(1)(a)-(c) ICCSt.53  

The preliminary examination is preliminary because an investigation into a situation 

has not yet started. The commencement of an investigation is subject to two 

requirements. First, the Prosecutor must conclude that there is a reasonable basis to 

proceed with an investigation. Second, the Prosecutor cannot start an investigation until 

                                                      
43 ICC OTP, Annex to the “Paper on some policy issues before the Office of the Prosecutor”: 
Referrals and communications, section B.  
44 Bergsmo & Pejic, in Triffterer, p. 586. 
45 Bergsmo & Pejic, in Triffterer, p. 586.  
46 ICC OTP, Annex to the “Paper on some policy issues before the Office of the Prosecutor”: 
Referrals and communications, section B. 
47 Olásolo, p. 102. 
48 ICC OTP, Policy Paper on Preliminary Examinations, para 75. 
49 ICC OTP, Report on Preliminary Examination Activities 2013, para 16. 
50 ICC OTP, Policy Paper on Preliminary Examinations, paras 77-84. 
51 ICC OTP, Policy Paper on Preliminary Examinations, para 78.  
52 ICC OTP, Policy Paper on Preliminary Examinations, paras 78-80.  
53 ICC OTP, Policy Paper on Preliminary Examinations, paras 80-83.  
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the Pre-Trial Chamber authorizes the commencement of an investigation, i.e. the 

decision by the Prosecutor is subject to a judicial review.  

 

3.1.1 Reasonable Basis to Proceed 

Article 15(3) ICCSt stipulates that if the Prosecutor concludes that there is a reasonable 

basis to proceed with an investigation, she shall request an authorization to open an 

investigation from the Pre-Trial Chamber. The Article itself does not explain what 

factors the Prosecutor has to consider in order to determine whether there is a 

reasonable basis to proceed with an investigation. The factors the Prosecutor is required 

to consider can be found under Article 53(1) ICCSt. The factors in Article 53(1)(a)-(c) 

ICCSt are jurisdiction, admissibility and the interests of justice.   

It should be noted that the wording of Article 53(1) ICCSt is different compared to 

the wording of Article 15(3) ICCSt. According to Article 15(3) ICCSt, the Prosecutor 

shall not initiate an investigation unless she concludes that there is a reasonable basis to 

proceed. In contrast, Article 53(1) ICCSt stipulates that the Prosecutor shall initiate an 

investigation unless she determines that there is no reasonable basis to proceed. This is 

because Article 15 ICCSt relates to the initiation of an investigation proprio motu by the 

Prosecutor, while Article 53(1) ICCSt relates to the initiation of an investigation when a 

State Party or the UNSC refers a situation to the Prosecutor.54 However, the “reasonable 

basis”-test is the same in both Article 15(3) ICCSt and Article 53(1) ICCSt. Rule 48 of 

the Rules of Procedure and Evidence (RPE) stipulates that the Prosecutor shall consider 

the factors in Article 53(1)(a)-(c) ICCSt in order to determine whether there is a 

reasonable basis to proceed with an investigation under Article 15(3) ICCSt. In 

addition, Regulation 29(1) in the Regulations of the Prosecutor (RegP) stipulates that 

the Prosecutor shall consider the factors in Article 53(1)(a)-(c) ICCSt when “acting 

under Article 15(3) ICCSt or 53(1) ICCSt”55 [emphasis added]. 

The purpose of a preliminary examination is to gather enough information so that the 

Prosecutor can determine whether or not there is a reasonable basis to proceed with an 

investigation.56 Therefore, the factors in Article 53(1)(a)-(c) ICCSt are also the factors 

                                                      
54 ICC OTP, Annex to the “Paper on some policy issues before the Office of the Prosecutor”: 
Referrals and communications, section A.  
55 Regulation 29(1) RegP.  
56 Bergsmo & Kruger, in Triffterer, p. 1067. 
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that the Prosecutor shall consider during the preliminary examination.57 There is no 

requirement that the preliminary examination must come to an end within a specific 

period of time in the ICCSt or the RPE.58 This is necessary because a preliminary 

examination must be adjusted to each situation.59 The preliminary examination comes to 

an end when the Prosecutor is able to conclude whether or not there is a reasonable 

basis to proceed with an investigation. The Preliminary examination will therefore 

continue until the Prosecutor can reach such a conclusion based on the factors in Article 

53(1)(a)-(c) ICCSt.  

 

3.1.2 Authorization by the Pre-Trial Chamber 

The Prosecutor cannot start an investigation when she has concluded that there is a 

reasonable basis to proceed with an investigation under Article 15(3) ICCSt. The fear of 

a politicized and uncontrolled Prosecutor lead to a compromise during the negotiations 

of the ICCSt, which means that the Prosecutor’s conclusion under Article 15(3) ICCSt 

is subject to a judicial review.60 According to Article 15(4) ICCSt, the Pre-Trial 

Chamber must authorize the request by the Prosecutor to open an investigation. The 

Pre-Trial Chamber must conclude that there is a reasonable basis to proceed with an 

investigation and that the case seem to fall within the jurisdiction of the Court.61 Both 

the Prosecutor and the Pre-Trial Chamber applies the “reasonable basis” –test, but Rule 

48 RPE only refers to Article 15(3) ICCSt. Rule 50 RPE, which relates to the procedure 

for authorization by the Pre-Trial Chamber, does not refer to the factors in Article 

53(1)(a)-(c) ICCSt. However, the Pre-Trial Chamber has clarified that in order for the 

procedure under 15(4) ICCSt constitute a judicial review, it must also consider the 

factors in Article 53(1)(a)-(c) ICCSt.62 The factors in Article 53(1)(a)-(c) ICCSt will be 

discussed in more detail below. 

 

 

 

                                                      
57 ICC OTP, Policy Paper on Preliminary Examinations, paras 2, 5.  
58 ICC OTP, Policy Paper on Preliminary Examinations, para 89.  
59 ICC OTP, Policy Paper on Preliminary Examinations, para 89.  
60 Danner, p. 515.  
61 Article 15(4) ICCSt. 
62 Kenya Article 15 case, paras 24-25. 



 18 

4 Article 53(1)(a) – Jurisdiction 
 

The first factor stipulates that the Prosecutor shall consider whether “the information 

available […] provides a reasonable basis to believe that a crime within the Jurisdiction 

of the Court has been or is being committed”.63 The Pre-Trial Chamber has noted that 

the evidentiary standard “a reasonable basis to believe” is the lowest standard in the 

ICCSt.64 In addition, the Prosecutor shall not only consider the subject-matter 

jurisdiction of the ICC.65 The question whether a crime has been committed within the 

jurisdiction of the ICC would include that the Prosecutor considers the other 

jurisdictional requirements in the ICCSt. When a preliminary examination is started, the 

Prosecutor will also examine whether the territorial or personal jurisdiction 

requirements are fulfilled in Article 12 ICCSt.66 The Policy Paper on preliminary 

examinations does not mention that the Prosecutor shall consider the temporal 

jurisdiction during the second phase. If the information that the Prosecutor has received 

is outside the temporal jurisdiction of the ICC, it may be that it is filtered out at an 

earlier stage. The Prosecutor’s aim at this stage is to determine if there are any potential 

cases within the situation.67 The concept of a potential case is examined under section 5.  

 

4.1 Subject-Matter Jurisdiction  

Whether or not there is a reasonable basis to believe that a crime within the jurisdiction 

of the ICC has been or is being committed, refers to the subject-matter jurisdiction of 

the ICC. The subject-matter jurisdiction is currently limited to genocide, crimes against 

humanity and war crimes.68 All crimes under the jurisdiction of the ICC have a 

threshold that the Prosecutor and the Pre-Trial Chamber must observe.69 For example, a 

person commits the crime of genocide if the person kills members of a national group 

with intent to destroy, in whole or in part, the national group in question.70 The 

                                                      
63 Article 53(1)(a) ICCSt. 
64 Kenya Article 15 case, para 27.  
65 See for example Kenya Article 15 case, paras 36-39.  
66 ICC OTP, Policy Paper on Preliminary Examinations, para 80. 
67 ICC OTP, Policy Paper on Preliminary Examinations, para 81.  
68 Articles 5-8 ICCSt.  
69 Schabas, An Introduction to the International Criminal Court (henceforth referred to as: 
Schabas 2011), p. 94.  
70 Article 6 ICCSt.  



 19 

threshold for the crime of genocide is therefore the requirement of intent by the 

perpetrator to destroy, in whole or in part, the group.71  

In the Kenya Article 15 case, the majority of the Pre-Trial Chamber concluded that 

the Prosecutor had showed that there was a reasonable basis to believe that crimes 

against humanity had been committed in Kenya.72 One judge of the Pre-Trial Chamber 

disagreed with the majority’s authorization of the investigation in the situation of 

Kenya. The dissenting judge was not satisfied that there was a reasonable basis to 

proceed with an investigation, since he did not conclude that there was a reasonable 

basis to believe that the acts constituted crimes against humanity.73 In the dissenting 

opinion it is pointed out that the question is not whether, for example, the crime of 

murder has been committed, but whether or not the acts met the threshold of crimes 

against humanity in Article 7 ICCSt.74 Under Article 7(1) ICCSt, any of the acts that 

may constitute a crime against humanity must be “committed as part of a widespread or 

systematic attack against any civilian population”. Furthermore, the term “attack against 

any civilian population” is defined in Article 7(2)(a) ICCSt. It was mainly the dissenting 

judge’s interpretation of Article 7(2)(a) ICCSt which lead to his conclusion, since he did 

not see “the existence of an ‘organisation’ behind the violent acts”.75 The examination 

by the Pre-Trial Chamber under Article 53(1)(a) ICCSt, and the threshold of the 

different crimes under the jurisdiction of the ICC is arguably a constraint on the 

discretion of the Prosecutor.76 Especially since the jurisdiction of the ICC – and in 

particular the subject-matter jurisdiction – must be established before the other factors 

in Article 53(1)(b)-(c) ICCSt are examined.77 

 

 

 

  

                                                      
71 Schabas 2011, p. 94.  
72 Kenya Article 15 case, para 73.  
73 Kenya Article 15 case, Dissenting opinion, para 4.  
74 Kenya Article 15 case, Dissenting opinion, para 72. 
75 Kenya Article 15 case, Dissenting opinion, paras 4, 150.  
76 Schabas 2011, p. 94.  
77 See for example ICC OTP, response to communications received concerning Venezuela, pp. 
2-4.  
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5 Article 53(1)(b) – Admissibility 
 

5.1 Introduction  

Since both a State party to the ICCSt and the ICC may claim to have jurisdiction, it is 

necessary to use a method to determine which court will exercise jurisdiction.78 ICC is 

complementary to national criminal jurisdictions.79 This means that the state has 

primary jurisdiction over a crime under Articles 6-8 ICCSt and a case is inadmissible 

before the ICC unless certain provisions in the ICCSt are fulfilled.80 

Article 53(1)(b) ICCSt stipulates that the Prosecutor shall consider whether the case 

is or would be admissible under Article 17 ICCSt. One problem is that there seems to be 

a lack of coherence between Articles 15 and 53(1)(b) ICCSt. This is because Article 15 

ICCSt is linked to a “situation” while Articles 53(1)(b) and 17 ICCSt stipulate that the 

admissibility assessment is made in relation to a “case”. As stated above, the concepts 

of a situation and a case have different meanings in ICCSt. Therefore it seems rather 

strange that the Prosecutor has to consider the admissibility of a case before an 

investigation in a situation has even started. This uncertainty has resulted in a discussion 

in literature on how Article 17 ICCSt should be applied at the situation stage.81 What is 

certain is that the Prosecutor and the Pre-Trial Chamber have to assess admissibility at 

this stage. The question is how the admissibility assessment is carried out at the 

situation stage. 

Fortunately, the Pre-Trial Chamber addressed this question for the first time when 

the Prosecutor sought to open an investigation into the situation in Kenya. Currently the 

Pre-Trial Chamber has authorized the start of an investigation in two situations pursuant 

to Article 15(4) ICCSt, namely the situations in Kenya and Côte d'Ivoire.82 The Pre-

Trial Chamber delivered its first Article 15 case when it authorized the commencement 

of investigation into the situation of Kenya.  

 

                                                      
78 Schabas 2011, p. 187.  
79 Article 1 ICCSt.  
80 See for example Article 17 ICCSt.  
81 See Olásolo & Carnero-Rojo, pp. 395-396.   
82 Kenya Article 15 case. See also PTC III, Decision Pursuant to Article 15 of the Rome Statute 
in the Authorization of an investigation in the Republic of Côte d'Ivoire, ICC-02/11, 3 October 
2011 (henceforth referred to as: Côte d'Ivoire Article 15 case).  
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5.2 The Admissibility of a Potential Case 

The Pre-Trial Chamber noted that admissibility at the situation stage should be assessed 

against certain criteria defining one or more potential cases within the context of a 

situation.83 The criteria forming the parameters of a potential case are defined as “(i) the 

groups of persons involved that are likely to be the focus of an investigation for the 

purpose of shaping the future case(s) and (ii) the crimes within the jurisdiction of the 

court allegedly committed during the incidents that are likely to be the focus of an 

investigation for the purpose of shaping the future case(s)”.84 The admissibility 

assessment under Article 17 ICCSt is therefore not made in relation to the situation as 

such, but in relation to one or more potential cases within the situation. A potential case 

is not a “case” as such since an investigation has not been officially opened. The 

investigative powers of the Prosecutor are limited during the preliminary examination 

and the potential case is more like a case hypothesis.85 

 

5.2.1 Complementarity  

As noted above, the admissibility of a situation should be assessed in relation to a 

potential case. As for the complementarity assessment in Article 17(1)(a)-(b) ICCSt, the 

Pre-Trial Chamber made a reference to a decision by the Appeals Chamber concerning 

the admissibility of a case.86 In short, inaction on the part of a state that has jurisdiction 

renders the case admissible before the ICC under Article 17(1)(a)-(b) ICCSt.87 Only if 

the state that has jurisdiction is investigating or prosecuting, or has done so, does the 

question of unwillingness or inability arise.88 The Pre-Trial Chamber applied the same 

test at the situation stage and found that Kenya was inactive which rendered the 

potential cases admissible before the ICC.89 This means that the complementarity test is 

divided into two parts. Firstly, if the State that has jurisdiction in a situation has not 

initiated an investigation in relation to any potential cases at all, the potential cases 

within the situation are admissible under Article 17(1)(a)-(b) ICCSt. Secondly, only if 

                                                      
83 Kenya Article 15 case, paras 48 & 50.  
84 Kenya Article 15 case, para 50. 
85 Rastan, What is a Case for the Purpose of the Rome Statute? (Henceforth referred to as: 
Rastan 2008), p. 441. 
86 Kenya Article 15 case, para 53.  
87 AC, Judgement on the Appeal of Mr. Germain Katanga against the Oral Decision of Trial 
Chamber II of June 2009 on the Admissibility of the Case, ICC-01/04-01/07-1497, para 78.  
88 Ibid., para 78.  
89 Kenya Article 15 case, paras 53-54.  
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the state that has jurisdiction is investigating, or has investigated, the potential cases 

within the situation is it necessary to assess if the State is genuinely unwilling or unable 

to investigate the potential cases. The Pre-Trial Chamber did not consider whether or 

not Kenya was genuinely unwilling or unable to investigate since Kenya was found to 

be inactive, and thus the Pre-Trial Chamber never considered that issue.  

There is a reason why the Pre-Trial Chamber did not consider genuine unwillingness 

or inability on the part of Kenya in its judgement. Local courts in Kenya were granted 

jurisdiction over international crimes through a parliamentary Act in December 2008 

and any prosecution into the post-election violence concerning crimes under Articles 6-

8 ICCSt would constitute a breach of the principle of non-retroactivity in criminal law.90 

Therefore, the Kenyan courts had for example jurisdiction over the crime of murder, but 

not jurisdiction over crimes against humanity in Article 7 ICCSt. A proposal to establish 

a Special Tribunal for Kenya that would have jurisdiction over the post-election 

violence was not successful.91 This would explain why the Pre-Trial Chamber could 

come to its conclusion without further examination of the issue. Since any 

investigations into the post-election violence were not possible in Kenyan national law, 

Kenya was inactive. There is still an unresolved issue though. The question is what 

criteria the Prosecutor uses in order to establish that the potential cases are admissible 

under Article 17(1)(a)-(b) ICCSt when the State is not inactive. Since the Pre-Trial 

Chamber stated that the admissibility assessment at the situation stage is made in 

relation to one ore more potential cases, complementarity must be assessed in the light 

of the potential case.92 

The Prosecutor must therefore show that the State that has jurisdiction is genuinely 

unwilling or unable to investigate the potential case or cases within the situation. In 

order to do so, the Prosecutor must choose which national proceedings that need to be 

reviewed by the Pre-Trial Chamber. One limitation is obviously that the review must 

concern crimes under the subject-matter jurisdiction of the ICC. But it is not possible to 

review every investigation in a State that relates to crimes within the jurisdiction of the 

ICC; the review of national proceedings needs to be narrowed down even further.93 A 

                                                      
90 Alai & Mue, p. 1225.  
91 Alai & Mue, pp. 1224-1226. See also Kenya Article 15 case, para 183. 
92 Kenya Article 15 case, para 182. 
93 Olásolo & Carnero-Rojo, p. 413.  



 23 

way of limiting the national proceedings that should be reviewed by the Pre-Trial 

Chamber is to look at Article 17(1)(d) ICCSt and the notion of sufficient gravity.  

 

5.2.2 Gravity   

The Pre-Trial Chamber also considered the gravity assessment under Article 17(1)(d) 

ICCSt in the Kenya Article 15 case. The gravity assessment in the light of the first 

criterion defining a potential case “involves a generic assessment of whether such 

groups of persons that are likely to form the object of an investigation capture those 

who may bear the greatest responsibility for the alleged crimes committed”.94 The 

question is if this statement by the Pre-Trial Chamber imposes any limitations on the 

Prosecutor. As deGuzman points out, it seems that the gravity assessment relates to a 

certain kind of perpetrators.95  

If the gravity assessment of a potential case within the situation relates to a certain 

kind of perpetrators, i.e. those who may bear the greatest responsibility, it could mean 

that gravity is interpreted differently compared to a case delivered by the Appeals 

Chamber. Although the case that was delivered by the Appeals Chamber concerned the 

application for warrants of arrest pursuant to Article 58 ICCSt – and therefore concerns 

the admissibility of a case – the interpretation of Article 17(1)(d) ICCSt is discussed. 

The Appeals Chamber noted that an interpretation of Article 17(1)(d) ICCSt that means 

that the ICC only deals with the highest-ranking perpetrators – the most senior leaders 

suspected of being most responsible – could obstruct the deterrence effect of the ICC.96 

This interpretation would mean that all other categories of perpetrators could not be 

brought before the ICC.97 The Appeals Chamber also noted that the deterrence effect is 

maximized if an interpretation of Article 17(1)(d) ICCSt does not prevent a certain kind 

of perpetrators to be brought before the ICC.98 Partially because of this, the Appeals 

Chamber rejected the interpretation of Article 17(1)(d) ICCSt made by the Pre-Trial 

                                                      
94 Kenya Article 15 case, para 60.  
95 deGuzman, The International Criminal Court’s Gravity jurisprudence at Ten (henceforth 
referred to as: deGuzman 2013), p. 482. 
96 AC, Judgement on the Prosecutor’s appeal against the Pre-Trial Chamber I entitled “Decision 
on the Prosecutor’s Application for Warrants of Arrest, Article 58”, ICC-01/04-169, 13 July 
2006, para 73. 
97 Ibid., para 73. 
98 Ibid., para 73.  
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Chamber, but the Appeals Chamber did not explain how Article 17(1)(d) ICCSt should 

be interpreted.99  

A comparison between the two cases suggests that Article 17(1)(d) ICCSt should be 

interpreted differently when the gravity assessment is made in relation to a potential 

case within the context of a situation and, at a later stage, in relation to a case. If the 

object of an investigation should capture the persons who may bear the greatest 

responsibility for the alleged crimes, the question is if this imposes a limitation on 

prosecutorial discretion. One argument is that even if the gravity assessment at the 

situation stage has to include those who may bear the greatest responsibility, it does not 

stop the Prosecutor from including those who are less responsible when the Pre-Trial 

Chamber has authorized the investigation.100 In contrast, the interpretation of Article 

17(1)(d) ICCSt that was rejected by the Appeals Chamber would have the effect that 

certain categories of perpetrators could not be brought before the ICC. This is not the 

effect of the Kenya Article 15 case, but it may still impose a limitation on the 

Prosecutor. deGuzman argues that this is a limitation and if the Prosecutor cannot 

include those who may bear the greatest responsibility in the situation, for example if 

the leaders have died, the Pre-Trial Chamber may not authorize the investigation.101 In 

the Kenya Article 15 case, the Pre-Trial Chamber noted that the material presented by 

the Prosecutor referred to persons of high-ranking positions and that, among other 

things, they had allegedly planned and financed the violence.102 The argument put 

forward by deGuzman suggests that if the Prosecutor had not been able to include those 

persons of high-ranking positions, the Pre-Trial Chamber might not have authorized the 

commencement of an investigation. However, it does not seem necessary that the 

person needs to have a high-ranking position, only that the person is one of those who 

may bear the greatest responsibility for an alleged crime. A person who may bear the 

greatest responsibility for an alleged crime is not necessarily equivalent to a person with 

a high-ranking position in, for example, a rebel group.  

As for the second criterion, the Pre-Trial Chamber stated that the assessment of the 

gravity of the crimes follows a quantitative and qualitative approach.103 The quantitative 
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approach relates to the number of victims.104 The qualitative approach relates to some 

qualitative factors that make the commission of the crime grave.105 In sum, these 

qualitative factors are the scale, nature, manner of commission, and impact of the crime 

that has been allegedly committed.106 These factors can also be found in Regulation 

29(2) Regulations of the Prosecutor (RegP). Here one might ask whether the qualitative 

factors offer any guidance to, or impose a limitation on, the Prosecutor. 

Whether or not the qualitative factors should have an inherent weight is not 

discussed in the Pre-Trial Chamber’s decision. In Regulation 29 RegP it is only clarified 

that the Prosecutor shall consider them. Should, for example, the nature of the alleged 

crime be interpreted to have an inherently higher value than the impact of another 

alleged crime? What is problematic is that the assessment under Article 17(1)(d) ICCSt 

concerns if the crime is of sufficient gravity. One could argue that a crime against 

humanity always fulfils the gravity threshold. If the number of victims is the same 

concerning two different crimes against humanity, the question is how the Prosecutor 

would be able to conclude that one crime is graver than the other.  However, since the 

gravity assessment consists of a quantitative approach and a qualitative approach, it 

suggests that the qualitative approach consists of factors with no inherent weight. The 

wording of regulation 29(2) RegP also suggests that the factors have no inherent weight, 

only that the Prosecutor shall consider the factors. One commentator notes that the 

qualitative factors are very flexible and that most cases would therefore satisfy the 

gravity threshold in Article 17(1)(d) ICCSt.107 The same is probably true for the gravity 

assessment of the potential cases in a situation. Another commentator argues that these 

factors are too broad and offers so much flexibility for the Prosecutor that they do not 

really offer any guidance at all.108 When the Prosecutor assesses the gravity of any 

potential cases in the situation, it is probably not difficult for her to show that an alleged 

crime at least fulfils one of the qualitative factors.  

  

 

                                                      
104 PTC I, Prosecutor v. Bahar Idriss Abu Garda, Decision on the Confirmation of Charges, 
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6 Article 53(1)(c) – Interests of Justice 
 

The last factor the Prosecutor shall consider in order to determine whether there is a 

reasonable basis to proceed with an investigation is found in Article 53(1)(c) ICCSt. It 

stipulates that the Prosecutor shall consider whether “taking into account the gravity of 

the crime and the interests of victims, there are nonetheless substantial reasons to 

believe that an investigation would not serve the interests of justice”.109  

Unlike Article 53(1)(a)-(b) ICCSt, Article 53(1)(c) ICCSt is not structured as a 

positive requirement.110 Even if the Prosecutor is satisfied that the criteria of jurisdiction 

and admissibility are fulfilled, she can decide to not open an investigation if she 

concludes that the investigation would not serve the interests of justice. Therefore, 

Article 53(1)(c) ICCSt is only considered if the previous factors in Article 53(1)(a)-(b) 

ICCSt are fulfilled.111 It should be noted that the Prosecutor is only required to establish 

that the commencement of an investigation would not serve the interests of justice.112 In 

other words, the Prosecutor does not have to provide any reasons for why an 

investigation actually would be in the interests of justice.  

Article 53(1)(c) ICCSt is very vague. The term “interests of justice” can be found in 

several other Articles in ICCSt and Rules in RPE.113 However, the term “interests of 

justice” is not defined in either ICCSt or RPE. A definition of the term is not found in 

the travaux préparatoires either.114 The Prosecutor is however required to consider the 

two sub-factors in Article 53(1)(c) ICCSt. First, the Prosecutor is required to take into 

account the gravity of the crime. The gravity of the crime is also part of the 

admissibility assessment under Article 53(1)(b) ICCSt. Second, the Prosecutor is 

required to take into account the interests of victims. It is possible to consider the 

interests of victims in two ways. One interpretation is that the Prosecutor’s decision to 

open an investigation is equivalent to the interests of victims.115 Another interpretation 

suggests that it may also be in the interests of victims that the Prosecutor does not open 

                                                      
109 Article 53(1)(c) ICCSt. 
110 ICC OTP, Policy Paper on the Interests of Justice, p. 2.  
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112 Kenya Article 15 case, para 63. 
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 27 

an investigation.116 However, the wording of Article 53(1)(c) ICCSt suggests that the 

interests of victims correspond to the Prosecutor’s decision to open an investigation. 

This is because the Prosecutor shall take into account the interests of victims and if 

“there are nonetheless substantial reasons to believe that an investigation would not 

serve the interests of justice”117 [emphasis added]. The Prosecutor’s interpretation is 

that “the interests of victims will generally weigh in favour of prosecution”.118 The 

Prosecutor’s position seems to be that a decision to open an investigation is not always 

in the interests of the victims, but it is not explained where the line is drawn. How the 

term will be interpreted in relation to a concrete situation is therefore not certain.  

 

6.1 The Possibility of a Judicial Review   

If the Prosecutor concludes that an investigation would not be in the interests of justice 

under Article 53(1)(c) ICCSt, her decision may be subject to a judicial review. If the 

Prosecutor concludes that there is no reasonable basis to proceed with an investigation, 

and her decision is based only on Article 53(1)(c) ICCSt, she is required to inform the 

Pre-Trial Chamber.119 The Pre-Trial Chamber is not required to review the decision by 

the Prosecutor, but it may do so on its own initiative.120 The Pre-Trial Chamber must 

decide to review the decision by the Prosecutor within 180 days after the Prosecutor 

notified the Pre-Trial Chamber.121 If the Pre-Trial Chamber reviews the decision by the 

Prosecutor there are two possible outcomes. The Pre-Trial Chamber may confirm the 

Prosecutor’s decision, which means that the Prosecutor does not open an 

investigation.122 If the Pre-Trial Chamber does not confirm the decision by the 

Prosecutor, she is required to proceed with an investigation.123 The Prosecutor’s broad 

discretion under Article 53(1)(c) ICCSt is therefore in one way restricted, since the Pre-

Trial Chamber also has the opportunity to interpret the Article in question. It is also 

possible that the Prosecutor is forced to open an investigation in a situation even if she 

has concluded that it would not serve the interests of justice.  
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An example where the Prosecutor’s and the Judges’ interpretation of Article 53(1)(c) 

ICCSt may differ is if it is applied to the post-apartheid situation in South Africa. In 

South Africa, a truth and reconciliation commission (TRC) was set up which could offer 

amnesty to a person appearing before it, as an alternative to prosecuting the person for 

e.g. the crime against humanity of apartheid.124 It is possible that the Prosecutor 

concludes that an investigation would not be in the interests of justice, while the Pre-

Trial Chamber does not confirm the decision by the Prosecutor. A situation under the 

jurisdiction of the ICC, which is similar to the post-apartheid situation in South Africa, 

might arise in the future. The example relates to how Article 53(1)(c) ICCSt should be 

interpreted, which will be discussed below.  

 

6.2 Interests of Justice – Ambiguity and Uncertainty  

The absence of a definition of the term “interests of justice” has the effect that the 

Prosecutor’s discretion under Article 53(1)(c) ICCSt is very broad.125 However, the 

decision by the Prosecutor under Article 53(1)(c) ICCSt cannot be arbitrary and is not 

an “escape clause”.126 It is therefore difficult to determine when the Prosecutor would 

conclude that an investigation does not serve the interests of justice according to Article 

53(1)(c) ICCSt. It is also difficult because it is not certain what criteria the Prosecutor 

would use in order to reach that conclusion. The term is not defined because an 

agreement could not be reached during the negotiations of the ICCSt.127 Basically, it 

was debated whether prosecution should always trump amnesties and the establishment 

of a TRC, or if amnesties and the establishment of a TRC could be accepted as an 

alternative to prosecution.128 That is why the term is ambiguous and it is therefore up to 

the Prosecutor and the Judges to interpret it.129 One could argue that there should be 

alternatives to prosecution in the ICC. The difficulty lies in trying to formulate a legal 

test in, for example, Article 53(1)(c) ICCSt, which is sufficiently clear and at the same 

time does not produce unacceptable results. What those unacceptable results are may of 
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course differ, which is most likely why the States could not come to an agreement 

during the negotiations.  

This ambiguity also leads to uncertainty regarding how broadly, or narrowly, the 

term should be interpreted. The question is what does “justice” under Article 53(1)(c) 

ICCSt stand for or consist of. The question is difficult since it is a “notoriously 

malleable term”.130 A narrow interpretation suggests that “justice” only includes 

criminal justice or retributive justice.131 A broader interpretation suggests that it not 

only includes criminal or retributive justice, but also other forms of justice.132 In a 

policy paper issued by the OTP it is stated that the Prosecutor interprets the term in the 

broader sense.133 However, the policy paper describes how the OTP interprets the 

term.134 This suggests that it is still uncertain how the Pre-Trial Chamber would 

interpret the term if it decides to review the decision by the Prosecutor according to 

Article 53(3)(b) ICCSt. There are also examples in literature of those who support a 

narrow interpretation.135  

A truth commission can roughly be described as representing another form of justice 

than criminal justice since a person who appears before a truth commission is not 

prosecuted.136 If the interests of justice is interpreted broadly, one question is if the 

Prosecutor can consider that a State, for example, has set up a truth commission as an 

alternative to prosecuting perpetrators. In the preamble of the ICCSt it is stated that the 

“most serious crimes of concern to the international community as a whole must not go 

unpunished”.137 Surprisingly as it may seem, Article 53(1)(c) ICCSt could therefore be 

interpreted in a broad sense, suggesting that the term not only includes criminal justice. 

However, Robinson argues that the purpose of the ICC does not necessarily go against 

an alternative to prosecution such as a TRC.138 He argues that the main rule for the ICC 

is to prioritize prosecution, but an exception can be made when a state prosecutes the 

perpetrators who are most responsible for crimes and the other perpetrators appear 
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before a truth commission.139 In that case, the Prosecutor may conclude that an 

investigation would not serve the interests of justice. However, the State and the 

Prosecutor of the ICC may not necessarily agree who the most responsible persons 

are.140 Even if the state does not prosecute a single person who allegedly has committed 

a crime, it might still be possible in some exceptional cases that an investigation would 

not serve the interests of justice.141 

Another example of uncertainty is how the Prosecutor interprets Article 53(1)(c) 

ICCSt. In the policy paper it is noted that there is a presumption that the Prosecutor will 

proceed with an investigation and that Article 53(1)(c) ICCSt only applies in 

exceptional circumstances.142 According to the Prosecutor, this presumption is based on 

a fairly recently developed trend which means that states has a duty to prosecute certain 

international crimes.143 Furthermore, the policy paper makes a distinction between the 

interests of justice and the interests of peace. This distinction means that the interests of 

peace are to be considered by other institutions than the OTP.144 This distinction 

between justice and peace can be criticized. One argument against this is that the 

Prosecutor does not necessarily consider the consequences for peace in a situation when 

she considers the interests of justice under Article 53(1)(c) ICCSt. For example, there 

might be a risk that the Prosecutor’s decision to open an investigation increases the risk 

of an escalation of violence in the situation.145 It is possible for the Prosecutor to 

consider both the interests of justice and the interests of peace, but it is not how the 

Prosecutor interprets Article 53(1)(c) ICCSt.146 One question would then be how these 

two interests would be balanced against each other, and if the Prosecutor’s decision to 

open an investigation should have priority over the interests for peace.   

This is not an in-depth discussion about the term “interests of justice”. The purpose 

of the two examples is to show that the term is not defined and is ambiguous. The 

ambiguity creates uncertainty, which means that the Prosecutor’s discretion not to open 

an investigation is potentially very broad.  
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Part II 
 

7 A Legal Duty to Open an Investigation? 
 

7.1 Introduction 

In the Kenya Article 15 case, the Pre-Trial Chamber noted that the judicial review under 

Article 15(4) ICCSt prevents the ICC from proceeding with politically motivated 

investigations.147 At the same time it can also be said that the Prosecutor will have to 

“choose from many meritorious complaints the appropriate ones for international 

intervention, rather than to weed out weak or frivolous ones."148 In other words, the 

issue might not be that the Prosecutor seeks to proceed with a politically motivated 

investigation, but that the Prosecutor has a wide array of situations to choose from that 

merit investigation.  

The examination above describes the procedure up to the point when the Prosecutor 

concludes that there is a reasonable basis to proceed with an investigation. In this 

section, the examination also concerns the procedure under Article 15 ICCSt, but the 

question is whether the Prosecutor has a legal duty to proceed with an investigation. It 

should be clarified that the discussion under this section is not about the scope and 

limits of prosecutorial discretion under Article 53(1)(a)-(c) ICCSt. Under this section it 

is presumed that the Prosecutor has concluded that the factors in Article 53(1)(a)-(c) 

ICCSt are fulfilled. The question under this section is whether the Prosecutor may 

decline to seek an authorization to open an investigation pursuant to Article 15(3) 

ICCSt, even though she has concluded that there is a reasonable basis to proceed with 

an investigation.  

 

7.2 The Prosecutor in National Legal Systems 

The scope and limits of prosecutorial discretion differ depending on which national 

legal system is analyzed. Under this section two different views on the Prosecutor’s 

discretion will be described in a few words.  
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Under German law, the Prosecutor is guided by the principle of mandatory 

investigation and prosecution (“Legalitätsprinzip” or “the principle of legality”).149 

According to this principle, the Prosecutor must initiate a criminal investigation once 

the evidentiary standard is met.150 Since the Prosecutor has a monopoly on prosecution 

under German law, this principle acts a safeguard against arbitrary decisions by the 

Prosecutor.151 The discretion of the Prosecutor under German law does not allow the 

Prosecutor to refrain from an investigation or prosecution once criteria for initiating an 

investigation are met.152 The discretion of the Prosecutor is also restricted when it 

comes to the determination of whether the criteria are met.153  

In other national legal systems, for example in the United States of America, the 

Prosecutor’s decision making is directed by the principle of opportunity.154 According 

to this principle, the Prosecutor has discretion not to proceed with an investigation or 

prosecution even if there is a reasonable basis to believe (or which applicable 

evidentiary standard is used) that a crime has been committed.155 This principle can be 

said to act as a safeguard against a mechanical approach to the decision making of the 

Prosecutor.156 Compared with the principle of legality, the principle of opportunity 

means that prosecution is not mandatory by law even if the applicable evidentiary 

standard is met.  

It should be noted that there are exceptions to the principle of legality in the national 

legal systems in which it is the main rule.157 The same can be said about the principle of 

opportunity. For example, a number of decisions by the European Court of Human 

Rights (ECtHR) obligate State parties to investigate and prosecute in murder cases.158 

As a consequence, this would to an extent limit the discretion of the Prosecutor where 

the principle of opportunity is the main rule. The point is that the Prosecutor’s decision 

making is not necessarily directed by only one of the two principles, but in a general 

sense the scope of prosecutorial discretion differs. These two principles – the principle 
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of legality and the principle of opportunity – will be used as a point of reference when 

the discretion of the Prosecutor of the ICC is discussed below.  

 

7.3 Different Interpretations of Article 15 

Article 15 ICCSt can be described as being ambiguous when it comes to the discretion 

of the Prosecutor.159 On the one hand, Article 15(1) ICCSt stipulates that the Prosecutor 

may initiate investigations proprio motu. On the other hand, Article 15(3) ICCSt 

stipulates that when the Prosecutor concludes that there is a reasonable basis to proceed, 

the Prosecutor shall submit a request for authorization of an investigation. As noted 

above, the procedure under Article 15(1)-(2) ICCSt is referred to as a preliminary 

examination because an investigation has not yet started.  

deGuzman argues that Article 15 ICCSt can be interpreted so that it includes an 

examination stage between the receiving of a communication and the conclusion that 

there is a reasonable basis to proceed with an investigation.160 This intermediate 

examination means that when the Prosecutor receives a communication, she can decide 

not to actually conclude that there is a reasonable basis to proceed with an investigation 

if the potential cases in a situation are relatively less serious than other potential 

cases.161 This is because a duty for the Prosecutor to seek authorization would mean that 

it is not the Prosecutor who triggers the jurisdiction, but the person or organisation who 

sends the communication.162 This interpretation seems to suggest that during the 

intermediate examination, the Prosecutor compares the potential cases in one situation 

with the potential cases in another situation. The Prosecutor should then conclude that 

there is a reasonable basis to proceed with an investigation in the situation in which the 

potential cases are relatively graver. The Prosecutor is however not required to reach a 

conclusion that there is a reasonable basis to proceed in the other situation in which the 

potential cases are less grave.  

As noted above, the preliminary examination will continue until the Prosecutor is 

able to conclude whether or not there is a reasonable basis to proceed with an 

investigation. This interpretation of Article 15 ICCSt seems to suggest that the 
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Prosecutor is not obliged to close the preliminary examination even if the Prosecutor is 

able to conclude that there is, or is not, a reasonable basis to proceed with an 

investigation. One issue with this interpretation is that Article 15(3) ICCSt stipulates 

that the Prosecutor shall seek an authorization from the Pre-Trial Chamber when she 

concludes that there is a reasonable basis to proceed with an investigation. Schabas 

argues that the interpretation of Article 15 ICCSt, which means that the Prosecutor is 

required to seek authorization the moment the Prosecutor concludes that there is a 

reasonable basis to proceed with an investigation, is not a realistic interpretation.163 

However, it is doubtful that the Prosecutor actually is compelled to open an 

investigation based on the information alone. When the Prosecutor receives information 

concerning any alleged crimes, a preliminary examination is not initiated at once. It is 

the Prosecutor who analyzes the seriousness of the information she has received, and 

that analysis is conducted according to the factors in Article 53(1)(a)-(c) ICCSt. The 

information itself does not oblige the Prosecutor to trigger the jurisdiction and to open a 

preliminary examination of a situation; it is the Prosecutor’s analysis of the information 

that may lead to the initiation of a preliminary examination.164 

On the other hand, both Goldston and Rastan argue that when the Prosecutor initiates 

a preliminary investigation according to Article 15(1) ICCSt and concludes that there is 

a reasonable basis to proceed under Article 15(3) ICCSt, the Prosecutor shall request an 

authorization.165 This means that the decision by the Prosecutor is governed by the 

criteria in Article 53(1)(a)-(c) ICCSt and if the criteria are met, the Prosecutor is obliged 

to seek an authorization to open an investigation.  

These two interpretations of Article 15 ICCSt cannot both be right. The 

interpretation by deGuzman has the effect that the Prosecutor does not have to seek an 

authorization to open an investigation despite that the criteria in Article 53(1)(a)-(c) 

ICCSt are fulfilled. The other interpretation by Goldston and Rastan has the effect that 

the Prosecutors decision is guided by the factors in Article 53(1)(a)-(c) ICCSt and if 

they are fulfilled the Prosecutor has a duty to seek authorization to open an 

investigation. The main issue seems to be whether the Prosecutor can decide not to open 

an investigation despite that Article 53(1)(a)-(c) ICCSt are fulfilled. Both interpretations 

                                                      
163 Schabas, The International Criminal Court: Struggling to Find its Way (henceforth referred 
to as: Schabas 2012), p. 257.  
164 See Knoops, pp. 7-8. 
165 See Goldston, pp. 390-392, Rastan 2010, pp. 597-598. 



 35 

refer to the notion of sufficient gravity, but gravity seems to be used differently. Article 

17(1)(d) ICCSt stipulates that a case is inadmissible if it is not of sufficient gravity. As 

Pre-Trial Chamber states, admissibility at the situation stage should be assessed against 

criteria defining a potential case.166 Therefore, the potential cases must meet the gravity 

threshold stipulated in Article 17(1)(d) ICCSt, not the situation as such. Relative 

gravity167 is the notion that the Prosecutor has discretion to choose among the situations 

and potential cases that meet the threshold in Article 17(1)(d) ICCSt, and may proceed 

to open an investigation in the situation that is relatively graver than the other.168 

Relative gravity can therefore in part be described as an admissibility assessment where 

the gravity of one situation is assessed in the light of another situation. Relative gravity 

should then be used as a filtering tool when there is several situations which merit 

investigation. 

These two interpretations of Article 15(3) ICCSt seem to be similar to the two 

principles that guide the Prosecutor in national legal systems. The similarity relates to 

prosecutorial discretion and whether the Prosecutor of the ICC is legally obliged to seek 

an authorization under Article 15(3) ICCSt once the factors in Article 53(1)(a)-(c) 

ICCSt are met. If the ICC Prosecutor’s decision under Article 15(3) ICCSt is guided by 

the principle of legality, she does not have discretion to choose whether to seek 

authorization or not. According to this principle, the Prosecutor is legally obliged to 

seek authorization. If the ICC Prosecutor’s decision under Article 15(3) ICCSt is guided 

by the principle of opportunity, she has discretion to choose whether or not to seek 

authorization to open an investigation. In turn, relative gravity would then be an 

instrument that guides the Prosecutor when she exercises discretion according to the 

principle of opportunity.  

 

7.3.1 Limited Resources  

A plain reading of Article 15 ICCSt does point to the conclusion that the Prosecutor has 

a duty to request for an authorization to open an investigation once the factors in Article 

53(1)(a)-(c) ICCSt are fulfilled. The other interpretation of Article 15 ICCSt – that the 

Prosecutor has discretion not to open an investigation despite that the factors in Article 
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53(1)(a)-(c) ICCSt are fulfilled – can also be based on the fact that the ICC has limited 

resources. The limited resources of the ICC mean that it is not possible for the 

Prosecutor to investigate every situation that is admissible.169  

The former Prosecutor of the ICC has brought up this issue, asking whether the 

Prosecutor must “initiate an investigation in all situations that appear to fall within the 

jurisdiction of the Court? Or, should the Prosecutor select amongst them the most grave 

and urgent situations within the limits of his resources?”170 The former Prosecutor also 

stated that a so-called resource driven approach would mean that the Prosecutor focuses 

on the worst crimes and investigates two or three situations each year.171 A resource 

driven approach would then suggest that the Prosecutor would not investigate every 

situation that fulfils the factors in Article 53(1) (a)-(c) ICCSt. In contrast, the former 

Prosecutor also discusses a so-called case specific approach. A case specific approach 

would suggest that the Prosecutor opens an investigation into every situation, even 

those that are of relatively lesser gravity.172 These statements by the former Prosecutor 

show that the ICC must act within the limits of its resources. They also suggest that the 

resources available to the ICC could be a factor the Prosecutor must consider when she 

decides to open an investigation into a situation.  

 

7.3.2 The Preliminary Examination Concerning Iraq 

The question is then if the Prosecutor uses any of these two interpretations when 

deciding whether or not to open an investigation. The Prosecutor decided not to seek an 

authorization to open an investigation in Iraq. Since Iraq is not a State Party to the 

ICCSt and has not lodged a declaration accepting the jurisdiction of the ICC according 

to Article 12(3) ICCSt, the situation concerned British nationals. The Prosecutor stated 

that the selection of situations is made in accordance with the criteria stipulated in 

Article 53 ICCSt.173 The Prosecutor also stated that the “number of potential victims of 

crimes within the jurisdiction of the Court in this situation […] was of a different order 
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than the number of victims found in other situations under investigation”.174 

Furthermore, the Prosecutor stated that the “situation did not appear to meet the 

required threshold of the [ICCSt]”.175 

Schabas states that the reasons given by the Prosecutor seems to confuse the 

difference between a situation and a case.176 However, by using the reasoning of the 

Pre-Trial Chamber in the Kenya Article 15 case, one could argue that the admissibility 

assessment at the situation stage should be made in relation to a potential case. If the 

number of potential victims – and the alleged crimes of the perpetrators – did not meet 

the threshold in Article 17(1)(d) ICCSt, the potential cases would not be admissible. 

Since the object of the admissibility assessment at this stage is the potential case, the 

reasoning by the Prosecutor could be in line with the interpretation that the Prosecutor 

shall seek authorization to open an investigation when the factors in Article 53(1)(a)-(c) 

ICCSt are met. 

Even so, the Prosecutor also stated that the potential victims in Iraq were not as many 

as compared to other situations under investigation by the Prosecutor. If it is true that 

the Prosecutor shall seek authorization to open an investigation when the factors in 

Article 53(1)(a)-(c) ICCSt are met, it is not necessary to make a comparison with other 

situations currently under investigation by the Prosecutor. This is because the 

admissibility assessment under Article 53(1)(b) ICCSt is not made in relation to the 

situation as such, but in relation to a potential case within the situation. If the gravity 

assessment at this stage concerns a potential case, there is no room to also consider the 

gravity of a certain situation compared to other situations. This seems to suggest that the 

Prosecutor also to some extent considered relative gravity when deciding not to seek 

authorization to open an investigation.177  

The statement about the required threshold in the ICCSt is also confusing. Since it 

can be suggested that the Prosecutor both focuses on the gravity threshold in Article 

17(1)(d) ICCSt and the concept of relative gravity, it is difficult to determine which one 

the Prosecutor based his decision on. However, it can be even more confusing, since it 

seems that there is a third way the Prosecutor interprets gravity in Article 17(1)(d) 

ICCSt. The Prosecutor has also stated that all crimes under ICCSt are grave but since 
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gravity is also a question of admissibility, it could be seen to “reflect the wish of our 

founders that the ICC should focus on the gravest situations”.178 This would then mean 

that the gravity threshold in Article 17(1)(d) ICCSt does not only contain a threshold, 

but can be interpreted to include some form of direction. However it is difficult to 

determine what the former Prosecutor actually means by this statement. There are no 

references to the travaux préparatoires and that any States expressed such a wish during 

the negotiations of the ICCSt. One option might be to look at the preamble paragraph 

four and that the most serious crimes of concern to the international community must 

not go unpunished. But the preamble refers to “crimes” and does not necessarily imply 

that the Prosecutor should focus on the gravest situations. Furthermore, Article 17(1)(d) 

ICCSt stipulates that a case must be of sufficient gravity. The admissibility assessment 

concerns a case, or a potential case during the preliminary examination. If the potential 

cases in two different situations meet the gravity threshold, would then the admissibility 

assessment under Article 17(1)(d) ICCSt imply that the gravest situation should be 

prioritized? The conclusion is arguably difficult to reach if it is based only on the 

wording of Article 17(1)(d) ICCSt. Especially since it is not explained how the 

Prosecutor reached this conclusion based on anything else than Article 17(1)(d) ICCSt.  

 

7.3.3 Implications After the Kenya Article 15 Case 

Before the Kenya Article 15 case it seemed to be unclear how the admissibility 

assessment should be made at this stage. For example, the Pre-Trial Chamber noted that 

the gravity assessment made by the Prosecutor in the submission concerned the gravity 

of the situation as a whole.179 The judgement can be described as having a case-specific 

approach in respect of the admissibility assessment; especially since both the 

complementarity assessment and gravity assessment were based on judgements 

concerning the admissibility of a case. 

The question is if this means that the interpretation of Article 15 ICCSt to any extent 

has been clarified. The Policy Paper on Preliminary Examinations180 was made public in 

November 2013 and refers to this issue. In the policy paper it is clarified that if the 

Prosecutor concludes that there is a reasonable basis to proceed with an investigation 
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under Article 15(3) ICCSt, the Prosecutor has a legal duty to open an investigation.181 

The policy paper also makes it clear that the factors in Article 53(1)(a)-(c) ICCSt are the 

only statutory factors that the Prosecutor shall consider when determining whether there 

is a reasonable basis to proceed with an investigation.182 Furthermore, the admissibility 

assessment concerns the potential case within the context of a situation.183 The Policy 

Paper on Preliminary examinations seems to suggest that the concept of relative gravity 

should not be considered when the Prosecutor determines whether there is a reasonable 

basis to proceed with an investigation or not. If the only statutory factors that shall be 

considered are the ones in Article 53(1) ICCSt – and Article 53(1) ICCSt is interpreted 

in the same way as the Pre-Trial Chamber did in the Kenya Article 15 case – there is no 

room to also consider the relative gravity of a situation. In other words, there is no room 

for such discretion if the Prosecutor has a legal duty to open an investigation once the 

criteria in Article 53(1)(a)-(c) ICCSt are met. Such discretion would not be in line with 

the wording of Article 15(3) ICCSt.  

The door might not be entirely closed when it comes to some form of general gravity 

assessment of the situation as a whole. In the Côte d'Ivoire Article 15 case, the Pre-Trial 

Chamber noted that the gravity assessment “should be conducted in a general sense, as 

regards the entire situation, but also against the backdrop of the potential case(s) within 

the context of a situation”.184 However, The Pre-Trial Chamber did not explain what the 

gravity assessment of the entire situation includes. It can either be a gravity assessment 

of a situation that does not include a comparison with other situations, i.e. it is not a 

relative gravity assessment but rather an assessment of whether or not the gravity 

threshold has been met. Or it can be a gravity assessment of the situation that includes a 

comparison with the gravity of other situations, making it a relative gravity assessment. 

Still, when the Pre-Trial Chamber examines gravity under Article 17(1)(d) ICCSt, it 

does refer to Article 17(1)(d) ICCSt as a safeguard and a threshold.185 This suggests that 

Article 17(1)(d) ICCSt concerns whether or not the threshold has been met in relation to 

the situation, and does not include a relative gravity assessment. 
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7.4 A Legal Duty to Investigate – Possible Consequences  

The interpretation of Article 15(3) ICCSt, which means that the Prosecutor has a legal 

duty to seek an authorization once the factors in Article 53(1)(a)-(c) ICCSt, are fulfilled, 

cannot be separated from the fact that the ICC must operate within the limits of its 

economical resources. A hypothetical example can be used to demonstrate this. Suppose 

that the Prosecutor has received information pursuant to Article 15(1) ICCSt concerning 

two different situations. According to Article 15(2) ICCSt, the Prosecutor shall analyze 

the seriousness of the information received in relation to the two situations. Two 

preliminary examinations are opened and the Prosecutor concludes that there is a 

reasonable basis to proceed with an investigation in both situations according to Article 

15(3) ICCSt. According to this interpretation, the Prosecutor has a duty to seek an 

authorization from the Pre-Trial Chamber to start an investigation into both situations. 

However, suppose that due to economical constraints it is only possible for the 

Prosecutor to conduct an effective investigation if she focuses on only one situation. In 

other words, it is not feasible that the Prosecutor can effectively investigate any alleged 

crimes in both situations at the same time. The question is then if there are any methods 

available for the Prosecutor to solve the problem that are in line with this interpretation 

of Article 15(3) ICCSt.  

One suggestion is that the Prosecutor can use Article 15(1)-(2) ICCSt and the fact 

that there is no time limit for when a preliminary examination must come to an end. 

This would mean that the Prosecutor seeks authorization to open an investigation in 

only one situation and declines to seek an authorization for the other investigation. 

However this solution is not acceptable. First, if the Prosecutor has concluded that there 

is a reasonable basis to proceed, she shall seek an authorization from the Pre-Trial 

Chamber. This solution would go against the wording of Article 15(3) ICCSt and the 

currently discussed interpretation of Article 15 ICCSt. Second, even if there is no time 

limit for when a preliminary examination must come to an end, there must reasonably 

be some time limit for when the Prosecutor must conclude whether or not there is a 

reasonable basis to proceed with an investigation. A preliminary examination cannot be 

conducted forever since it would probably constitute an abuse of prosecutorial power.186 

Third, even if it were possible to use the preliminary examination as a prioritizing tool, 
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the question would then be on what grounds the Prosecutor concludes that an 

investigation should be opened in one situation and not in the other. Once again the 

discussion would concern whether the Prosecutor has discretion even if the criteria in 

Article 53(1)(a)-(c) ICCSt are fulfilled. If both situations fulfil the factors in Article 

53(1)(a)-(c) ICCSt, then there must be some other criteria that guide the Prosecutor to 

conclude that one investigation into a situation must be prioritized over another. One 

could arguably suggest that one such criterion should be relative gravity. 

Another suggestion is that the Prosecutor seeks authorization to open investigations 

into both situations. If the Pre-Trial Chamber authorizes the commencement of two 

investigations pursuant to Article 15(4) ICCSt, the problem still exists that the 

Prosecutor cannot effectively conduct investigations into two situations at the same 

time. This would be in line with the currently discussed interpretation of Article 15 

ICCSt, but it also creates potential problems. First, since the ICC is a permanent 

international criminal court, it is difficult to make any predictions on whether any other 

situations might arise in the future.187 Since the Prosecutor has been authorized to open 

investigations in two situations, but can only conduct an effective investigation into one 

situation, there is a potential risk that any later investigations will overburden the 

Prosecutor. For example, the OTP stated in 2012 that the existing cases under 

investigation by the Prosecutor prevented the opening of a full investigation in Côte 

d'Ivoire.188 This statement implicates that the limited economical resources already 

restrain the work of the Prosecutor. The risk is therefore that the economical resources 

are insufficient and hinders the Prosecutor from conducting an investigation effectively. 

A duty to seek authorization once the factors in Article 53(1)(a)-(c) ICCSt are fulfilled 

has the effect that the procedure under Article 15(3) ICCSt is more certain. But if there 

is a risk that investigations will overburden the Prosecutor it is not certain that an 

investigation will be conducted effectively, or that an investigation will be conducted at 

all. A legal duty to seek authorization to open an investigation seems to have the effect 

that the initial problem of selection is brought up at a later stage in the procedure laid 

down in ICCSt. Obviously it cannot remove the problem.  

Second, even if the Prosecutor has been authorized to commence an investigation 

into the two situations, could the Prosecutor use any criteria to determine which 
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investigation should be prioritized? This suggestion is similar to the example that the 

exclusion of a time limit for when a preliminary examination must come to an end could 

be used as a prioritizing tool. The effect would arguably be the same since the question 

is what criteria the Prosecutor would use in order to determine which investigation 

should have priority. There seems to be no guidance in ICCSt or RPE on this matter. 

One solution could be that the investigations are ordered according to which date the 

investigation was opened.  

Another suggestion could be that the Prosecutor would initially prioritize the 

situations according to the gravity of the potential case or cases within the context of 

each specific situation. However, this is not a satisfactory solution either. As it has been 

noted above, the gravity assessment of potential cases consists of a quantitative and a 

qualitative approach. The qualitative factors – the scale, nature, manner of commission, 

and impact of the crime – are arguably so flexible that they cannot offer any real 

guidance in determining which potential cases should be the object of an investigation. 

To use the qualitative factors and compare the different investigations with each other 

would be even more problematic. Besides, this suggestion is similar to the notion of 

relative gravity. Relative gravity is used as a prioritizing tool during the preliminary 

examination stage by comparing the relative gravity of situations, meaning that the 

graver situation would have priority. Comparing investigations in situations by using 

the gravity of potential cases within the context of a situation would arguably impose 

the same problems. Therefore, this suggestion also has the effect that the initial problem 

of selection is brought up at a later stage in the procedure laid down in the ICCSt.   

To sum up, it seems that the issue of selection is certainly not solved by the currently 

discussed interpretation of Article 15 ICCSt. That the Prosecutor has a duty to seek 

authorization to commence an investigation pursuant to Article 15(3) ICCSt once the 

factors in Article 53(1)(a)-(c) ICCSt are fulfilled, could potentially have the effect that 

investigations would overburden the Prosecutor. If the Prosecutor cannot effectively 

investigate two or more situations at the same time due to economical constraints, the 

issue of selection still remains: what criteria would the Prosecutor use in order to select 

which situations that should be investigated? This interpretation of Article 15 ICCSt is 

not in itself a solution, and the question is also if a legal duty to investigate addresses 

the problem of selectivity. 
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8 Consequences of Broad Discretion Under Article 53(1)(a)-(c) 
 

The analysis up to this point seems to suggest that the Prosecutor has a legal duty to 

open an investigation once the criteria in Article 53(1)(a)-(c) ICCSt are met. However, 

even if Article 15(3) ICCSt stipulates that the Prosecutor shall seek authorization from 

the Pre-Trial Chamber when there is a reasonable basis to proceed, the factors in Article 

53(1) ICCSt can still grant the Prosecutor discretion.189 As noted above, the former 

Prosecutor of the ICC has stated that the decision to open an investigation is based on 

legal criteria.190 This view – that the decisions by the Prosecutor are based on law and 

do not involve political considerations – can also be found in other materials. For 

example, The Prosecutor has also stated that the decision to initiate an investigation into 

a situation is guided by the legal criteria in the ICCSt.191 Furthermore, the current 

Prosecutor has stated that the preliminary examination is conducted in accordance with 

“clear and sound legal criteria established by the [ICCSt]”.192  

The factors in Article 53(1)(a)-(c) ICCSt suggests that the discretion of the 

Prosecutor differ depending on which criterion is used. For example, the terms interests 

of justice and gravity are not defined in ICCSt or RPE. Furthermore, the policy paper on 

the interests of justice concerns how the Prosecutor understands the term. The 

consequences of a broad discretion in some of the factors in Article 53(1)(a)-(c) ICCSt 

will be discussed under this section. One of the issues of broad discretion is whether the 

criteria in Article 53(1)(a)-(c) ICCSt are all legal criteria, or if any criteria also may 

include political considerations. 

 

8.1 Factors in Article 53(1)(a)-(c) 

The extent of prosecutorial discretion may vary in different national legal systems, 

depending on whether the Prosecutor is guided by the principle of legality or the 

principle of opportunity. Whether or not the Prosecutor in a national legal system has 

discretionary powers to choose whom to prosecute, it is in general presumed that all 

serious crimes against the person will be prosecuted.193 The two principles in domestic 
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legal systems are however difficult to compare with prosecutorial discretion in ICC. For 

example, the ICC shall have the power to exercise its jurisdiction over persons for the 

most serious crimes of international concern.194 At the same time, a case is inadmissible 

if it is not of sufficient gravity.195 Also, even if the gravity threshold is met in Article 

17(1)(d) ICCSt, the Prosecutor may conclude that an investigation would not serve the 

interests of justice under Article 53(1)(c) ICCSt. One could argue that it may be difficult 

to visualize a situation where a national Prosecutor would not open any investigations 

concerning several alleged murders because the crimes are not of sufficient gravity or 

that it would not be in the interests of justice. A comparison with national legal systems 

is also difficult since it is generally not expected that every perpetrator of a serious 

international crime will be prosecuted in an international criminal tribunal.196 One 

example is the situation in Rwanda, over which the ICTR has jurisdiction, which 

involved tens of thousands of perpetrators.197 The sheer number of alleged crimes in the 

situation of Rwanda means that it would not be possible to try every alleged perpetrator 

in the ICTR.198  

Many Articles in ICCSt do stem from either the common law or the civil law 

tradition.199 It was not uncommon that different domestic legal traditions were used as 

the basis for different arguments during the negotiations of the ICC.200 On a general 

note, Prosecutors (and Judges) have different functions in the two legal traditions.201 

However, because it is difficult to compare the procedure in the ICC with national legal 

systems, an Article in the ICCSt is not necessarily interpreted in the same way as the 

rule in domestic law from which it originates. The procedural law of the ICC may be 

based on both common law and civil law, but it can be described as being unique 

because of its international features.202 One example of this international feature is that 

the ICC cannot enforce its own decisions or judgements. State Parties have an 

obligation to cooperate with the ICC, but it is still the State Party that enforces any 
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decision by the ICC.203 A consequence of the international aspect is that a solution that 

works in national legal systems, for example the two different principles that guide the 

Prosecutor, might not work in the ICC. The international features of the ICC do not 

only have an effect on separate Articles in the ICCSt, since the international features 

arguably shapes the procedural law of the ICC on a holistic level. That is why an Article 

in the ICCSt cannot necessarily be interpreted in the same way as a rule in domestic 

law. Therefore, it is also necessary to consider what consequences a suggested 

interpretation of an Article in the ICCSt has for the procedural law of the ICC on the 

whole. For example, the consequences of the suggested interpretation of Article 15(3) 

ICCSt should also be evaluated in light of the factors in Article 53(1)(a)-(c) ICCSt, 

which will be made below.  

 

8.2 Gravity and the Interests of Justice 

One author has suggested that the factors in Article 53(1)(a)-(c) ICCSt also can be 

examined using the principle of legality and the principle of opportunity.204 Since the 

terms gravity and the interests of justice are not defined in ICCSt or RPE, the idea is 

that those two terms are similar to the principle of opportunity.205 The similarity seems 

to be that the Prosecutor’s discretion as such is not limited by a definition, and if it 

existed it would restrict the Prosecutor when she exercises discretion. As Olásolo puts 

it: “the organ entrusted with it has the power to define, and re-define, the ultimate 

political goals that directs its analysis of the convenience of carrying out a certain 

activity.”206 This statement can be compared to the question of whether the interests of 

justice should be interpreted broadly or narrowly. As noted above, it is uncertain how 

Article 53(1)(c) ICCSt should be interpreted in this respect. However, the question also 

concerns whether the Prosecutor’s discretion can be described as being very broad, or if 

it is in fact unlimited. For example, Olásolo states that the Prosecutor’s discretion is 

unlimited, while Lovat states that the Prosecutor has a significant scope of discretion. 207  

It is especially the notion of unlimited discretion that can be evaluated in light of the 

suggestion that the decisions by the Prosecutor are not only based on law. Therefore, 
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whether the Prosecutor’s discretion is very broad or unlimited will be used as two 

different concepts in this discussion.  

There are also some principles in the ICCSt that the Prosecutor observes during the 

preliminary examination.208 These are the principles of independence, objectivity and 

impartiality. The principle of independence can be found Article 42 ICCSt. The 

Prosecutor shall act independently as a separate organ of the ICC and a member of the 

OTP shall not seek or act on instructions from any external source.209 The principle of 

independence also means that the Prosecutor must not make decisions based on any 

known or presumed wishes of any other party.210 States, NGOs or other organs of the 

ICC must not indirectly influence the preliminary examination. The principle of 

objectivity can be found in Article 54(1) ICCSt and states that the Prosecutor shall 

investigate incriminating and exonerating circumstances equally in order to establish the 

truth. The principle is also relevant for the preliminary examination, which, among 

other things, means that the Prosecutor uses a standardized method of analysis.211 

Lastly, the principle of impartiality is derived from Article 21(3) ICCSt. This principle 

means that the methods and criteria that are used during the preliminary examination are 

the same regardless of which states or persons it might relate to.212  

These principles are observed by the Prosecutor during the preliminary examination 

according to the policy paper, and are therefore relevant for the factors in Article 

53(1)(a)-(c) ICCSt. In general, the principles seem to represent an objective, 

standardized approach to the decision-making during the preliminary examination. For 

example, geographical balance is not a criterion the Prosecutor uses when she 

determines if an investigation should be opened into a situation.213  

 

8.2.1 A Limitless Discretion? 

A selective approach to criminal proceedings also opens up for criticism, e.g. that the 

decision by the Prosecutor to initiate an investigation or not is based on political 

considerations.214 Such criticism, or allegations of political bias, needs to be separated 
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from an actual analysis of whether any Articles in the ICCSt opens up for prosecutorial 

discretion which is not based on legal criteria. Since not every crime can be investigated 

or prosecuted by the ICC, selection is necessary. As a consequence, not everybody will 

be pleased regardless of what the decision of the Prosecutor is.215 Another thing, which 

must be separated from an analysis of whether ICCSt opens up for prosecutorial 

discretion that is not entirely based on legal criteria, is that the Prosecutor’s decisions in 

themselves have consequences on a political level.216 

The boundaries of prosecutorial discretion regarding gravity and the interests of 

justice are difficult to assess because of the absence of definitions in the ICCSt and 

RPE. One commentator argues that the term gravity makes the Prosecutor’s decisions 

look more judicial than they actually are, and that the issue of selection cannot be 

explained by only referring to the use of legal criteria.217 Another commentator argues 

that the terms gravity and interests of justice could turn the Prosecutor into a policy 

maker.218 For example, it is the legislating State parties that should address if the 

interests of justice under Article 53(1)(c) ICCSt should be interpreted in a broad or 

narrow sesnse, since it is a policy choice that the Prosecutor should not make.219 

Another commentator argues that the sub-factors in Article 53(1)(c) ICCSt – the gravity 

of the crime and the interests of victims – suggest that the Prosecutor’s discretion is not 

so broad that it is unlimited.220 The wording of Article 53(1) ICCSt also means that the 

Prosecutor is required to consider these sub-factors. Even though gravity is not defined 

in ICCSt, there are qualitative factors in Regulation 29(2) RegP that the Prosecutor shall 

consider when she assesses the gravity of the alleged crimes.221 If the decisions by the 

Prosecutor are based on political considerations, one commentator argues that it would 

be necessary to show how and why the decisions by the Prosecutor to open an 

investigation contradict the factors in Article 53(1)(a)-(c) ICCSt.222  

One question is whether a wide discretion actually leads to decisions that are based 

in whole or in part on political considerations. The Prosecutor’s discretion concerning 

gravity and the interests of justice is arguably very wide. However, there are reasons for 
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having prosecutorial discretion. It can be said to have its basis in the need for a selective 

approach to criminal proceedings rather than an automatic approach.223 One reason has 

to do with the potential reach of the jurisdiction of the ICC. Something that 

international criminal tribunals have in common is that they have been established after 

a very large number of atrocities have been committed and subsequently have potential 

jurisdiction over a vast number of cases.224 The ICC is a permanent international 

criminal tribunal and the jurisdiction over the crimes listed in the ICCSt has potentially 

a global reach.225 Another reason is that the ICC has limited resources. Since the ICC 

potentially has jurisdiction over a large number of cases, it would not be possible to 

investigate and prosecute every alleged crime due to economical constraints.226 Even in 

a single situation it is not necessarily feasible that every perpetrator will be prosecuted 

due to the many potential cases.  

In literature it has been suggested that the Prosecutor develops prosecutorial 

guidelines or standards in order to deal with the uncertainty concerning her 

discretion.227 As a consequence, the Prosecutor would limit her own discretion by 

developing such guidelines.228 It should be noted that guidelines created by the 

Prosecutor does not have the status of law according to the ICCSt. Article 21 ICCSt – 

which deals with the applicable law – does not mention guidelines as such. One reason 

for developing guidelines is that the Prosecutor’s decisions can be compared with the 

published guidelines, which would promote a uniform method for decision-making.229 

However, guidelines cannot be too specific or too flexible.230 If the guidelines are too 

specific, the Prosecutor could limit her own discretion to such an extent that discretion 

cannot be exercised when it is actually necessary. If the guidelines are too flexible, one 

could argue that the guidelines offer no guidance at all because of the lack of any 

certainty. The OTP has published a number of policy papers. The OTP has published a 

policy paper in which the Prosecutor’s understanding of the interests of justice is 

explained.231 The OTP has also published a policy paper that explains how the 
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Prosecutor will conduct a preliminary examination pursuant to the ICCSt.232 An 

example of a cautious approach is that it is mentioned in the Policy Paper on the 

Interests of Justice that the Prosecutor “will not speculate on abstract scenarios”.233 This 

is most likely because each situation over which the ICC can exercise jurisdiction is 

unique.234  

Another aspect of prosecutorial discretion is that it is not possible to separate the role 

of the Prosecutor from the role of the Chambers. Under Article 15(3)-(4) ICCSt, 

authorization by the Pre-Trial Chamber is required when the Prosecutor concludes that 

there is a reasonable basis to proceed with an investigation. Furthermore, when the 

Prosecutor concludes that there is not a reasonable basis to proceed with an 

investigation, and the decision is based only on Article 53(1)(c) ICCSt, the Pre-Trial 

Chamber may review the decision by the Prosecutor according to Article 53(3)(b) 

ICCSt. One argument is that the decisions by the Chambers might restrict and clarify 

the Prosecutor’s discretion.235 The Pre-Trial Chamber’s interpretation of the factors in 

Article 53(1)(a)-(c) ICCSt could then limit and clarify the Prosecutor’s possibilities to 

interpret the same factors. For example, the uncertainty surrounding the gravity 

assessment at the situation stage under Article 17(1)(d) ICCSt was, to some extent, 

clarified in the Kenya Article 15 case.236 However, the problem of flexibility and 

certainty is also present here; any legal test formulated by the Pre-Trial Chamber must 

consider this problem.237 One example of an interpretation that is arguably too rigid – in 

relation to a case – is the Pre-Trial’s interpretation of gravity under Article 17(1)(d) 

ICCSt, which was rejected by the Appeals Chamber.238 The distinctive nature of each 

situation over which the ICC has jurisdiction is again something that may complicate 

the issue of flexibility and certainty.  

These two examples do suggest that the Prosecutor’s discretion is not as such 

unlimited. Especially the concept of a judicial review suggests that prosecutorial 

discretion is in a way controlled by the Judges. These two possible restraints on 

                                                      
232 ICC OTP, Policy Paper on Preliminary Examinations, para 3. 
233 ICC OTP, Policy Paper on the Interests of Justice, p. 9.  
234 See Danner, p. 550, and Policy Paper on the Interests of Justice, p. 1. 
235 Rastan 2010, p. 598 and footnote 99 in the article.  
236 Kenya Article 15 case, paras 59-61. 
237 Greenawalt, p. 659. 
238 AC, Judgement on the Prosecutor’s appeal against the Pre-Trial Chamber I entitled 
“Decision on the Prosecutor’s Application for Warrants of Arrest, Article 58”, ICC-01/04-169, 
13 July 2006, paras 73-76. 



 50 

Prosecutorial discretion could be used to answer some of the questions concerning the 

scope and limits of prosecutorial discretion at the preliminary examination stage. What 

is clear is that the Prosecutor only considers the factors in Article 53(1)(a)-(c) ICCSt in 

order to determine if there is a reasonable basis to proceed with an investigation.239 The 

issue of selection must therefore have its basis in those factors. One commentator 

argues that since gravity and the interests of justice opens up for prosecutorial 

discretion, the Prosecutor could restrict her own discretion trough guidelines, or the 

Chambers could restrict and clarify the Prosecutor’s discretion through judgements.240 

Guidelines and judgements are then tools that could clarify how the Prosecutor should 

exercise her broad discretion under Articles 17(1)(d) and 53(1)(c) ICCSt.  

The argument seems to be that guidelines and judgements can clarify how to apply 

an unclear and ambiguous Article in ICCSt. One could argue that if it is unclear how a 

legal provision should be interpreted, it does not mean that the application of a legal 

provision is based on political considerations. For example, the general principles that 

the Prosecutor shall consider during the preliminary examination do suggest that each 

situation should be examined separately and on its own merits. In other words, 

situations are examined according to an objective standardized approach and the 

Prosecutor does not take into consideration where she has previously opened 

investigations. Such a standardized approach, in combination with the Prosecutor’s and 

the Judges’ ability to clarify and limit prosecutorial discretion, means that the factors in 

Article 53(1)(a)-(c) ICCSt represent legal objective criteria. It should be noted that the 

possibility of a politically motivated decision by the Prosecutor to open an investigation 

is not in itself mitigated just because the factors in Article 53(1)(a)-(c) ICCSt represent 

legal criteria. Broad prosecutorial discretion may open up for exploitation, but the 

judicial review of the Pre-Trial Chamber is a safeguard against this.  

 

8.2.2 Prosecutorial Discretion as a Necessity   

The proposed argument is that guidelines and judgements can clarify the exercise of 

prosecutorial discretion. One could therefore argue that the Prosecutor’s exercise of discretion 

under Articles 17(1)(d) and 53(1)(c) ICCSt does not lead to decisions that are based on political 

considerations. Prosecutorial discretion represents the idea that the Prosecutor can make 
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decisions autonomously.241 In addition, Goldston states that prosecutorial discretion 

means that the Prosecutor must apply her judgement when she makes a decision.242 

Prosecutorial discretion then seems to reflect the issue that a legal provision cannot 

always give clear answers. When an Article provides for discretion, and the Prosecutor 

subsequently makes a decision based on judgement, she does not apply the law in a 

mechanical way. This distinction between a mechanical approach and a flexible 

approach to law based on judgement is essential. For example, the term “interests of 

justice” is used in several domestic legal systems because a legal provision cannot 

always give a clear answer.243 If it is always clear when and how a legal provision shall 

be applied, it can be applied in a mechanical way. But not every legal provision can or 

should be applied in a mechanical way, which is why prosecutorial discretion can be a 

necessary element when the law is applied. If legal certainty means that Articles 

17(1)(d) and 53(1)(c) ICCSt are applied in a mechanical way, it is not a viable solution. 

Flexibility should not be sacrificed for total legal certainty. Naturally, if prosecutorial 

discretion means that the Prosecutor makes decisions that are based on her judgement, 

absolute legal certainty can never be achieved. In turn, when the Prosecutor exercises 

discretion it is not always entirely clear what the decision by the Prosecutor will be.  

One commentator has suggested that the state parties to the ICCSt should address the 

policy issues under Article 53(1)(c) ICCSt and either amend the RPE or delete Article 

53(1)(c) ICCSt.244 If the state parties clarify when an investigation is not in the interests 

of justice – i.e. when alternative justice mechanisms and amnesties could be an 

alternative to prosecution – Article 53(1)(c) ICCSt could be amended to address the 

policy choices made by the state parties.245 Some objections can be raised to this 

proposal. First, the drafters of the ICCSt could not agree on a specific test for when an 

investigation is not in the interests of justice.246 If the drafters of the ICCSt could not 

agree on a specific test then, one could argue that they would not be able to agree now. 

Second, opening up negotiations in order to amend Article 53(1)(c) ICCSt creates the 

risk that a vast array of other amendments to the ICCSt would be suggested. Since the 

drafters could not agree on a test for when an investigation is not in the interests of 
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justice under Article 53(1)(c) ICCSt, it is up to the Prosecutor and the Judges of the ICC 

to interpret the Article.247 Third, it is difficult to determine how the policy choice should 

be formulated. To start with, it is not certain that the State Parties can come up with a 

better solution than the Prosecutor and the Judges of the ICC. Another issue is the risk 

that the policy choice made by the State Parties is either too rigid or too flexible. The 

policy choice made by the State Parties would most likely not have the effect that the 

Prosecutor is not able to exercise discretion. The difficulty is to formulate a policy 

choice that narrows and directs the Prosecutor’s exercise of discretion under Article 

53(1)(c) ICCSt in a balanced way. The same problems would arguably be present if the 

State Parties would amend and narrow down Article 17(1)(d) ICCSt. A counter 

argument is that it is not automatically easier for the Prosecutor and the Judges of the 

ICC to narrow down the broad discretion in Articles 53(1)(c) and 17(1)(d) ICCSt. But 

this does not necessarily mean that the vagueness and ambiguity of Articles 53(1)(c) 

and 17(1)(d) ICCSt cannot be clarified by guidelines from the Prosecutor and 

judgements delivered by the Chambers, as discussed above.  

One reason why prosecutorial discretion is necessary in the ICC is because the 

Prosecutor has the power to trigger the jurisdiction of the ICC. As noted above, 

jurisdiction is always triggered in relation to a situation. In short, the uniqueness, size 

and complexity of a situation combined with the limited resources of the ICC means 

that prosecutorial discretion is necessary. Therefore, the issue is not if the Prosecutor 

should be able to exercise discretion. The question is rather how the Prosecutor will or 

should exercise discretion under Articles 17(1)(d) and 53(1)(c) ICCSt. Whether or not 

the Prosecutor concludes that there is a reasonable basis to proceed with an 

investigation, she must arguably be able to show how she reached that conclusion. In 

other words, it should be clear how she exercised prosecutorial discretion. That is why 

the Prosecutor’s decision not to seek an authorization for an investigation in Iraq is 

difficult to analyze. The Prosecutor could have reached the decision based on relative 

gravity, the gravity of the potential cases within the situation, or both. A solution is that 

the decision by the Prosecutor is compared with pre-determined criterions or standards 

that demonstrate to some degree how the Prosecutor exercises her discretion.  For 

example, if it were clear that the Prosecutor did not open an investigation in Iraq 

because the potential cases did not meet the gravity threshold, the discussion on that 

                                                      
247 Robinson, p. 483.  



 53 

decision would concern whether the potential cases did, or did not, meet the gravity 

threshold. This is however not possible, because it is not certain how the Prosecutor 

interpreted and applied “gravity”. Subsequently, it is not certain how the Prosecutor 

exercised discretion. Something very interesting is therefore that the Prosecutor has 

decided to re-open the preliminary examination of the situation in Iraq. 248 It will not 

only be interesting to compare the upcoming decision by the Prosecutor concerning Iraq 

with the decision from 2006. It will also be interesting to analyze the upcoming decision 

in light of the Policy Paper on Preliminary Examinations. The Policy paper can then be 

used as a model to which the Prosecutor’s decision is compared. The policy paper does 

not define the interests of justice or gravity, but it clarifies the method that the 

Prosecutor uses during the preliminary examination. Since the Prosecutor’s discretion is 

very broad under Articles 53(1)(c) and 17(1)(d) ICCSt, it is important that the 

Prosecutor shows how she exercises her discretion.  

Another reason why prosecutorial discretion is necessary under Articles 17(1)(d) and 

53(1)(c) ICCSt has to do with the interpretation of Article 15(3) ICCSt. As noted above, 

the interpretation of Article 15(3) ICCSt means that the Prosecutor has a legal duty to 

seek authorization from the Pre-Trial Chamber to open an investigation, once the factors 

in Article 53(1)(a)-(c) ICCSt are met. Since the Prosecutor has a legal duty to open an 

investigation, she cannot exercise discretion under Article 15(3) ICCSt. As noted above, 

a legal duty to open an investigation may also overburden the Prosecutor with too many 

investigations. A solution is then that the Prosecutor exercises discretion at an earlier 

stage. The only factors the Prosecutor shall consider when she determines if there is a 

reasonable basis to proceed with an investigation are the factors in Article 53(1)(a)-(c) 

ICCSt. 249 Consequently, these factors are then considered during the preliminary 

examination.  This means that the Prosecutor can only address the issue of selection and 

prioritization when she exercises discretion under Articles 17(1)(d) and 53(1)(c) ICCSt 

during the preliminary examination. How the issue of selection will be addressed is 

difficult to determine since the interpretation of Articles 17(1)(d) and 53(1)(c) ICCSt is 

still uncertain. In addition, the Prosecutor should address the issue of selection at the 
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earliest stage possible in order to maximize the effective use of time and resources.250  

Therefore, it seems that prosecutorial discretion is essential during the preliminary 

examination stage since the Prosecutor cannot exercise discretion under Article 15(3) 

ICCSt. Again, the issue is not whether the Prosecutor should be able to exercise 

discretion, but rather how she exercises discretion. Although prosecutorial discretion 

under Articles 17(1)(d) and 53(1)(c) ICCSt is very broad, the Prosecutor and the Judges 

of the ICC can reduce the uncertainty surrounding these Articles. 

To summarize, the Prosecutor only considers the factors in Article 53(1)(a)-(c) 

ICCSt in order to determine if there is a reasonable basis to proceed with an 

investigation. The Prosecutor has a legal duty to seek an authorization for the 

commencement of an investigation once she concludes that the factors are fulfilled. In 

turn, The Prosecutor cannot exercise discretion under Article 15(3) ICCSt once the 

factors in Article 53(1)(a)-(c) ICCSt are fulfilled. As a consequence, prosecutorial 

discretion under Articles 17(1)(d) and 53(1)(c) ICCSt is necessary in order to address 

the issue of selection. The factors in Article 53(1)(a)-(c) ICCSt represent legal criteria, 

but the scope of prosecutorial discretion is still uncertain. It is therefore necessary to be 

aware of this uncertainty when an attempt is made to answer to the question in the 

introductory chapter. But an acknowledgment of this uncertainty also means that the 

Prosecutor and the Judges of the ICC can clarify the scope of prosecutorial discretion in 

the future. The question in the introductory chapter is relevant today, and will most 

certainly continue to be relevant in the future.  

 

9 Concluding Remarks 
 

On a general note, the examination of the Prosecutor’s initiation of an investigation 

proprio motu demonstrates that there are still many questions that need answers. When 

the Prosecutor opens a preliminary investigation, the factors in Article 53(1)(a)-(c) 

ICCSt determines whether or not there is a reasonable basis to proceed with an 

investigation under Article 15(3) ICCSt. There are some issues that have been clarified. 

Jurisdiction and admissibility in Article 53(1)(a)-(b) ICCSt are assessed in relation to 

potential cases within the situation. The assessment is therefore not made in relation to 
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the situation as such. Furthermore, the suggested interpretation of Article 15(3) ICCSt 

means that the Prosecutor has a legal duty to open an investigation once the factors in 

Article 53(1)(a)-(c) ICCSt are fulfilled. Since the admissibility assessment is made in 

relation to potential cases, Article 53(1)(b) ICCSt does not open up for a relative gravity 

assessment, which means that the relative gravity of situations are assessed and 

determines if there is a reasonable basis to proceed with an investigation. A legal duty 

to open an investigation cannot be separated from the fact that the ICC must operate 

within the limits of its economical resources. The issue of selection does not disappear 

if the Prosecutor cannot effectively conduct two or more investigations at the same 

time. The Prosecutor can therefore only address this problem during the preliminary 

examination. Since the factors in Article 53(1)(a)-(c) ICCSt are the only factors the 

Prosecutor shall consider in order to determine if there is a reasonable basis to proceed 

with an investigation, wide prosecutorial discretion is a necessary component to address 

the issue of selection. 

Regarding prosecutorial discretion, the main issue is not that the prosecutor actually 

is able to exercise discretion but rather how the Prosecutor should exercise discretion. 

As a consequence, it is necessary that an examination of the Prosecutor’s initiation of an 

investigation proprio motu also include an examination of how the Prosecutor exercises 

discretion. This is because it is not enough to establish what factors the Prosecutor shall 

consider in order to conclude that there is a reasonable basis to proceed with an 

investigation, since the interpretation of gravity and the interests of justice is not 

entirely clear. The prosecutor cannot exercise discretion under Article 15(3) ICCSt if 

the factors in Article 53(1)(a)-(c) ICCSt are fulfilled. However, both gravity in Article 

17(1)(d) ICCSt and the interests of justice in Article 53(1)(c) ICCSt lack a definition 

and opens up for wide prosecutorial discretion. The Prosecutor must then be able to 

show how she exercises prosecutorial discretion when she makes decisions. The OTP 

has published some Policy papers, which to some extent clarifies how the Prosecutor 

conducts a preliminary examination and the Prosecutor’s understanding of the factors in 

Article 53(1)(a)-(c) ICCSt. Furthermore, the Pre-Trial Chamber has also to some extent 

clarified how the factors in Article 53(1)(a)-(c) ICCSt should be interpreted. 

Prosecutorial discretion is wide under Articles 17(1)(d) and 53(1)(c) ICCSt, but it is not 

unlimited. The uncertainty that still exists surrounding the Prosecutor’s exercise of 

discretion shows that the ICC has to address this issue in the future.  

 



 56 

References 
 
 

Treaties  

Charter of the International Military Tribunal, adopted on 8 August 1945 
 
 
The Charter of the United Nations, 26 June 1945, entered into force on 24 October 1945 
 
 
Rome Statute of the International Criminal Court, adopted on 17 July 1998, in force on 
1 July 2002 
 
 

UN Security Council Resolutions 

Statute of the International Tribunal for the Former Yugoslavia, UN Security Council, 
Resolution 827, adopted on 25 May 1993 
 
 
Statute of the International Tribunal for Rwanda, UN Security Council, Resolution 955, 
adopted on 8 November 1994 
 

 

Documents 

UN, General Assembly, Report of the Preparatory Committee on the Establishment of an 
International Criminal Court, Volume I, General Assembly Official Records, 51st Session, 
Supplement No. 22, U.N. Doc. A/51/22, New York 1996 
 
 
African Union, Extraordinary Session of the Assembly of the African Union, Decision 
No.1, Ext/Assembly/AU/Dec. 1 (Oct. 2013), Decision on Africa’s Relationship with the 
International Criminal Court (ICC), Addis Ababa, Ethiopia, 12 October 2013 
 
 
Regulations of the Office of the Prosecutor, ICC-BD/05-01-09, entered into force 23 
April 2009 
 
 
Rules of Procedure and Evidence, ICC-ASP/1/3 (Part.II-A), 9 September 2002, entered 
into force 9 September 2002 
 
 
 
 



 57 

Declaration by Ukraine lodged under Article 12(3) of the Rome statute, 9 April 2014, 
last viewed 23 May 2014, available at: http://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/Documents/997/declara
tionRecognitionJuristiction09-04-2014.pdf 
 

 

Documents Office of the Prosecutor  

ICC OTP, Annex to the “Paper on some policy issues before the Office of the 
Prosecutor”: Referrals and communications, September 2003, available at 
http://www.icc-cpi.int/NR/rdonlyres/278614ED-A8CA-4835-B91D-
DB7FA7639E02/143706/policy_annex_final_210404.pdf (last visited 3 June 2014) 
 
 
ICC OTP, Statement by Luis Moreno-Ocampo, Informal meeting of Legal Advisors of 
Ministries of Foreign Affairs, New York, 24 October 2005, available at http://www.icc-
cpi.int/NR/rdonlyres/9D70039E-4BEC-4F32-9D4A-
CEA8B6799E37/143836/LMO_20051024_English.pdf (last visited 3 June 2014) 
 
 
ICC OTP, Luis Moreno-Ocampo, Chief Prosecutor of the International Criminal Court, 
Response to Communications Concerning Iraq, 9 February 2006, available at 
http://www.icc-cpi.int/NR/rdonlyres/04D143C8-19FB-466C-AB77-
4CDB2FDEBEF7/143682/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf (last 
visited 3 June 2014) 
 
 
ICC OTP, Luis Moreno-Ocampo, Chief Prosecutor of the International Criminal Court, 
Response to Communications Concerning Venezuela, 9 February 2006, available at 
http://www.icc-cpi.int/NR/rdonlyres/4E2BC725-6A63-40B8-8CDC-
ADBA7BCAA91F/143684/OTP_letter_to_senders_re_Venezuela_9_February_2006.pd
f (last visited 3 June 2014) 
 
 
ICC OTP Policy Paper on the Interests of Justice, September 2007, available at 
http://www.icc-cpi.int/NR/rdonlyres/772C95C9-F54D-4321-BF09-
73422BB23528/143640/ICCOTPInterestsOfJustice.pdf (last visited 3 June 2014) 
 
 
 
ICC OTP, Strategic Plan June 2012 - 2015, 11 October 2013, available at 
http://www.icc-
cpi.int/en_menus/icc/structure%20of%20the%20court/office%20of%20the%20prosecut
or/policies%20and%20strategies/Documents/OTP-Strategic-Plan-2012-2015.pdf (last 
visited 3 June 2014) 
 
 
 
 



 58 

ICC OTP, Policy Paper on Preliminary Examinations, November 2013, available at 
http://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/Documents/OTP%20Pr
eliminary%20Examinations/OTP%20-
%20Policy%20Paper%20Preliminary%20Examinations%20%202013.pdf  
 (last visited 3 June 2014) 
 
 
ICC OTP, Report on Preliminary Examination Activities 2013, November 2013, 
available at http://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/Documents/OTP%20Pr
eliminary%20Examinations/OTP%20-
%20Report%20%20Preliminary%20Examination%20Activities%202013.PDF 
 
 
ICC OTP, Speech of Mrs Fatou Bensouda, Prosecutor of the International Criminal 
Court, International Seminar on the Imperatives of the Observance of Human Rights 
and International Humanitarian Law Norms in International Security Operations, Abuja, 
Nigeria, 24 February 2014, available at http://www.icc-
cpi.int/iccdocs/otp/SpeechProsecutor-AbujaNigeriaFra.pdf (last visited 3 June 2014) 
 
 

Cases  

ICC, Pre-Trial Chamber II, Situation in Uganda, Pre-Trial Chamber II, Decision to 
Convene a Status Conference on the Investigation in the Situation in Uganda in 
Relation to the Application of Article 53, ICC-02/04-01/05, 2 December 2005 
 
 
ICC, Pre-Trial Chamber I, Situation in the Democratic Republic of the Congo, Pre-Trial 
Chamber I, Decision on Applications for Participation in the Proceedings of VPRS-1, 
VPRS-2, VPRS-3, VPRS-4, VPRS-5, VPRS-6, ICC-01/04-101-tEN-Corr, 17 January 
2006 
 
 
ICC, The Appeals Chamber, Situation in the Democratic Republic of the Congo, The 
Appeals Chamber, Judgement on the Prosecutor’s appeal against the Pre-Trial Chamber 
I entitled “Decision on the Prosecutor’s Application for Warrants of Arrest, Article 58”, 
ICC-01/04-169, 13 July 2006 
 
 
ICC, The Appeals Chamber, Situation in the Democratic Republic of the Congo, 
Appeals Chamber, Judgement on the Appeal of Mr. Germain Katanga against the Oral 
Decision of Trial Chamber II of June 2009 on the Admissibility of the Case, ICC-01/04-
01/07 OA 8, 25 September 2009 
 
 
ICC, Pre-Trial Chamber I, Situation in Darfur, Sudan, Pre-Trial Chamber I, The 
Prosecutor v. Bahar Idriss Abu Garda, Decision on the Confirmation of Chargers, ICC-
02/05-02/09-243-Red, 8 February 2010 



 59 

 
 
ICC, Situation in the Republic of Kenya, Pre-Trial Chamber II, Decision Pursuant to 
Article 15 of the Rome Statute on the Authorization of an Investigation into the 
Situation in the Republic of Kenya, ICC-01/09-19-Corr, 31 March 2010 
 
 
ICC, Situation in the Republic of Kenya, Pre-Trial Chamber II, Decision Pursuant to 
Article 15 of the Rome Statute on the Authorization of an Investigation into the 
Situation in the Republic of Kenya, ICC-01/09-19-Corr, 31 March 2010, Dissenting 
Opinion of Judge Hans-Peter Kaul  
 
 
ICC, Appeals Chamber, Situation in the Republic of Kenya, Appeals Chamber, 
Judgement on the appeal of the Republic of Kenya against the decision of Pre-Trial 
Chamber II of 30 May 2011 entitled “Decision on the Application by the Government 
of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the 
Statute”, ICC-01/09-02/11 OA, 30 August 2011 
 
 
ICC, Pre-Trial Chamber III, Situation in the Republic of Côte d'Ivoire, Pre-Trial 
Chamber III, Decision Pursuant to Article 15 on the Rome Statute on the Authorization 
of an Investigation into the Situation in the Republic of Côte d'Ivoire, ICC-02/11, 3 
October 2011 
 
 
 
Literature  

Alai, C, Mue, N, Complementarity and the impact of the Rome Statute and the 
International Criminal Court in Kenya, pp. 1222-1234, found in: Stahn, C, El Zeidy, M 
(eds), The International Criminal Court and Complementarity: From Theory to Practice 
Vol. II, 1st ed., Cambridge University Press, Cambridge 2011 
 
 
Ambos, K, International Criminal Procedure: “Adversarial”, “Inquisitorial” or Mixed?, 
International Criminal Law Review, Vol. 3, Issue 1 (2003), pp. 1-38 
 
 
Arbour, L, The Need for an Independent and Effective Prosecutor in the Permanent 
International Criminal Court, Windsor Yearbook of Access to Justice, Vol. 17 (1999), 
pp. 207-220.  
 
 
Bibas, S, Burke-White, W, International Idealism Meets Domestic-Criminal-Procedure 
Realism, Duke Law Journal, Vol. 59, Number 4 (January 2010), pp. 637-704 
 
 
Bohlander, M, Principles of German Criminal Procedure, 1st ed., Hart Publishing Ltd, 
Oxford 2012 



 60 

 
 
Brubacher, M R, Prosecutorial Discretion within the International Criminal Court, 
Journal of International Criminal Justice, Vol. 2, Issue 1 (March 2004), pp. 71–95 
 
 
Cassesse, A (ed.), The Oxford Companion to International Criminal Justice, 1st ed., 
Oxford University Press, Oxford 2009 
 
 
Cryer, R, Friman, H, Robinson, D, Wilmshurst, E, An Introduction to International 
Criminal Law and Procedure, 2nd ed., Cambridge University Press, Cambridge 2010 
 
 
Danner, A M, Enhancing the Legitimacy and Accountability of Prosecutorial Discretion 
at the International Criminal Court, American Journal of International Law, Vol. 97, 
Issue 3 (July 2003), pp. 510-552 
 
 
deGuzman, M, Gravity and the Legitimacy of the International Criminal Court, 
Fordham International Law Journal, Vol. 32, Issue 5 (May 2009), pp. 1400-1465 
 
 
deGuzman, M, The International Criminal Court’s Gravity Jurisprudence at Ten, 
Washington University Global Studies Law Review, Vol. 12, Issue 3 (2013), pp. 475-
486 
 
 
Goldston, J A, More Candour about Criteria – The Exercise of Discretion by the 
Prosecutor of the International Criminal Court, Journal of International Criminal 
Justice, Vol. 8, Issue 2 (May 2012), pp. 383-406 
 
 
Greenawalt, A, Justice Without Politics? Prosecutorial Discretion and the International 
Criminal Court, New York University Journal of International Law and Politics, Vol. 
39, Issue 3 (Spring 2007), pp. 583-674 
 
 
Jallow, H B, Prosecutorial Discretion and International Criminal Justice, Journal of 
International Criminal Justice, Vol. 3, Issue 1 (March 2005), pp. 145-161 
 
 
King, E, Does Justice always Require Prosecution? The International Criminal Court 
and Transitional Justice Measures, George Washington International Law Review, Vol. 
45, Issue 1 (2013), pp. 85-120 
 
 
Knoops, G-J, The Legitimacy of Initiating Contemporary International Criminal 
Proceedings: Rethinking Prosecutorial Discretionary Powers from a Legal, Ethical and 
Political Perspective, International Studies Journal, Vol. 1, Issue 1 (2004), pp. 1-26 



 61 

 
 
Lepard, B D, How Should the ICC Prosecutor Exercise His or Her Discretion? The Role 
of Fundamental Ethical Principles, John Marshall Law Review, Vol. 43, Issue 3 (Spring 
2010), pp. 553-568 
 
 
Lovat, H, Delineating the Interests of Justice, Denver Journal of International Law and 
Policy, Vol. 35, Issue 2 (Spring 2007), pp. 275-286 
 
 
Mégret, F, Beyond “Fairness”: Understanding the Determinants of International 
Criminal Procedure, UCLA Journal of International Law and Foreign Affairs, Vol. 14, 
Issue 1 (Spring 2009), pp. 37-76 
 
 
Olásolo, H, The prosecutor of the ICC before the initiation of investigations: A quasi-
judicial or a political body?, International Criminal Law Review, Vol. 3, Issue 2 (2003), 
pp. 87-150 
 
 
Olásolo, H, Carnero-Rojo, E, The Application of the Principle of Complementarity to 
the Decision of Where to Open an Investigation, In Stahn, C, El Zeidy, (eds), The 
International Criminal Court and Complementarity: From Theory to Practice Vol. I, 1st 
ed., Cambridge University Press, Cambridge 2011 
 
 
Rastan, R, What is a ‘Case’ for the Purpose of the Rome Statute? Criminal Law Forum, 
Volume 19, Issue 3-4 (December 2008), pp. 435-448 
 
 
Rastan, R, Comment on Victor’s Justice & the Viability of Ex Ante Standards, John 
Marshall Law Review, Vol. 43, Issue 3 (Spring 2010), pp. 569-602 
 
 
Robinson, D, Serving the Interests of Justice: Amnesties, Truth Commissions and the 
International Criminal Court, European Journal of International Law, Vol. 14, No. 3 
(2003), pp. 481-505 
 
 
Safferling, C, Bungener, L, Farthofer, H, Hartwig, A, Koberg, Y, International Criminal 
Procedure, 1st ed., Oxford University Press, Oxford 2012 
 
 
Schabas, W, Victor’s Justice: Selecting Situations at the International Criminal Court, 
John Marshall Law Review, Vol. 43, Issue 3 (Spring 2010), pp. 535-552  
 
 
Schabas, W, The International Criminal Court: A Commentary on the Rome Statute, 1st 
ed., Oxford University Press, Oxford 2010 



 62 

 
 
Schabas, W, An Introduction to the International Criminal Court, 4th ed., Cambridge 
University Press, Cambridge 2011  
 
 
Schabas, W, The International Criminal Court: Struggling to Find its Way, pp. 250-260, 
found in: Cassesse, A (ed.), Realizing Utopia – The Future of International Law, 1st ed., 
Oxford University Press, Oxford 2012 
 
 
Stahn, C, Complementarity, Amnesties and Alternative Forms of Justice: Some 
Interpretative Guidelines for the International Criminal Court, Journal of International 
Criminal Justice, Vol. 3, Issue 3 (July 2005), pp. 695-720 
 
 
Triffterer, O (ed.), Commentary on the Rome Statute of the International Criminal 
Court: Observers’ Notes, Article by Article, 2nd ed., Verlag C.H. Beck, Munchen 2008  
 
 
Webb, P, The ICC Prosecutor’s Discretion Not to Proceed in the “Interests of Justice”, 
Criminal Law Quarterly, Vol. 50, Issue 3 (June 2005), pp. 305-348 
 

 

News articles, Press releases and Interviews 

ICC OTP, Press release, Prosecutor receives referral concerning Central African 
Republic, 7 January 2005, last viewed 28 May 2014, available at: http://www.icc-
cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200105/p
ress%20releases/Pages/otp%20prosecutor%20receives%20referral%20concerning%20c
entral%20african%20republic.aspx 
 
 
Bosco, D, The Washington Post, Why is the International Criminal Court picking only 
on Africa?, 29 March 2013, last viewed 27 May 2014, available at: 
http://www.washingtonpost.com/opinions/why-is-the-international-criminal-court-
picking-only-on-africa/2013/03/29/cb9bf5da-96f7-11e2-97cd-3d8c1afe4f0f_story.html 
 
 
Kulish, N, New York Times, Kenyan Lawmakers Vote to Leave International Court, 5 
September 2013, last viewed 16 May 2014, available at 
http://www.nytimes.com/2013/09/06/world/africa/kenyan-lawmakers-vote-to-leave-
international-court.html?_r=0  
 
 
Information Department of the Verkhovna Rada of Ukraine Secretariat, News, 25 
February 2014, last viewed 2 April 2014, available at 
http://iportal.rada.gov.ua/en/news/page/news/News/News/88413.html  
 



 63 

 
Interview with Hakan Friman, 6 May 2014, on file with author, the views expressed in 
the interview are solely his own and do not reflect those of the Swedish Government or 
the Swedish Ministry of Justice. 

 
ICC OTP, Press release, Prosecutor of the International Criminal Court, Fatou 
Bensouda, re-opens the preliminary investigation of the situation in Iraq, 13 May 2014, 
last viewed 14 May 2014, available at http://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/otp-statement-
iraq-13-05-2014.aspx 
 
 
	  


