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Abstract

This thesis presents a primarily legal analysis of the divergent judicial outcomes in Germany
and the Netherlands concerning arms exports to Israel following the escalation of violence in
October 2023. Through a comparative case study approach, it examines how both countries,
despite sharing international and EU legal obligations, arrived at fundamentally different
rulings on the permissibility of continued arms transfers. The analysis examines the legal
frameworks governing arms exports, specifically the Arms Trade Treaty, the EU Common
Position, and national laws, investigating how they are interpreted and applied within each
country. The thesis relies on doctrinal and comparative legal methods, supplemented by
a critical legal theoretical lens that interrogates how legal discretion and the margin of
appreciation shape the implementation of international norms. It argues that these mechanisms
play a decisive role in mediating legal accountability and explain how states can adopt legally

divergent positions while formally adhering to the same supranational obligations.
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1. Introduction

In an increasingly globalized and interdependent world, political decisions made in one state
can directly impact crises in another. Physical distance no longer shields states from the
repercussions of regional conflicts, especially when those states are suppliers of arms.
Exporting states share legal and ethical responsibility when their weapons contribute to

violations of international humanitarian law (IHL) or human rights (HR) norms.!

Following the October 2023 escalation of the Israeli-Palestinian conflict, international attention
surged. Western states were pressured, politically and through media narratives, to take sides,
often resulting in public declarations of support for Israel. Amid this polarization, arms
continued to flow into the region, even as legal scholars and civil society actors raised concerns

about the legality and morality of such transfers.

Legal challenges emerged in several countries. In the Netherlands, a domestic court ordered a
halt to the export of specific arms components used in F-35 fighter jets destined for Israel.
Meanwhile, in Germany, a similar case was dismissed, allowing arms exports to continue.*
These divergent outcomes prompt deeper inquiry into the legal rationales, judicial reasoning,

and structural frameworks that enable or restrict the enforcement of international law.

1.1 Research Aim and Question

This thesis examines the legal justifications and accountability mechanisms surrounding arms
exports to Israel by two European Union member states, Germany and the Netherlands,
following the renewed escalation of violence in Gaza. Despite shared international obligations,
including adherence to the Arms Trade Treaty (ATT), the Geneva Conventions, and the EU
Common Position 2008/944/CFSP (EUCP), both states arrived at fundamentally different legal

outcomes in domestic litigation over the lawfulness of these exports.

2 Amnesty Report on Genocide in Gaza (2024)
3 PAX (2024): Lawsuit against Dutch State: Stop Delivery of F-35s
4 ECCHR (2025): No German Weapons to Israel



The central research questions are:

How are arms exports legally regulated in Germany and the Netherlands under international,
EU, and national law, particularly with respect to HR and IHL? To what extent does national
discretion influence the interpretation and enforcement of these standards, and how does it

affect legal accountability in arms export control?

To answer this question, the thesis employs an integrated methodological framework that
combines doctrinal legal analysis, a human-rights-based approach, and a comparative case
study. The analysis is further informed by critical legal theory. These perspectives challenge
the neutrality of legal reasoning and reveal how legal norms can reflect political ideologies and
institutional power dynamics, especially in foreign and security matters. The thesis critically
engages with how discretion, margin of appreciation, and judicial self-restraint shape arms

export practices and limit legal accountability.

Germany’s constitution embeds both human dignity and arms export controls,” while the
Netherlands relies on administrative and treaty-based regulation.® This thesis assumes that such
structural and normative differences would be reflected in judicial outcomes, but as the analysis

reveals, this is not always the case.

By comparing two states with similar legal obligations but different judicial outcomes, this
thesis aims to expose how structural legal loopholes, national discretion, and judicial self-
restraint influence the enforcement of international law. The study contributes to the field of
HR by critically examining the role of legal architecture in enabling or constraining complicity

in international crimes and assessing the limits of legal accountability in export control regimes.

1.2 Literature and Research Gap

Substantial legal scholarship exists on global arms transfers and their regulation under
international law, by legal scholars, peace institutions, and NGOs. Key focus areas include the
ATT (Jorgensen, Jalil), the EUCP (Bonaiuti, Bromley), and the legal obligations of states under

IHL.” Scholars have also addressed issues such as national discretion in export licensing, the

5 Art. 1(1) (human dignity) and Art. 26(2) (arms exports) German Constitution: Basic Law for the Federal
Republic of Germany

6 Art. 11 (inviolability of person) The Constitution of the Kingdom of the Netherlands.

7 Nina H. B. Jgrgensen, “State Responsibility for Aiding or Assisting International Crimes in the Context of the
Arms Trade Treaty,” American Journal of International Law 108, no. 4 (2014): pp. 722-749; Ghazala Yasmin
Jalil, “Arms Trade Treaty,” Institute of Strategic Studies Islamabad Strategic Studies, Vol. 36, No. 3 (2016): pp.



role of judicial review, and the limitations of legal accountability mechanisms (Greenfield,

Lustgarten, Karim).?

However, existing research lacks comparative analyses of recent litigation in EU states that
respond differently to the same international obligations. The aftermath of the October 2023
escalation in Gaza has not yet been systematically studied in terms of its legal consequences
for arms-exporting states. In particular, the ways in which national legal frameworks and

judicial approaches produce contrasting outcomes remain underexplored.

This thesis fills that gap by conducting a comparative legal analysis of Germany and the
Netherlands by applying a critical legal approach. It highlights how legal structure, rather than
just political will, can weaken accountability and create inconsistencies in the enforcement of

HR and IHL in arms trade contexts.

1.3 Delimitation and Scope

Given the scope and limitations of this thesis, the analysis focuses specifically on Germany and
the Netherlands, with particular attention to arms exports to Israel following the escalation in
October 2023. This is a legal analysis, and while political and social dimensions are
acknowledged where relevant, they are not the primary focus. There are certainly other
perspectives and theoretical frameworks that could have been applied, such as neo-realism,
constructivism, or liberalism, but due to the limited space and the aim to critically examine the

legal structures and mechanisms, these approaches were not pursued.

One challenge was the limited availability of official data from that timeframe. Government
reporting is often delayed, and there is no real-time system for arms export transparency. No

empirical interviews were conducted, and there was insufficient space to provide a

78-94; Chiara Bonaiuti, “Arms Transfers and Human Rights: Assessing the Impact and Enforcement of the EU
Common Position on Arms Exports in a Multilevel Analysis,” Kluwer Law International BV, 2022; Mark Bromley,
“Understanding European Arms Export Controls Material Interests and Competing Norms,” Stockholm Studies
in International Relations, 2022.
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comprehensive historical background of the Israel-Gaza conflict or the broader role of Western

states in arms provisions.

Only the most relevant articles from the ATT and the EUCP are included, as a full discussion
of all legal provisions was beyond the scope of this paper.” The same applies to national
legislation: key domestic laws are identified but not analyzed in detail. Lastly, the legal
discussion of Germany is somewhat more in-depth than that of the Netherlands, as I do not

speak Dutch and had to rely on translated or secondary material.

1.4 Conceptual Framework

While this thesis is primarily a legal analysis, it is informed by critical legal approaches that
interrogate the relationship between law, power, discretion, and supplements its doctrinal and
comparative legal methods. The law itself provides the normative and institutional framework
within which arms exports are regulated, but the thesis also examines how concepts such
as legal discretion and the margin of appreciation shape the implementation and enforcement

of international obligations.

Central to the analysis are the ATT and the EUCP. The ATT, particularly Articles 6 and 7,
outlines core positive obligations regarding export prohibitions and risk assessments.!? States
must assess whether a transfer risks contributing to serious violations of IHL or HR, yet the
implementation of these obligations vary considerably across jurisdictions.!! The EUCP
complements this by establishing eight binding criteria, including those related to HR, conflict,
and regional stability.!> However, a Common Position leaves significant discretion to member

states in how these principles are applied domestically.'?

9 See Appendix | and II; other international sources that impose obligations on states, both generally and
specifically, are the Convention on the Prevention and Punishment of the Crime of Genocide (particularly
Article 3(3) on complicity in genocide), the Geneva Conventions from 1949 (particularly the Common Article 1),
customary law (including Responsibility of States for Internationally Wrongful Acts, Article 16), and different
case law (Bosnia v. Serbia; Gambia v. Myanmar; etc.)

10 Appendix |

12 Appendix I
13 Diederik Cops, Nils Duquet, and Gregory Gourdin, “Scrutinizing Arms Exports in Europe: The Reciprocal
Relationship Between Transparency and Parliamentary Control,” Sicherheit & Frieden 35, no. 2 (2017a): p. 80.
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Relying on doctrinal and comparative legal methods allows an interpretation of how
international norms are operationalized in national legislation and court rulings. The
comparative case analysis not only illuminates the legal regulation of arms exports but also
reveals how legal and political institutions interact, reflecting deeper structural differences
between the German and Dutch approaches to executive discretion, judicial review, and

accountability.

Particular attention is paid to how national constitutional systems mediate the domestic
application of international law. In this context, the thesis engages with the distinction between
monist and dualist legal approaches. In monist systems, international law is automatically part
of the domestic legal order and can be directly applied by national courts, while in dualist
systems, international treaties must be explicitly incorporated through domestic legislation to
have legal effect.!* These structural differences influence how international obligations, such

as those under the ATT and EUCP, are enforced through national legal mechanisms and courts.

Critical legal theory, especially as developed by scholars like Duncan Kennedy, David
Kennedy, and Martti Koskenniemi, challenges the assumption that legal doctrine is neutral or
objective, instead exposing how dominant political ideologies and embedded structures of
power shape law.'> These perspectives emphasize that legal reasoning mask value-laden
decisions and political interests under the guise of technical neutrality. This critique is
especially relevant in contexts of foreign and security policy, particularly arms exports, where
concepts such as legal discretion and the margin of appreciation are central: they enable national
authorities to interpret international norms flexibly while presenting their decisions as legally

grounded.'®

A key conceptual focus of the thesis is the margin of appreciation and policy discretion granted
at different institutional levels. On a vertical level, the thesis explores the extent to which the
EUCP provides member states with discretion in implementing arms export criteria, especially
under indeterminate standards like risk assessment, end-use evaluation, or compliance with
IHL. This analysis helps reveal how national licensing authorities interpret and apply EU norms

in ways that reflect domestic political priorities and institutional cultures.

14 Jordan J. Paust: "Basic Forms of International Law and Monist, Dualist and Realist Perspectives,” n.d., pp.
245-248.

15 David Kennedy, “The Last Treatise: Project and Person.,” German Law Journal 7, no. 12 (2006).

16 Smith, Rhona & McConnell, Lee: “Research Methods in Human Rights" (2018), pp. 64—66.



On a horizontal level, the thesis examines the leeway that executive branches enjoy in foreign
and security policy, particularly in light of judicial self-restraint.!” Courts, as in Germany and
the Netherlands, have been hesitant to intervene in what are framed as high-level political
decisions, thereby deferring to the executive and reinforcing the political nature of arms export
control.!® This raises important questions about accountability gaps, the enforceability of legal

norms, and the structural limits of judicial review in such policy areas.

Together, these theoretical and conceptual tools help situate the legal analysis within a broader
critique of how power, discretion, and normative ambiguity shape the governance of arms

transfers and how law functions both as a constraint and as an instrument of state power.

1.5 Methodology

This thesis employs an integrated methodological framework, combining doctrinal legal
research, a human-rights-based approach, and comparative case analysis to examine the legal

accountability of states, specifically Germany and the Netherlands.

The doctrinal legal research method aims to (1) identify and interpret authoritative legal sources
to determine the applicable law, (2) apply legal reasoning techniques, such as deductive,
analogical, and inductive reasoning, to assess how legal principles operate in practice, and (3)
critically evaluate the coherence and consistency of the law, often to reform or normative
clarification. This method emphasizes the internal logic of legal doctrine and mirrors the

reasoning practices of the legal profession.!

The human-rights-based approach evaluates how international obligations are implemented
nationally and emphasize access to justice. This is particularly relevant where constitutional
rights are not directly enforceable or where civil society actors lack standing to challenge state
action. A lack of legal standing (locus standi) is the consequence and the grounds on which
courts dismiss cases.?’ Public interest litigation is a legal mechanism that attempts to address
this gap by enabling legal actions that promote collective rights or seek remedies for public

grievances, especially where individual standing is otherwise denied. As a strategic tool, public

17 Goldmeier, Harold, Ed.D., “Judicial Restraint | EBSCO,” (2025).
18 John P. Roche, “Judicial Self-Restraint,” The American Political Science Review 49, no. 3 (1955): pp. 767f.

20 | ee McConnell, Rhona Smith, (2018), p. 19.



interest litigation aims to enhance access to justice for underrepresented or disadvantaged
groups and contributes to enforcing constitutional or legal standards in matters of public
concern. However, its effectiveness is deeply shaped by the national legal context, particularly

the scope of standing and the judiciary's openness to broader interpretations of public interest.?!

The case comparison will help to understand the differences in the German and Dutch
legislation. It is limited by the language and translation used to implement different documents
from their original language into national languages, since some words or contexts translate
differently into other languages.??> The IRAC (Issue, Rule, Application/Analysis, Conclusion)

will help to examine the cases and structure them accordingly.?

In the thesis, these methods were applied in an integrated manner to analyse how Germany and
the Netherlands implement their international legal obligations regarding arms exports to Israel.
The doctrinal method provided the foundation for identifying relevant international treaties
(especially the ATT and the EUCP) and assessing how these are interpreted and applied in
national law and practice. By analysing licensing decisions, court judgments, and policy
documents, the method enabled a structured and critical evaluation of legal reasoning and
consistency. The human-rights-based approach was used to assess the accessibility of legal
remedies for civil society actors, such as NGOs, who seek to enforce international legal
standards through litigation. It also illuminated the practical limitations of constitutional and
HR protections when rights are not directly enforceable. The comparative approach allowed for
a systematic analysis of procedural and substantive differences between the two countries,
including the impact of monist versus dualist traditions. Together, these methods enabled a
multi-dimensional analysis that goes beyond black-letter law, addressing both the formal

obligations of states and the structural barriers to legal accountability in arms export control.

The analysis draws on both quantitative and qualitative data, primarily sourced from well-
established institutions such as SIPRI, official national reports, and reliable media outlets. Since
the data were not collected firsthand, discrepancies in numbers across sources may exist. Due
to time constraints, I was not able to conduct a detailed cross-comparison of all available data.

As such, SIPRI serves as the main point of reference for statistical data.

21 Karim, “Role of NGOs in Developing Public Interest Litigation,” (2019), pp. 145f.
22 Lee McConnell, Rhona Smith,” (2018), p. 128.
23 “Oragnizing a Legal Discussion,” Columbia Law School, n.d.



2 The Case of Germany

2.1. Introduction

2.1.1 Trends on German Arms Exports and Strategic Relations with Israel

Germany ranks among the five top global arms exporters, with a significant share of exports
going to NATO and EU partners, as well as to countries involved in conflict or HR violations.*
Over the past 10 years, the volume of German arms exports has steadily increased, supported
by a strong defence industry and state-backed licensing policies.?> Over the years, Israel has
consistently been one of the main recipients of German arms exports, benefiting from both
commercial sales and subsidized or gifted equipment, including submarines, missiles, and
surveillance technology, often justified through historical responsibility and strategic

partnership.2°

2.1.2 Recent Court Rulings on Arms Exports to Israel

In March 2024, Nicaragua filed a case at the International Court of Justice (ICJ) against
Germany, in accusation of breaching international obligations by supplying military equipment
to Israel during the Gaza conflict and suspending funding to the United Nations Relief and
Works Agency for Palestine refugees in the Near East (UNRWA). Nicaragua requested urgent
provisional measures, including the suspension of German military exports to Israel and the
resumption of UNRWA support. Germany argued that it complies with international law,
maintains strict export controls, and has reduced military exports since late 2023. It denied that
its actions contributed to violations of IHL or the Genocide Convention. On 30 April 2024, the
ICJ rejected Nicaragua’s request for provisional measures, finding that the circumstances did
not justify urgent action. However, the Court reminded Germany and all states of their
obligations to ensure arms transfers do not contribute to violations of international law. The

main proceedings on the merits of the case continue.?’

In 2024, the European Center for Constitutional and HR (ECCHR) and Palestinian partners
supported Gaza-based applicants in filing three requests before the Berlin Administrative Court

challenging German arms exports to Israel. The first request (April 2024) aimed to revoke a

(2024).



license for anti-tank weapons but was submitted too late, as the license had already been granted
and the weapons shipped. It continued as a declaratory action. The second request (May 2024)
challenged potential future exports but was dismissed because no pending export procedures
existed. The third request (June 2024) sought timely information on future war weapons
licenses to allow legal challenges, but the court rejected it on security and executive privilege

grounds. An appeal was also dismissed.?8

In parallel, two cases were filed in Frankfurt regarding exports of other military equipment (not
classified as war weapons). The first case challenged licenses issued since January 2024 but
was dismissed for lack of legal standing under the Foreign Trade and Payments Act (AWG).
The second case (October 2024) targeted specific licenses for tank transmissions from Renk,
citing evidence of Israel’s violations of international law and the International Criminal Court
warrants. This claim was also dismissed, and an appeal against this decision is currently

pending.?’

In October 2024, HR lawyers filed an appeal at the Berlin Administrative Court to block the
shipment of explosives aboard the MV Kathrin. The appeal, submitted by the European Legal
Support Center on behalf of three Palestinians from Gaza, argued the explosives, allegedly
destined for Israeli Military Industries, could contribute to war crimes in Gaza. The German
Economy Ministry stated the shipment was not subject to German export law, as it did not

originate from German territory.*°

2.2. Legal Framework Governing Arms Exports in Germany
2.2.1 National Law

Germany adopts a mixed approach that combines monist and dualist elements. Customary
international law is directly incorporated into the domestic legal order through Article 25 of the
Constitution, granting it precedence over ordinary legislation and enabling courts to apply it
directly. However, the treatment of treaty law is more complex. Under Article 59(2) of the
Constitution, international treaties require parliamentary consent through domestic legislation

to have legal effect, an indicator of dualism. There is scholarly debate on whether this

28 “Case Report ECCHR 2025.”

29 “Case Report ECCHR 2025.”

30 Riham Alkousaa, “German Lawyers Ask Court to Block Ship Allegedly Carrying Explosives to Israeli Company,”
Reuters, (2024).



incorporation transforms treaty norms into federal law (transformation theory) or simply gives

them domestic effect while preserving their international character (execution theory).?!

Different laws and provisions regulate the German legal framework around arms exports. At
its core is Art. 26(2) of the Constitution, which states that weapons designed for warfare may
be manufactured, transported, or marketed only with the permission of the Federal
Government.*? Furthermore, Art. 73(1) of the Constitution grants exclusive legislative power

with respect to foreign affairs and defence to the federation.?

The German legal framework distinguishes between different types of military equipment: war
weapons and other military equipment. Depending on the category, different provisions apply,
but all licenses for military equipment exports must comply with the Foreign Trade and
Payments Act (AWG) and its corresponding ordinance (AWYV). Exports of war weapons are
additionally subject to another layer of oversight under the War Weapons Control Act
(KrWaffKontrG), serving as an implementing law to Art. 26(2) of the Constitution.?*
Particularly important is § 6 (3) Nr. 2, which names the condition of denial of a license in case

of risk of violation of obligations by the German government regarding THL.*

The administrative decision-making process for German arms exports is described in the
political guidelines (“Politische Grundséitze der Bundesregierung fiir den Export von
Kriegswaffen und sonstigen Riistungsgiitern).® It sets the criteria for decision-making,
especially for exports to countries involved in armed conflict or with HR concerns. It includes
the EUCP, the ATT, and case-by-case assessments. For the export of other military equipment
that requires authorization under the AWG, licenses will only be granted insofar as the interests
protected under the provisions of foreign trade law, namely, security, the peaceful coexistence
of nations, or foreign relations, are not endangered. In such cases, these protective interests take

precedence over the economic interest within the meaning of § 8(1) AWG.?’

31 M. Shah Alam, “Enforcement of International Human Rights Law by Domestic Courts: A Theoretical and
Practical Study,” Netherlands International Law Review 53, no. 03 (2006): pp. 431-433.

32 “GG - Grundgesetz Fiir Die Bundesrepublik Deutschland,”.

33 “GG - Grundgesetz Fiir Die Bundesrepublik Deutschland.”

34 Diederik Cops, Nils Duquet, and Gregory Gourdin, Towards Europeanised Arms Export Controls? Comparing
Control Systems in EU Member States (Brussels: Flemish Peace Institute, 2017b), p. 90.; “Case Report ECCHR
2025.”

35 Bundesamt fiir Justiz, “Kriegswaffenkontrollgesetz,” § 6 Versagung der Genehmigung §.

36 “politische Grundsatze Fiir Den Export von Kriegswaffen Und Sonstigen Riistungsgiitern”.

37 Bundesamt fiir Justiz, “AuRenwirtschaftsgesetz,” § 8 Erteilung von Genehmigungen §.
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Finally, the Federal Ministry of Economic Affairs and Climate Action (BMWK) publishes
annual arms export reports, based on licensing data processed by the Federal Office for
Economic Affairs and Export Control (BAFA), which is responsible for implementing export
controls. In this context, courts and BAFA must ensure that restrictions on exports are based
on concrete danger rather than abstract risk alone; otherwise, they risk disproportionate
interference with economic freedoms. Courts are expected to establish the facts adequately to

allow a plausibility check, as theoretical risk alone is insufficient to justify intervention.*8

In especially sensitive cases, such as exports to non-EU/NATO countries or conflict zones, the
Federal Security Council decides upon licenses. It is composed of the chancellor and some

ministers (e.g., foreign affairs, defence, economy).>

2.2.2 EU Common Position

Germany implements the eight criteria of the EUCP primarily through its Political Principles
for the Export of War Weapons and other military equipment, which serves as the main policy
framework for licensing decisions. These principles are not binding legislation but are treated
as authoritative policy guidelines with indirect legal effect. They incorporate the Common
Criteria, and their application is guided by the User’s Guide on the EUCP, which provides

interpretative assistance for national authorities like BAFA.*

This means that German authorities are required to take the CP criteria into account when
making licensing decisions. In theory, this includes carrying out a concrete risk assessment
under Criterion 2, which deals with potential HR violations and internal repression. The EU’s
User’s Guide also provides detailed instructions for assessing risks related to the recipient

country, the end-user, and potential misuse of the exported equipment.*!

In practice, however, German courts give wide discretion to the executive, particularly to the
export authority (BAFA) and the Federal Government. While some courts used to require a
fact-based plausibility check of export decisions, more recent rulings have allowed authorities
to make broad assessments that courts will only review for obvious factual mistakes. As a result,

the EUCP plays a limited role in practice. Authorities tend to base decisions on abstract or

38 Harald Hohmann, “Freedom of Exporting in Germany — At the Discretion of Courts and Export Agency BAFA?
Some Recent Developments,” Zeitschrift Fiir Europarechtliche Studien 21, no. 4 (2018): pp. 467f.

39 Cops, Duquet, and Gourdin, 2017b, p. 78.

40 Cops, Duquet, and Gourdin, 2017b, p. 127.

41 Hohmann (2018), p. 459.
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general risks rather than clearly demonstrated threats. Legal scholars have criticized this
approach, arguing that it does not meet the constitutional standards required under Article 12
of the Constitution, which protects the right to conduct a business, including export activities,

but also requires that restrictions be based on clear legal grounds.*?

While Germany formally applies all eight Common Criteria, it also differentiates
geographically; exports to EU, NATO, and NATO-equivalent countries are often subject to a
principle of presumptive approval, whereas exports to other countries require heightened
scrutiny. This creates an internal hierarchy in implementation, which can undermine the

universal application of the Common Criteria.**

2.2.3 International Law Obligations

Most ATT state parties base their arms transfer decisions on their domestic laws and
regulations, in line with dualist legal systems where treaties need to be incorporated into
national law. Generally, most European states considered their existing frameworks, especially
the EUCP, as already consistent with the ATT and therefore made only limited legislative
adjustments upon ratification. Prohibitions under Article 6 are wusually addressed
through national sanctions laws and broader export control rules, although explicit restatements
of ATT prohibitions are rare. Practical enforcement of ATT criteria remains difficult to assess

without access to internal decision-making processes.**

In addition to the prohibitions under Article 6, Article 7 of the ATT obliges states to assess
whether an arms transfer would contribute to serious violations of HR or IHL. Germany
addresses these obligations primarily through the case-by-case assessments under the AWG
and the political guidelines, implemented via BAFA’s licensing procedures and guided by the
EUCP.#

The German Constitution, shaped by the historical trauma of the Nazi era, embeds pacifism,
HR, and international peace as core constitutional principles. Article 1(2) emphasizes HR as

the foundation of peace and justice, and Article 26(1) criminalizes acts preparing for aggressive

42 Hohmann (2018), pp. 459, 465.

43 Mark Bromley, “Understanding European Arms Export Controls,” Stockholm Studies in International
Relations, (2022), pp. 52f.

44 Tobias Vestner, Prohibitions and Export Assessment: Tracking Implementation of the Arms Trade Treaty,
Geneva Papers Research Series 23/19 (Geneva: Geneva Centre for Security Policy, 2019), pp. 7f.
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war. Although constitutional amendments after 1954 allowed for Germany’s rearmament and
NATO membership, the use of military force remains tightly constrained: the armed forces can
only be deployed according to strict constitutional conditions, primarily for defence or fulfilling

international obligations, and always with parliamentary approval.

The Federal Constitutional Court has reinforced these constraints through key rulings,*
emphasizing that parliament must approve any military deployments, even under NATO or UN
mandates. These judicial controls make Germany’s military deeply tied to democratic oversight
and legal accountability, ensuring that any use of force respects IHL, HR obligations, and

constitutional principles.

The Constitution thus stands as a rare example of constitutional law successfully constraining
militarism, embedding respect for human dignity and international law at the heart of German

security and foreign policy.*’

2.3. Application to Exports to Israel

2.3.1 Overview of Arms Transfers during the Gaza Conflict

In 2023, Germany approved four war weapons export licenses to Israel worth €20.12 million,
alongside individual licenses for small arms ammunition (€1.2 million) and light weapons,
including anti-tank systems.* Israel also appeared in five collective licenses covering military
aircraft, software, and technology.*® With total license values reaching approximately €326.5
million, Israel ranked 7th among Germany’s arms export destinations that year.’® Early 2025
figures suggest continued licensing worth over €161 million, including €28 million in the first

quarter alone.>!

46 AWACS | and AWACS Il decisions Miller, “Germany’s Basic Law and the Use of Force,” Indiana Journal of
Global Legal Studies 17, no. 2 (2010): pp. 109-205.

47 Miller (2010), pp. 109-205.

48 “Bericht der Bundesregierung iiber ihre Exportpolitik fiir konventionelle Riistungsgiiter im Jahre 2023,”
Bundesministerium fiir Wirtschaft und Klimaschutz, (2023), p. 32.

49 “Bericht der Bundesregierung iiber ihre Exportpolitik fiir konventionelle Riistungsgiiter im Jahre 2023,” p.
114.

50 “Bericht der Bundesregierung iiber ihre Exportpolitik fiir konventionelle Riistungsgiiter im Jahre 2023,” p.
102.

51 BMWK-Bundesministerium fiir Wirtschaft und Klimaschutz, “Vorliufige Riistungsexportzahlen fiir das Jahr
2024 verdffentlicht und Riistungsexportbericht fir das Jahr 2023 verabschiedet,” (2024). BMWK-
Bundesministerium fiir Wirtschaft und Klimaschutz, “Ristungsexportpolitik der Bundesregierung im 1. Quartal
2025,”.
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Despite the escalating humanitarian crisis in Gaza, Germany maintained its military
cooperation with Israel,>? rooted in a longstanding relationship shaped by Holocaust memory,
strategic alignment, and decades of political and military partnership.>* Chancellor Olaf Scholz
repeatedly emphasized Germany’s unconditional support for Israel, framed as a matter of

historical responsibility, without attaching conditions regarding IHL compliance.>*

Germany also intensified its humanitarian aid to Gaza, delivering assistance by air and sea and
tightening oversight amid the UNRWA funding controversy. The government insisted that no
aid reach Hamas and framed its approach as balancing solidarity with Israel and concern for

civilian suffering.>

This dual-track strategy, unwavering military and political support paired with humanitarian

engagement, reflects legal ambiguity in Germany’s arms transfer policy during active conflict.

2.3.2 Court Cases

Germany has long been a key arms supplier to Israel. In response to the Gaza conflict, the
ECCHR, in cooperation with Palestinian partner organizations (the Palestinian Center for
Human Rights, Al Mezan and Al Haq), initiated legal efforts to stop German arms exports to
Israel, arguing that continued exports risk facilitating war crimes and violation of international

and EU law, including the ATT, Geneva Conventions, and Genocide Convention.>®

Domestically, legal responsibility is divided: the Berlin Administrative Court handles war
weapons (e.g., anti-tank weapons, bombs), overseen by the BMWK, while the Frankfurt
Administrative Court handles other military equipment licensed by BAFA.>’

Admissibility: In April 2024, five individuals from Gaza, supported by ECCHR, filed for
provisional measures before the Berlin Administrative Court to revoke a license granted in
October 2023 for the export of 3,000 anti-tank weapons, which had already been delivered in

November. The court acknowledged the applicants’ legal standing. A previous case from 2014

52 “Germany Stands Firmly alongside Israel | Federal Government,” Website of the Federal Government |
Bundesregierung,.

53 Felix Berenskdtter and Mor Mitrani, “Is It Friendship? An Analysis of Contemporary German—Israeli
Relations,” International Studies Quarterly 66, no. 1 (2022): p. 3.

54 “Scholz kiindigt weitere Waffenexporte nach Israel an,” tagesschau.de, 2024; “Government statement by the
Federal Chancellor, October 2023 | Federal Government,” Die Bundesregierung informiert | Startseite, (2023).
55 “Deutschland steht an der Seite Israels | Bundesregierung,” Die Bundesregierung informiert | Startseite,
2025.

56 “ECCHR Case Report 2025.”

57 “No German Arms to Israel ECCHR,”, (2025).
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shows that foreign plaintiffs in Germany may take legal action for impending violations of
international law (they are entitled to file a suit). However, the application was deemed
inadmissible due to its late filing, as the weapons had already been shipped. The court converted

the matter into a declaratory action, which remains pending.>®

Facts of the case: In the proceedings, the applicants from Gaza argued that arms exports to
Israel posed a direct threat to their right to life and infringed on other fundamental rights like
the right to access information and seek effective remedy. They highlight the lack of
transparency and accountability in Germany’s arms export policies and the failure of German
authorities to conduct thorough HR risk assessments before approving arms exports to conflict

zones.>’

Applicable Law and Legal grounds: The legal arguments invoked international treaties (ATT,
Geneva Convention, Genocide Convention), the EUCP on arms exports, and national law,
particularly the KrWaffKontrG and the AWG. In subsequent applications filed in May and June
2024, the plaintiffs requested provisional measures to halt potential future shipments and sought
notification about any new export licenses. The Berlin Administrative Court rejected these
requests, reasoning that legal protection requires a foreseeable and concrete measure, which
was lacking in this case. The court stressed that arms export licensing falls within the discretion
of the executive, particularly in the domains of national security and foreign affairs, and that
there is no legal entitlement to advance information on pending licenses. It emphasized the
principle of judicial self-restraint and declined to expand procedural rights without a specific

legislative mandate.®°

Reasoning: The court upheld the principle that arms export decisions fall within the executive's
discretion, particularly in matters of national security and foreign policy. It ruled that applicants
have no enforceable right to preemptive notification, emphasizing that legal remedies require
concrete and imminent threats. In its reasoning, the court referred to the Bundestag resolution
affirming the German government's support for Israel, including arms exports, provided they
are deemed compatible with HR and international law. The court emphasized the principle of
judicial self-restraint and declined to expand procedural rights without a specific legislative
mandate. The plaintiffs appealed the ruling, and proceedings are ongoing. The court’s judgment

reinforced that while laws such as the KrWaffKontrG, especially section 6(3) No. 2, the ATT,

58 “No German Arms to Israel ECCHR.”, (2025).
59 “ECCHR Case Report 2025.”
60 “No German Arms to Israel ECCHR.” (2025), “Case Berlin,” (2024).
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the Geneva Conventions (Common Position 1), and the Genocide Convention (Art. 1) form
part of Germany’s international obligations, their invocation alone does not suffice to establish

a legal entitlement to provisional relief.5!

Judgement: The court dismissed the applications, finding them inadmissible due to the absence
of concrete and imminent risk and a lack of enforceable right to information. Appeals against

these decisions are pending.®?

In parallel, two applications were brought before the Frankfurt Administrative Court in 2024
concerning export licenses for other military equipment, such as tank parts, ammunition, and
technology. The court ruled both applications inadmissible under §42(2) VwGO, stating that
foreign nationals abroad lack standing to challenge administrative decisions under the AWG.
The court held that these applicants did not possess individual protective rights and that

instruments like the AWG do not grant direct standing.®®

In October 2024, another application was filed targeting two specific export licenses for tank
transmissions manufactured by the German arms company Renk, information about which had
been accidentally disclosed by the media. Again, the Frankfurt court dismissed the request in
December 2024 due to a lack of legal standing but acknowledged the humanitarian situation in
Gaza. It reiterated that judicial review is only available where applicants can demonstrate an

imminent and specific threat, which was not met in this case.%*

3 The Case of the Netherlands

3.1. Introduction

3.1.1 Trends in Dutch Arms Exports and International Defence
Cooperation

Over the past decade, the Netherlands has established itself as a significant medium-sized arms
exporter, regularly appearing among the top 15 global suppliers of major weapons systems.®
Dutch arms exports are primarily directed toward NATO and EU allies, but also include

deliveries to countries engaged in armed conflict or accused of HR violations, raising questions

61 “No German Arms to Israel ECCHR.” (2025)

62 “ECCHR Case Report 2025.”

63 Frankfurt Case 2, No. 5 L 2333/24.F (VG Frankfurt 5. Kammer November 9, 2024).
64 Frankfurt Case 1, No. 5 L 3799/24.F (VG Frankfurt 5. Kammer December 16, 2024).
5 M George et al., “Trends in International Arms Transfers, 2024,” SIPRI, (2025), p. 2.
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about compliance with international and EU export control regimes.%® The Netherlands adheres
to the EUCP and national arms export legislation, yet enforcement practices and licensing

decisions have at times revealed inconsistencies between legal commitments and actual policy.

The Dutch defence industry benefits from a highly integrated logistics and maintenance
infrastructure, as well as strategic partnerships with larger arms producers, particularly in the
United States. One notable example is its participation in the F-35 fighter jet program, through
which the Netherlands not only procures the aircraft but also contributes to its production and
maintenance. This cooperation enhances its role in joint NATO operations and strengthens its
defence-industrial base, while also raising concerns about accountability in joint export and

deployment decisions.®’

3.1.2 Recent Court Rulings regarding Arms Exports to Israel

In December 2023, three Dutch NGOs initiated proceedings at the District Court of the Hague
against arms exports to Israel without success. The Court ruled that the state was under no
obligation to stop the export of F-35 jet parts to Israel, which was overturned only a few weeks
later by the Appeal Court. In February 2024, the Hague Court of Appeal ordered the Dutch
government to halt all exports of the Lockheed Martin F-35 Lightning II to Israel, citing the
risk of serious violations of IHL. The government has announced that it will challenge the
Appeal Court’s decision at the Dutch Supreme Court, which is still pending, but until the

decision is made, all exports remain on hold.®®

In December 2024, the Hague District Court rejected a bid by 10 pro-Palestinian NGOs (Al-
Hagq et al.) to stop the Netherlands from exporting weapons to Israel and trading with Israeli
settlements in the occupied Palestinian territories. Additionally, the claimants requested a ban
on Dutch trade or investments in companies that are active in Israeli settlements in the occupied
Palestinian territories. According to the Court, the state retains policy discretion and some

leeway where the Court should not step in. Hence, the Court rejected all claims.®’

57 Ministerie van Defensie, “F-35 Arrival to the Netherlands,” onderwerp (Ministerie van Defensie, 2016).

%8 Frank Kuhn Hoffberger-Pippan Elisabeth, “Court Orders Dutch Government to halt the Export of F-35 Parts to
Israel: Implications for the War in Gaza and Beyond,” PRIF BLOG (blog), (2024).

89 “Dutch Court Rejects Bid to Stop Arms Exports to Israel,” Reuters, 2024.; Marten Zwanenburg & Trittenbach
Johanna, “Dutch District Court Judgment on Military Support to and Trade with Israel,” Lieber Institute West
Point (blog), (2024).
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3.2. Legal Framework Governing Arms Exports in the
Netherlands

3.2.1 National Law

The Dutch constitutional order is rooted in a monist tradition. Under the Constitution of 1953,
treaties not only take precedence over ordinary legislation, but, according to some
interpretations, even over the Constitution itself. This strong hierarchical status of international
law is reflected in Articles 93 and 94 of the Dutch Constitution, which allow self-executing
treaty provisions to be applied directly by domestic courts.”® This legal foundation contributes
to the seamless incorporation of international arms control obligations into the Dutch regulatory

system.”!

The Netherlands regulates arms exports through a combination of national laws that
complement EU and international frameworks. Most important is the Strategic Goods Decree
(Besluit strategische goederen), which provides additional national rules for the trade in both
dual-use and military goods. It supplements the EU Dual-Use Regulation, particularly in areas
such as ad hoc licensing requirements, allowing the Dutch government to impose export
controls beyond the EU baseline when necessary.”> Additionally, the Strategic Services Act
(Wet strategische diensten) governs not only the export and transshipment of strategic goods
but also technical assistance and brokering services related to such goods. Under this Act, Dutch
entities are prohibited from offering technical services to countries under EU arms embargoes,
reinforcing compliance with international sanctions. The Strategic Service Implementing
Regulations (Uitvoeringsregeling strategische diensten) operationalize the Strategic Services
Act by, for example, listing countries for which additional scrutiny is required when Dutch
entities are involved in brokering arms deals or providing related services. Furthermore, the
General Customs Act (Algemene douanewet) establishes general customs rules for the transport
of goods across Dutch borders, ensuring that strategic goods do not bypass export control

through customs loopholes.”

70 “The Constitution of the Kingdom of the Netherlands.”

72 “Export Control: User Guide on Strategic Goods and Services for the Netherlands, Minstry of Foreign Affairs
(2013),” n.d., pp. 29-37.

73 Ministerie van Algemene Zaken, “Legislation, Treaties and International Agreements on the Export of
Strategic Goods - Export Controls on Strategic Goods and Services,” onderwerp (Ministerie van Algemene
Zaken, 2015).
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Strategic goods are items that are considered of high military or security importance and are
therefore subject to export restrictions or controls. They include both military goods
(specifically designed for military use) and dual-use goods (primarily intended for civilian
purposes but also usable for military applications or in the production of weapons of mass
destruction). The Netherlands defines these goods in line with international agreements,
particularly the Wassenaar Arrangement, which provides a common munitions list and a list of
conventional dual-use items. These lists are also reflected in the EU Common Military List

(EUCML) and the EU Dual-Use Regulation.”

Licensing authority lies with the Minister for Foreign Trade and Development Cooperation,
supported by the Central Import and Export Office (CDIU). For exports to NATO and EU
countries, licenses are issued following guidance from the Ministry of Foreign Affairs. For
other destinations, the Ministry itself conducts the assessment based on the eight criteria of the
EUCP. These include risks related to HR violations, conflict escalation, or breaches of

international obligations.”

Three types of licenses are available: individual, global and general. These vary in scope and
duration, with dual-use licenses valid for up to three years. The use of general licenses requires
registration and compliance with detailed conditions, including proper labelling and reference
to EUCML categories.”® Exemptions apply in limited cases, such as exports to Belgium,
Luxembourg, or goods used by Dutch armed forces. However, the Ministry of Foreign Affairs
retains the right to require a license in such cases based on considerations of international law,

international agreements, or national security.’’

Finally, the Dutch government publishes annual arms export reports, providing transparency

on licensing decisions and export destinations, in line with EU reporting obligations.

3.2.2 EU Common Position

In addition, the EUCP on arms export controls, which was adopted in 2008, defines the

minimum standards for national arms export control systems across the EU. It includes eight

74 “Export Control: User Guide on Strategic Goods and Services for the Netherlands, Minstry of Foreign Affairs
(2013),” p. 11.

75 “Dutch-Export-Control-Policy-on-Strategic-Goods-in-2023,” pp. 9f..

76 “Export Control: User Guide on Strategic Goods and Services for the Netherlands, Minstry of Foreign Affairs
(2013),” pp. 29-37.

77 “Export Control: User Guide on Strategic Goods and Services for the Netherlands, Minstry of Foreign Affairs
(2013),” p. 19.
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criteria that all member states must use when assessing arms export applications. These criteria
address issues such as respect for HR, IHL, and regional stability, forming the ethical and legal

foundation for EU arms export policy.”®

The Netherlands implements the eight criteria of the EUCP through administrative and policy
practice. While the Common Criteria are not codified into Dutch law, they are explicitly
referenced in policy documents and guide licensing decisions made by the Ministry of Foreign
Affairs and the Minister for Foreign Trade and Development Cooperation. The licensing
authorities use the User’s Guide to the Common Position as an interpretative tool for applying

the criteria.”®

The Dutch approach to the Common Criteria is characterised by a case-by-case assessment
model. While all criteria must be considered, only Criteria 1 to 4 contain explicit grounds for
denial, whereas Criteria 5 to 8 are treated as considerations. As in Germany, the Netherlands
applies a geographical differentiation: export applications to NATO and EU partners are
typically subject to fewer restrictions, while applications concerning countries outside these

alliances undergo stricter scrutiny.®°

Beyond these core obligations, EU member states also engage in information sharing to
improve transparency and coherence. This includes a duty to notify other member states of any
denied license applications and consult bilaterally if a member state considers approving a

license that is essentially identical to one previously denied by another state.®!

3.2.3 International Law Obligations

Like most EU member states, the Netherlands considers its national export control system,
particularly the implementation of the EUCP, to be largely compliant with the ATT.
Prohibitions under Article 6 (e.g. in relation to embargoes, genocide, or war crimes) are

addressed through EU and national sanctions law. While the ATT’s criteria are not codified in

78 7aken, “Legislation, Treaties and International Agreements on the Export of Strategic Goods - Export Controls
on Strategic Goods and Services.”

7% Cops, Duquet, and Gourdin, 2017b, p. 127.

80 Cops, Duquet, and Gourdin, 2017b, p. 130.

81 Ministerie van Algemene Zaken, “Control Policy for Strategic Goods and Services - Export Controls on
Strategic Goods and Services,” onderwerp (Ministerie van Algemene Zaken, 2014).
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a single law, they are applied through operational instruments such as the User Guide on

Strategic Goods.?

The Netherlands also participates in several multilateral export control regimes that influence
the structure and scope of its national control list. It is a member of the Wassenaar Arrangement
(WA), which facilitates information exchange on military dual-use exports to enhance global
and regional stability. While geopolitical tensions, particularly following Russia’s invasion of
Ukraine, have stalled consensus on emerging technologies, the WA still forms the basis for the

EUCML and Dual-Use regulation updates.®*

3.3. Application to Exports to Israel

3.3.1 Overview of Arms Transfers during the Gaza Conflict

In 2023, the Netherlands authorized €29.7 million in military exports to Israel under general
licenses (NL009) related to the F-35 fighter jet program, primarily covering aircraft and
associated components (ML10). An additional €5.72 million covered items like electronic
equipment and directed energy systems (ML11, ML17, ML19), reflecting reflect the

Netherlands’ role in the F-35 production chain and international defence cooperation.®*

The same year, the Dutch government denied a license for 1,440 shock absorbers for an Israeli
artillery system, citing EUCP Ceriteria 2 and 4 on HR and regional stability, demonstrating its

commitment to preventing exports that risk IHL violations.3>

While affirming Israel’s right to self-defence, the Netherlands emphasized proportionality and
international law, condemned Hamas attacks, opposed settlement expansion, and contributed

€3 million to the ICC’s ongoing investigation into potential violations in Gaza.%¢

While maintaining its role in the F-35 program, the government has faced mounting public and
legal pressure to halt arms transfers to Israel. Over 200 organizations, including Amnesty
International, Oxfam Novib, and PAX, have called for an embargo on F-35 components. In

response, the government has defended its arms export policy as legally rigorous, emphasizing

82 7aken.; “Dutch Export Policy on Strategic Goods in 2020,” pp. 36ff.
8 “Dutch Export Policy on Strategic Goods in 2020,” p. 41.
84 “Dutch-Export-Control-Policy-on-Strategic-Goods-in-2023,” pp. 7, 60f.
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that all licenses are assessed individually based on EU and national criteria, including HR
considerations. It continues to provide humanitarian and development aid to Palestinian

civilians, and advocates for full and unimpeded humanitarian access to Gaza.?’

This stance reflects a legalistic export control model, balancing political alignment with a strong

emphasis on accountability, HR and multilateralism.

3.3.2 Court Cases

The Netherlands has long participated in the F-35 fighter jet program, hosting a logistical hub
in Woensdrecht. In November 2023, the NGOs PAX, Oxfam Novib, and the Rights Forum filed
a lawsuit before the District Court in The Hague, seeking to halt the export of F-35 components

to Israel.®®

Admissibility: The Preliminary Relief Court initially found the NGOs admissible under Article
3:305a of the Dutch Civil Code, noting also a direct interest due to their employees in Gaza.
The court accepted that NGOs may invoke HR concerns under Dutch law and affirmed standing

again in the February 2024 judgment (paras. 5.2 and 5.3).%

Facts of the Case: The lawsuit challenged General License NL009, adopted in 2016 by the
Minister of Foreign Affairs, which allows unrestricted export of F-35 components to Israel

without individual assessments. The plaintiffs argued that, in light of Israel’s actions in Gaza,

continued use of NL009 violates IHL and the EUCP.?°

Applicable Law and Legal Grounds: The plaintiffs relied on Article 7(1) and 7(7) of the ATT,
Article 2(2)(c) of the EUCP, and Common Article 1 of the Geneva Conventions. However,
after GLO09 was adopted in 2016, the state was not required to reassess compliance with the
EUCP or Article 7(1) of the ATT, which only requires pre-export risk assessments. While
Article 7(7) ATT encourages reassessment in light of new information, it does not make it
mandatory (paras. 4.10-4.12). The Hague Court of Appeal later emphasized that the state had a

duty to reassess the license in light of credible new risks of serious IHL violations, otherwise it

87 Abdul Geneva, “Campaigners Urge F-35 Fighter Jet Producing Nations to Stop Supplying Israel | Arms Trade,”
The Guardian, (2025)., “Court: Netherlands Must Stop Exporting F-35 Parts to Israel,” The Rights Forum (blog),
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would go against the core purpose of the EUCP (para. 5.25). Hence, the minister’s failure to do

so breached these obligations.”!

Reasoning: The District Court initially deferred to ministerial discretion in foreign policy,
finding no obligation for reassessment absent direct evidence. However, the Court of Appeal
reversed this, concluding that evidence of repeated IHL violations and F-35 involvement
warranted suspension of NL009. It stressed that the licensing discretion must remain within the
legal boundaries of the ATT and EUCP, and that reliance on a U.S. agreement could not

override these international obligations (para. 5.47).%2

Judgment: In February 2024, the Court of Appeal ordered the Dutch government to halt all
direct exports and transfers of F-35 parts to Israel within seven days (para. 5.47).°® The Court
found the state’s actions unlawful and emphasized that humanitarian law obligations must
prevail. The state appealed the judgment to the Supreme Court in April 2024, and proceedings

are ongoing.”*

In May 2024, Oxfam and partners filed a follow-up case, arguing that the Netherlands continued
to support indirect transfers via the U.S. The Court, however, ruled in July 2024 that the
February judgment did not apply to exports routed through third countries (Art. 353, Art. 230
Dutch Code of Civil Procedures). The ruling reaffirmed that only direct exports to Israel must
cease, and did not prohibit broader participation in the F-35 program. The question of a penalty

for non-compliance remains pending before the court.”

As of September 2024, both parties had submitted their arguments, and the Dutch Supreme

Court is expected to hear the cassation appeal, leaving the final decision unresolved.”®
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4 Comparative Case Analysis: Germany and the
Netherlands

4.1. Introduction

Germany and the Netherlands are compared due to recent court cases on arms exports to Israel,
which resulted in contrasting outcomes despite their shared legal commitments. Both countries
have ratified key international instruments, including the ATT, the Geneva Conventions, and
the Genocide Convention, and are bound to uphold these obligations. As EU member states,
they are also governed by the EUCP and related directives, which establish minimum standards
for arms export control while allowing national discretion in implementation.”” Coordination
takes place at the EU level through the Working Party on Non-Proliferation and Arms Exports

and its COARM subgroup, which oversee reporting and compliance across member states.”®

4.2. Legal Framework and Decision-Making Processes

4.2.1 National Legal Frameworks

Both Germany and the Netherlands base their arms export controls on a combination of
international obligations, EU frameworks, and national legislation. However, their legal

architectures differ significantly in structure, institutional layering, and regulatory emphasis.

Germany maintains a dual-track system that differentiates between war weapons and other
military equipment, with separate legal regimes: the KrWaffKontrG, the AWG with its
implementing regulation (AWV).”

This distinction adds legal complexity and places a special emphasis on state sovereignty and
executive discretion in the licensing of war weapons, as arms export decisions, particularly
involving war weapons, are treated as matters of constitutional and foreign policy significance,
rather than routine administrative regulation. Arms export control is directly embedded in the
constitution (Article 26(2)), which creates a normative barrier, framing such exports as

inherently problematic and subject to strict moral and legal scrutiny, in contrast to other export

97 Ester Sabatino, “Arms Supplies to Ukraine: Does the European Arms Export Control System Need Revision?,”
EU Non-Proliferation and Disarmament Consortium No. 89 (2024): p. 21.; Raminta Dereskeviciute Chajdukowski
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categories that follow administrative logic against the proliferation of war weapons.'®
Moreover, the Article requires explicit permission by the federal government, reserving the

exclusive right to authorize or halt exports as a sovereign act of foreign and security policy.'"!

In contrast, the Netherlands operates under a unified framework for strategic goods, which
encompasses both military and dual-use items. The central instrument, the Strategic Goods
Decree, works in tandem with the Strategic Services Act, which innovatively includes technical
assistance and brokering in its scope, highlighting the Dutch emphasis on controlling the full

chain of potential arms-related activities.!*?

Rather than constitutionalizing arms export
controls, the Dutch system relies on administrative law and is tightly integrated with EU law.
This reflects a more proceduralized and harmonized approach, emphasizing regulatory

predictability and alignment with international best practices (e.g., WA).!%3

In summary, Germany’s legal framework is characterized by constitutional constraints,
categorical distinctions, and executive discretion, whereas the Dutch system emphasizes
administrative clarity, broader service regulation, and harmonization with EU norms. These
structural differences affect how each country operationalizes due diligence, risk assessment,

and legal responsibility in arms export control.

4.2.2 Arms Export Control Mechanism

The institutional procedures governing arms export decisions differ substantially between
Germany and the Netherlands, particularly regarding the level of centralization, the degree of

political discretion, and the treatment of sensitive cases.

In Germany, the licensing procedure depends on the type of military goods being exported. The
explicit lack of entitlement to a license (§ 6 KrWaffKontrG) underscores the restrictive and
discretionary nature of the German approach.!® Furthermore, a legal distinction is made
between weapons of war and other military equipment, which shapes the level of oversight.

Routine licenses, particularly those involving EU/NATO+ countries or low-risk items, are
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handled by BAFA under the Ministry for Economic Affairs.!> However, exports involving
weapons of war, sensitive destinations, or politically controversial contexts fall under a
heightened regime. In such cases, the Ministry of Economic Affairs consults the Ministries of
Foreign Affairs and Defence, and if no consensus is reached or the case is especially sensitive
(due to the nature of the goods, recipient country, or size of the order), the decision is referred
to the Federal Security Council. The Chancellor chairs this confidential body and includes
ministers from key portfolios. Although the meetings and deliberations of the Council are
secret, and its decisions are not publicly justified, the government is legally required to notify
the parliament within two weeks of granting a license to export war weapons, according to §
6(1) of the KrWaffKontrG. However, this reporting obligation provides only limited ex-post
transparency and no ex-ante parliamentary control, reinforcing a centralized and executive-
dominated model. This reflects Germany’s strong tradition of state sovereignty and political
discretion in arms export governance, especially in cases involving war weapons, which are
constitutionally and legally treated as matters of national security rather than routine

commercial regulation.!%

In the Netherlands, the arms export control system is centrally coordinated but involves a
network of ministries, agencies, and oversight bodies. Since 2012, the Ministry of Foreign
Affairs has held primary responsibility for export control policy, particularly for assessing
applications against the eight criteria of the EUCP. Routine license applications are submitted
to the CDIU, which operates under Dutch Customs and the Ministry of Finance. The CDIU
assesses most applications based on mandate regulations issued by the Ministry of Foreign
Affairs. In politically sensitive or complex cases, the CDIU refers the application to
the Department for Trade Policy and Economic Governance within the Ministry of Foreign
Affairs, which coordinates the interdepartmental assessment. This framework reflects a rule-
based, legalistic model in which arms export control is treated primarily as a matter of
administrative and foreign policy regulation, not political discretion. Sensitive decisions are not
escalated to the cabinet level, and parliamentary and public transparency is structurally

embedded through binding reporting obligations and regular policy debates.!
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In sum, the German system reflects a layered and politically discretionary model, particularly
for war weapons, whereas the Dutch system is characterized by interdepartmental expertise,
administrative legalism, and a technocratic style of governance, especially in sensitive or
development-related contexts. Moreover, different political domains are commissioned with
the task of arms exports: in Germany, it is the Ministry for Economic Affairs, while in the
Netherlands, policy responsibility lies with the Ministry of Foreign Affairs, and the Ministry of

Finance handles the administrative implementation through Customs.!%

Both systems conduct case-by-case assessments, and both require exporters to submit
documentation such as end-use certificates. However, the Dutch model embeds this within a
standardized licensing system, whereas Germany retains more room for politically motivated

interventions through its dual-track process and high-level decision forums.!%

4.2.3 Implementation of International and EU Law

Following the Cold War, EU member states, including Germany and the Netherlands, moved
toward greater multilateralism in arms export controls. Although arms exports were initially
excluded from EU law (e.g., under the Treaty of Rome), scandals in the 1980s and 1990s
triggered public pressure and prompted both countries to adopt stricter and more transparent
national controls. To avoid disadvantaging their industries, they actively supported the

development of stricter EU-wide standards.!!°

Despite this shared leadership role, differences remain in how Germany and the Netherlands
interpret and apply these common standards at the national level. Whereas Germany frames
international and EU obligations primarily as political guidance, the Netherlands treats them as
legally embedded decision-making standards, reducing space for discretionary deviation.
Germany implements the EUCP and ATT via political guidelines (non-binding and vaguely
formulated), supplements those with additional national criteria, giving authorities interpretive
flexibility.!!! An example of those national criteria is the ground for refusal of a license in case
of a clear risk of HR violations and the omission of the casual link between participation in
internal or regional armed conflict and the product in question. This leads to a direct denial

without risk assessment if the end use creates a clear risk of HR violations!!? Although these

108 Cops, Duquet, and Gourdin, 2017b, p. 71.

109 Cops, Duquet, and Gourdin, 2017b, pp. 72f.

110 Bromley 2022, “Understanding European Arms Export Controls,” pp. 41f.
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guidelines may appear stricter due to their volume and formality, they in fact allow for
considerable political reinterpretation, whereas the Dutch system applies the eight criteria more

uniformly and is more rule-bound.

The inconsistency in Germany’s application is further illustrated by its export decision logic.
The government declares that it will not permit exports to countries involved in or at risk of
armed conflict, except when supporting a state’s right to self-defence under Article 51 of the
UN Charter. At the same time, licenses must be denied if serious HR violations are likely. This
raises unresolved legal and ethical tensions: Which criterion takes precedence when a recipient
state both invokes self-defence and is implicated in abuses?!'!® Despite Germany’s rhetorical
emphasis on a restrictive arms export policy rooted in its civilian power identity, evidence
shows that HR considerations are inconsistently applied in practice. Germany does not
systematically exclude undemocratic or rights-violating countries from receiving arms. Instead,
economic interests, liberal trading patterns, and strategic alliances often drive decision-

making. !4

In contrast, the Netherlands integrates international standards into administrative law, making
it effectively binding, and applies the ATT and EU criteria through operational instruments,
such as the User Guide on Strategic Goods. It adheres strictly to the original eight criteria by
the EUCP and applies them in a legally consistent but more narrowly framed manner.!'> The
Netherlands does not have their own national military list; instead refers directly to the
EUCML.!'® Germany, on the other hand, does not refer to the EUCML at all, however, it copies

the content and structure of the EUCML into their own national list.'!”

Similarities can be seen in the legal obligations for end-user documentation. In the Netherlands,
those documents are required for individual licenses, while in Germany, both individual and
global licenses are required. Neither of them requires end-user documentation for general
licenses. Germany additionally implements a possible post-inspection in the country of

destination in order to track the exported goods.!!8
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While some states, such as the US and Germany, justify continued arms transfers to Israel by
categorizing the exported material as primarily defensive, this distinction does not exist under
international law. As legal scholar Castellanos-Jankiewicz explains, IHL treats all weapons
equally in terms of legal responsibility, as any weapon, whether labelled offensive or defensive,

can be used in ways that violate international law.'"”

4.3. Judicial Perspectives and Legal Accountability
4.3.1 Judicial Role and Scope of Review

The German judiciary takes a hands-off approach, reinforcing the idea that arms export
decisions fall within the sovereign domain of the executive.!?’ The federal government is
granted broad discretion, especially in foreign and security policy. Courts rather avoid making
legal determinations about compliance with IHL or HR, framing such evaluations as
political.!?!

Although still cautious, the Dutch judiciary adopts a more substantive review approach,
ensuring that executive discretion does not override core legal standards. While courts also
respect political discretion, they are more likely to examine whether risk assessments are

thorough and reasonable.!??

In sum, German courts emphasize non-intervention and deference to the political branches in
arms export matters, reinforcing a doctrine of judicial self-restraint.!?* By contrast, Dutch courts
take a more procedural oversight role, ensuring that government discretion is exercised within

the bounds of legal reasonableness and evidence.

4.3.2 Access to Justice and Legal Standing

Germany’s restrictive standing doctrine significantly limits judicial oversight by effectively
shielding arms export decisions from public-interest litigation. It has strict legal standing (locus

standi) requirements under administrative law, claimants must show a direct and individual
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legal interest. This excludes general interest claims, such as those made by NGOs or individuals
not directly affected by the export. As a result, foreign nationals or affected civilians in recipient
countries have very limited access to challenge German export decisions.!?* Although the
German export control law provides criteria for restricting arms exports, including risks under
Article 7 ATT and §6 KrWaffKontrG, the government retains wide discretionary power. Courts
have upheld this discretion, emphasizing that foreign and security policy assessments lie with
the executive and are only reviewable for arbitrariness. This was evident in the 2024 Frankfurt
ruling, where the court rejected a challenge by Gaza-based applicants, deferring to the
government’s position that Israel’s right to self-defence under Art. 51 UN Charter justified
ongoing exports. The ruling confirmed that even credible risks of IHL violations do not trigger
mandatory denials unless systematic and repeated breaches are proven. The case illustrates how
vague legal thresholds and non-binding guidelines enable politically motivated decisions,

weakening enforceable accountability mechanisms.!?>

Although Dutch standing requirements remain relatively narrow, they offer greater room for
public-interest claims compared to Germany, particularly when rights-based arguments are
raised. NGOs, for instance, may gain standing in exceptional circumstances, particularly if they
represent a clearly defined group, the issue concerns HR obligations under international law, or
when they act as a watchdog in line with public interest.!?¢ This provision is embedded in the
Dutch Civil Code (Art. 305a of Book 3), which allows public interest legal proceedings.!'?’
Dutch Courts have shown some openness to hearing such cases, especially where legal
principles like the duty of care or precaution are argued.'?® Those public interest litigations add
a critical layer by demonstrating how legal norms are not only shaped by state action but also

by bottom-up accountability mechanisms driven by civil society.'?’

While both jurisdictions limit legal standing to directly affected parties, the Netherlands

provides a more permeable framework for judicial review in the public interest. In contrast,
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Germany’s doctrine of legal standing severely curtails external scrutiny of arms export

decisions, leaving such issues largely beyond the reach of civil society litigation.

4.3.3 Evaluation of Evidence and Information Sources

German courts maintain a high standard of proof and frequently cast doubt on external sources
that might challenge the executive’s foreign policy framing. Courts show high deference to the
executive’s assessment, rarely substituting their own evaluation. UN reports, NGO findings,
and expert opinions may be treated as insufficient or lacking objectivity, especially when not
fully aligned with the government’s position, as could be seen in the Frankfurt Administrative
Court case (2024).13° There, the court has stated its trust in the German government to follow a
robust and multi-layered review process to prevent violations of international law, and

considers this currently sufficient, even without full access to the internal administrative files.!*!

In contrast, Dutch courts apply a more precautionary logic, where credible evidence of risk,
even if indirect, can justify legal action or intervention. They demonstrate greater willingness
to engage with external evidence, including UN and NGO reports.!3? Courts use these sources
to assess whether the Ministry of Foreign Affairs has fulfilled its due diligence obligation in
license decisions. Even if full proof is lacking, courts may accept that a substantial risk triggers

legal constraint under Article 7 ATT and EU criteria.!

Where German courts demand concrete and individualized proof of risk, effectively limiting
the role of international reports, Dutch courts are more open to external documentation and
willing to act on substantial indications of IHL violations. This reflects a broader divergence in

evidentiary thresholds and the perceived authority of international sources.

4.3.4 Transparency and Reasoning in Judicial Decisions

Court decisions in Germany may rely on formalistic reasoning, emphasizing standing,
jurisdiction, or procedural grounds rather than engaging substantively with international law.
Courts tend to restate the executives’ reasoning without challenging it.!3* Decisions are publicly

accessible but rarely contain detailed engagement with HR law or international standards. This
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lack of substantive reasoning reinforces the image of judicial self-restraint and political
deference. Hence, German courts tend to reproduce the executive’s logic and avoid deep legal

engagement with arms export norms, which weakens judicial oversight and transparency.'*

Dutch courts, on the contrary, demonstrate greater transparency and legal reasoning, engaging
seriously with international standards and making their judgments accessible to both legal
professionals and the public.!*® However, Dutch courts have traditionally granted the
governments a broad margin of discretion in matters of foreign and defence policy, as
established in landmark Supreme Court rulings on nuclear weapons in 1989 and 2001. In this
context, a 2024 decision by the District Court in The Hague dismissed a lawsuit filed by pro-
Palestinian NGOs, stating that the judiciary can only assess whether arms exports violate
international law and cannot compel the state to influence other countries’ policies or initiate
prosecutions against Dutch individuals or companies. The Court clarified that the responsibility
to investigate potential violations lies with the public prosecution service, not the judiciary.!’’
The Court of Appeals’ recent decision on F-35 exports, therefore, marks a notable departure

from this precedent, signalling a shift toward stronger judicial enforcement of HR and IHL.

While German courts emphasize procedural closure and executive alignment, Dutch courts
provide more reasoned, transparent decisions, engaging with international law and factual
controversy even when deferring to political discretion. This distinction strengthens judicial
legitimacy and public trust in the Dutch system, while highlighting the limits of judicial

accountability in Germany.

4.4. Political and Institutional Context

4.4.1 Transparency and Public Oversight

Germany maintains a formal reporting structure, but meaningful public and parliamentary
oversight is undermined by structural secrecy and the dominance of executive confidentiality.
Despite Germany’s submission of annual reports, they are often aggregated, delayed, and

vague, especially in sensitive cases (e.g., war weapons exports). Germany has no legal
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obligation in its national legislation to provide annual reports, however, it is included in the
“Political Principles of the Federal Government for the Export of War Weapons and Other
Military Equipment”.!3® The lack of real-time publication of pending licenses or recipients
complicates the option of lawsuits. In particular, sensitive decisions are kept confidential, such
as those involving the Federal Security Council. Parliamentary oversight is limited: the
parliament can pose questions, but the executive frequently cites confidentiality and foreign
policy concerns to avoid disclosure.!*® However, since a parliamentary motion in 2014, six-
monthly reports were introduced, and the obligation to communicate to parliament decisions
taken by the Federal Security Council within two weeks after a license was approved or
declined.!*® Civil society has criticized the lack of transparency, noting that reports often omit
critical details like end-use, delivery timelines, or specific risk assessments.!#! This opacity has
persisted despite Germany’s historical role as a highly regulating state. Rather than uploading
its stricter national rules to the EU level, Germany has aligned downward since the adoption of
the EUCP to avoid competitive disadvantages compared to other member states, weakening its

overall transparency regime.!+?

The Dutch system emphasizes structured transparency, public guidance, and meaningful
parliamentary scrutiny, creating stronger democratic oversight over arms export practices. It is
recognized as one of the most transparent countries in the world, ranking high in international
transparency indexes such as the Small Arms Trade Transparency Barometer.'*? The
Netherlands also publishes annual reports on arms export policy, which include country-
specific and license-level data, often explaining how decisions were made. Providing these
reports is legally binding and must be submitted annually, with additional (voluntarily) reports
biannually and monthly.!** These contain detailed information regarding the issued and denied
licenses.'* Since 2011, the government has been obliged to inform the parliament within two
weeks about issued licenses with a value of more than €2 million.!*® The Ministry of Foreign

Affairs provides public guidance documents, such as the User Guide on Strategic Goods, to
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clarify rules and expectations for exporters and the public. Parliament plays a more active role:
individual license decisions are confidential, but the House of Representatives can question
ministers, and export policy is subject to debate and scrutiny.'*” Each year, the Minister of
Foreign Trade and Development engages in a formal debate with the parliamentary committee
based on the annual report. Written questions and policy updates are also routinely exchanged,
and the government provides confidential briefings when necessary.!*® Civil society actors and
journalists have greater access to data and decision-making context, enabling external oversight

and policy debate.!#’

Germany and the Netherlands base their reporting on the EUCML (by either applying it directly
or translating it), which provides a standard system for categorizing exported and transferred
military goods. In addition, both countries include further details about the types of products
exported, making their reports broadly comparable.!>® The indicators applied range from
reports on actual values of exports (Germany), information on foreign trade in small and light
weapons (Germany), and specific information, e.g., on details of the sale of surplus defence
equipment (Germany and Netherlands).!>! Furthermore, both have an ad-hoc reporting
obligation to the national parliament in cases of politically sensitive and significant licenses.!*?
Submitting the reports must be within 6 months for general and global licenses (in Germany,
reports on global licenses are also retrospectively possible). Individual licenses must be

reported after the expiration of the license (Germany) or after 6 months (Netherlands).!>?

Both countries formally commit to transparency, but in practice, the Netherlands enables more
substantive oversight through disaggregated reporting, parliamentary involvement, and public-

facing tools.!>*

Germany’s model, by contrast, concentrates information within the executive,
limiting access and accountability in politically sensitive contexts. However, both countries

perform in comparison to other European states very well, as they are second (Netherlands) and
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third (Germany) in the Small Arms Trade Transparency Barometer 2021, the most recent one

so far.15°

4.4.2 Political Culture and Discourse

Germany’s arms export discourse is shaped by a tension between historical restraint and current
geopolitical pragmatism, which can result in contested and polarized debates. Arms exports are
often highly politicized in Germany, especially when involving controversial recipients like
Saudi Arabia, Egypt, or Israel.'** Government decisions are regularly challenged by opposition
parties, civil society and investigative journalists. Despite formal executive dominance, public
pressure has influenced policy, e.g., temporary export freezes after scandals (Khashoggi,
Yemen).!%” Political debates often reflect Germany’s post-WWII arms restraint tradition, but
this is increasingly at odds with export practices. Export decisions are framed in terms of
strategic interest versus moral responsibility, especially in coalition governments where parties

like the Greens emphasize ethics and HR.!8

In the Netherlands, arms export discourse is framed more as a matter of administrative integrity
and legal compliance, with less ideological conflict and more focus on predictability. The Dutch
political culture emphasizes pragmatic legalism and technocratic decision-making in foreign
policy, including arms exports. Political debates exist but are less polarized than in Germany,
arms exports are rarely central in national elections or major scandals.!> NGOs are active and
sometimes litigate, but the discourse tends to focus on legal compliance and risk management,
not ideology or identity. The Dutch system frames arms exports as a policy tool subject to law,
not as a high-stakes foreign policy expression. The political consensus around transparency and

control mechanisms means policy is debated within a shared normative framework.'®

Germany’s arms export policies are marked by high public sensitivity, competing normative
narratives, and fluctuating coalition dynamics, while the Netherlands maintains a more stable

and legalistic discourse, shaped by technocratic consensus and procedural clarity. These
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cultural differences affect not only policy outcomes but also the extent to which arms exports

are subject to sustained public accountability.

5 Conclusion

Arms circulate globally, but when they are transferred into conflict zones, states carry
heightened responsibilities under international law. In such cases, governments must rigorously
assess the potential consequences of their exports to ensure compliance with obligations under
IHL and HR law. This thesis sets out to examine how legal justifications and accountability
gaps manifest in the context of arms exports to Israel, particularly following the escalation of
violence in October 2023. The central research questions focused on how Germany and the
Netherlands legally justify such exports despite the risk of serious violations, and what role

legal discretion, institutional frameworks, and judicial restraint play in shaping accountability.

The analysis revealed fundamental differences between the two countries. Germany’s arms
export regime is embedded in constitutional law, granting considerable discretionary power to
the executive, particularly through the Ministry for Economic Affairs and the confidential
Federal Security Council. In contrast, the Netherlands relies on administrative law, with export
controls coordinated by the Ministry of Finance through a more technocratic and procedural
structure. While both countries are bound by the same international and EU obligations,
Germany implements these primarily through non-binding political guidelines, often adding
vague or flexible national criteria. The Netherlands, on the other hand, integrates EU norms

directly into its legal system and applies them in a more rule-based and harmonized fashion.

Judicial review further reflects these divergences. German courts exercise considerable self-
restraint, deferring to executive discretion and upholding strict standing requirements that
effectively exclude public-interest litigation. Dutch courts, although also mindful of the
executive’s role in foreign policy, have demonstrated greater willingness to engage with
international standards and assess procedural integrity in licensing decisions. Transparency
regimes also differ: while both countries provide more information than many other EU states,
only the Netherlands has a legal obligation to publish annual and detailed reporting. Germany’s
reporting remains voluntary, often delayed, and lacking in detail, particularly with regard to

risk assessments and political considerations.
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Political culture plays a decisive role. In Germany, arms exports are deeply politicized and often
shaped by historical sensitivities, especially regarding Israel. Debates are frequently polarized
and framed around competing narratives of moral responsibility and strategic interest. In the
Netherlands, arms export decisions are less ideologically charged and more rooted in legalism,

administrative consistency, and HR compliance.

Altogether, the comparative analysis shows that even among neighbouring EU states with
shared legal obligations, structural and institutional differences can lead to significantly
divergent outcomes. The findings highlight that small variations in legal frameworks, decision-
making procedures, and judicial approaches can dramatically shape the boundaries of state

accountability.

While this thesis has focused on the legal dimension, it became evident that political, economic,
and social factors are inseparably intertwined with arms export decisions. Future research could
explore these dimensions either independently or through an intersectional approach that
captures the broader ecosystem of arms governance. The results of this study are not easily
generalizable to all EU member states, as each operates within its own legal and political
context. Nevertheless, including additional case studies, both within and beyond the EU, could
reveal further patterns, divergences, and possibilities for strengthening accountability in arms

export control.

This thesis contributes to the existing body of research by offering a comparative legal analysis
of two EU member states that, despite shared international and regional obligations, interpret
and apply arms export norms in strikingly different ways. By focusing on the structural, legal
and institutional dimensions of discretion and accountability, the thesis highlights how legal
frameworks themselves, rather than just political will, enable or constrain the enforcement of

IHL and HR law.

Through the lens of critical legal theory, the analysis challenges the assumption that legal
compliance in arms export control is merely a matter of technical application. Instead, it shows
how legal categories and procedural arrangements reflect deeper ideological and power-laden

choices, especially in contexts of foreign and security policy.

In the field of HR, the thesis underscores how accountability gaps persist even when legal norms
are formally in place, drawing attention to the limited enforceability of HR standards in arms

trade governance. The findings illustrate how state discretion, executive dominance, and
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judicial self-restraint can undermine the practical relevance of legal commitments, raising
broader concerns about the credibility of international legal regimes and the structural limits of

legal accountability in the face of geopolitical interests.
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Appendix I

Arm Trade Treaty
Article 6

Prohibitions

1.

A State Party shall not authorize any transfers of conventional arms covered under
Article 2 (1) or of items covered under Article 3 or Article 4, if the transfer would violate
its obligations under measures adopted by the United Nations Security Council acting
under Chapter VII of the Charter of the United Nations, in particular arms embargoes.
A State Party shall not authorize any transfers of conventional arms covered under
Article 2 (1) or of items covered under Article 3 or Article 4, if the transfer would violate
its relevant international obligations under international agreements to which it is a
Party, in particular those relating to the transfer of, or illicit trafficking in, conventional
arms.

A State Party shall not authorize any transfer of conventional arms covered under
Article 2 (1) or of items covered under Article 3 or Article 4, if it has knowledge at the
time of authorization that the arms or items would be used in the commission of
genocide, crimes against humanity, grave breaches of the Geneva Conventions of 1949,
attacks directed against civilian objects or civilians protected as such, or other war

crimes as defined by international agreements to which it is a Party.

Article 7

Export and Export Assessment

1.

If the export is not prohibited under Article 6, each exporting State Party, prior to
authorization of the export of conventional arms covered under Article 2 (1) or of items
covered under Article 3 or Article 4, under its jurisdiction and pursuant to its national
control system, shall, in an objective and non-discriminatory manner, taking into
account relevant factors, including information provided by the importing State in

accordance with Article 8 (1), assess the potential that the conventional arms or items:

(a) would contribute to or undermine peace and security; could be used to;

(b) could be used to:

(1) commit or facilitate a serious violation of international humanitarian law;
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(i1) commit or facilitate a serious violation of international human rights law;

(ii1)) commit or facilitate an act constituting an offence under international
conventions or protocols relating to terrorism to which the exporting State is a
Party; or

(iv) commit or facilitate an act constituting an offence under international
conventions or protocols relating to transnational organized crime to which the
exporting State is a Party.

2. The exporting State Party shall also consider whether there are measures that could be
undertaken to mitigate risks identified in (a) or (b) in paragraph 1, such as confidence-
building measures or jointly developed and agreed programmes by the exporting and
importing States.

3. [If, after conducting this assessment and considering available mitigating measures, the
exporting State Party determines that there is an overriding risk of any if the negative

consequences in paragraph 1, the exporting State Party shall not authorize the export.
Appendix I

EU Common Position 2008/944/CFSP
Article 2

Criteria

1. Criterion One: Respect for the international obligations and commitments of Member States,
in particular the sanctions adopted by the UN Security Council or the European Union,

agreements on non-proliferation and other subjects, as well as other international obligations.
An export licence shall be denied if approval would be inconsistent with, inter alia:

(a) the international obligations of Member States and their commitments to enforce United
Nations, European Union and Organisation for Security and Cooperation in Europe arms

embargoes;

(b) the international obligations of Member States under the Nuclear Non-Proliferation Treaty,

the Biological and Toxin Weapons Convention and the Chemical Weapons Convention;
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(c) the commitment of Member States not to export any form of anti-personnel landmine;

(d) the commitments of Member States in the framework of the Australia Group, the Missile
Technology Control Regime, the Zangger Committee, the Nuclear Suppliers Group, the
Wassenaar Arrangement and The Hague Code of Conduct against Ballistic Missile

Proliferation.

2. Criterion Two: Respect for human rights in the country of final destination as well as respect

by that country of inter national humanitarian law.

— Having assessed the recipient country’s attitude towards relevant principles established by

international human rights instruments, Member States shall:

(a) deny an export licence if there is a clear risk that the military technology or

equipment to be exported might be used for internal repression;

(b) exercise special caution and vigilance in issuing licences, on a case-by-case basis
and taking account of the nature of the military technology or equipment, to countries
where serious violations of human rights have been established by the competent bodies

of the United Nations, by the European Union or by the Council of Europe;

For these purposes, technology or equipment which might be used for internal repression will
include, inter alia, technology or equipment where there is evidence of the use of this or similar
technology or equipment for internal repression by the proposed end-user, or where there is
reason to believe that the technology or equipment will be diverted from its stated end-use or
end-user and used for internal repression. In line with Article 1 of this Common Position, the
nature of the technology or equipment will be considered carefully, particularly if it is intended
for internal security purposes. Internal repression includes, inter alia, torture and other cruel,
inhuman and degrading treatment or punishment, summary or arbitrary executions,
disappearances, arbitrary detentions and other major violations of human rights and
fundamental freedoms as set out in relevant international human rights instruments, including
the Universal Declaration on Human Rights and the International Covenant on Civil and

Political Rights.

- Having assessed the recipient country’s attitude towards relevant principles established by

instruments of inter national humanitarian law, Member States shall:
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(c) deny an export licence if there is a clear risk that the military technology or equipment to be
exported might be used in the commission of serious violations of inter national humanitarian

law.

3. Criterion Three: Internal situation in the country of final destination, as a function of the

existence of tensions or armed conflicts.

Member States shall deny an export licence for military technology or equipment which would
provoke or prolong armed conflicts or aggravate existing tensions or conflicts in the country of

final destination.

4. Criterion Four: Preservation of regional peace, security and stability.

Member States shall deny an export licence if there is a clear risk that the intended recipient
would use the military technology or equipment to be exported aggressively against another
country or to assert by force a territorial claim. When considering these risks, Member States

shall take into account inter alia:

(a) the existence or likelihood of armed conflict between the recipient and another

country;

(b) a claim against the territory of a neighbouring country which the recipient has in

the past tried or threatened to pursue by means of force;

(c) the likelihood of the military technology or equipment being used other than for the

legitimate national security and defence of the recipient;

(d) the need not to affect adversely regional stability in any significant way.

5. Criterion Five: National security of the Member States and of territories whose external

relations are the responsibility of a Member State, as well as that of friendly and allied countries.

Member States shall take into account:

(a) the potential effect of the military technology or equipment to be exported on their defence
and security interests as well as those of Member State and those of friendly and allied
countries, while recognising that this factor cannot affect consideration of the criteria on respect

for human rights and on regional peace, security and stability;
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(b) the risk of use of the military technology or equipment concerned against their forces or

those of Member States and those of friendly and allied countries.

6. Criterion Six: Behaviour of the buyer country with regard to the international community, as
regards in particular its attitude to terrorism, the nature of its alliances and respect for

international law.

Member States shall take into account, inter alia, the record of the buyer country with regard

to:

(a) its support for or encouragement of terrorism and international organised crime;

(b) its compliance with its international commitments, in particular on the non-use of force, and

with international humanitarian law;

(c) its commitment to non-proliferation and other areas of arms control and disarmament, in
particular the signature, ratification and implementation of relevant arms control and

disarmament conventions referred to in point (b) of Criterion One.

7. Criterion Seven: Existence of a risk that the military technology or equipment will be diverted

within the buyer country or re-exported under undesirable conditions.

In assessing the impact of the military technology or equipment to be exported on the recipient
country and the risk that such technology or equipment might be diverted to an undesirable end-

user or for an undesirable end use, the following shall be considered:

(a) the legitimate defence and domestic security interests of the recipient country,

including any participation in United Nations or other peace-keeping activity;

(b) the technical capability of the recipient country to use such technology or

equipment;

(c) the capability of the recipient country to apply effective export controls;

(d) the risk of such technology or equipment being re-exported to undesirable
destinations, and the record of the recipient country in respecting any re-export
provision or consent prior to re-export which the exporting Member State considers

appropriate to impose;
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(e) the risk of such technology or equipment being diverted to terrorist organisations or

to individual terrorists;

(f) the risk of reverse engineering or unintended technology transfer.

8. Criterion Eight: Compatibility of the exports of the military technology or equipment with
the technical and economic capacity of the recipient country, taking into account the desirability
that states should meet their legitimate security and defence needs with the least diversion of

human and economic resources for armaments.

Member States shall take into account, in the light of information from relevant sources such
as United Nations Development Programme, World Bank, International Monetary Fund and
Organisation for Economic Cooperation and Development reports, whether the proposed export
would seriously hamper the sustainable development of the recipient country. They shall
consider in this context the recipient country’s relative levels of military and social expenditure,

taking into account also any EU or bilateral aid.
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