
 

 

 

 

 

 
 
 

J U R I D I C U M 
 

 

 

Access to Publicly Funded Legal Aid in England & 

Wales and Sweden—A Comparative Study 
 

 

 

Clara Ahlgren 

 
VT 2021 

 

 

 

 

 

 

 

 

RV600G, Rättsvetenskaplig kandidatkurs med examensarbete, 30 högskolepoäng, delkurs 3 

Tillämpade studier, 15 högskolepoäng 

 

Examinator: Joakim Nergelius, Jesper Ekroth, Rigmor Argren 

Handledare: Tarik Radwan 

 

Antal ord i brödtext: 21 299 



 

 

Abstract  

 
This essay compares access to publicly funded legal aid in England & Wales and Sweden. The 

first part of the essay compares how access to publicly funded legal aid has evolved since the 

mid-1900s to the contemporary legal aid regulations. It concludes that there are significant 

differences in organisation and delivery, primarily depending on the use of a public-private 

‘judicare system’, a directly publicly provided system or a system based on self-resourcing 

through private Legal Assistance Insurances. Despite these differences, the essay finds that 

there has been a common political reasoning regarding legal aid in both countries. Initially, the 

legal aid systems in both countries aimed to provide legal aid only to the poorest individuals. 

The systems expanded during the 1970s and have thereafter been significantly reduced after the 

1980s. Common features of recent reforms are that of reduction of costs and marketisation of 

legal aid delivery. England & Wales has introduced a franchising and contracting system 

between the state and private law firms; whereas, Sweden has handed over legal aid delivery to 

self-resourcing through Legal Assistance Insurances offered by private insurance companies. 

However, both new systems may give rise to certain problems concerning accessibility of legal 

aid. Moreover, the essay finds three factors that can affect the costs of the legal aid system: 1) 

the number of assisted cases; 2) the features of the justice system affecting litigants’ need for 

direct assistance and; 3) collaboration between bodies within the justice system.  

 

The second part of the essay compares scope and eligibility of the contemporary legal aid 

regulations. It concludes that both systems base their assessments on tests of means and merits. 

However, the essay finds that the Swedish publicly funded legal aid system is more generous 

than that of England & Wales for both civil and criminal legal aid. Nonetheless, a considerable 

difference in Sweden is that the public legal aid scheme has become subsidiary to the private 

Legal Assistance Insurances, especially for civil legal aid. For criminal legal aid, Sweden has a 

differently organised criminal justice system where defendants may be appointed public 

defence counsels without prior financial eligibility assessments. In England & Wales, a merits 

assessment will be conducted in all civil and criminal cases, although the financial eligibility 

assessment may be disapplied.   

   

The third part of the essay examines what influence the right to fair trial under Article 6 of the 

European Convention of Human Rights (ECHR) has had on access to publicly funded legal aid 

in England & Wales and Sweden. The essay identifies certain similarities between what the 

ECHR recommends and the domestic legal aid systems, for example: assessments of financial 

eligibility and merits, considerations of ability of self-representation, complexity of the 

proceedings, language skills and risks of depravation of liberty. The legal aid regulation of 

England & Wales is newer (adopted in 2012), compared to that of Sweden (adopted in 1996), 

and has thus had more developed ECHR-law to consider during the legislative process. In 

relation to civil legal aid funding, the essay finds an explicit reference to ECHR-rights in the 

English legal aid regulation, which may be necessary to catch cases that may otherwise lead to 

violations of the Convention. An explicit reference may also function as a means to balance 

austerity measures with ECHR compliance. The Swedish legal aid regulation does not contain 

any references to the ECHR. However, the National Court Administration considers that a 

regular application of the legal aid regulation will achieve full compliance. The essay finally 

concludes that there is no clear-cut evidence that the ECHR has influenced the domestic legal 

aid regulations to a large extent. The main reason for this is that both countries already had 

extensive legal aid systems in place when the Convention was adopted and its case-law started 

to develop. The ECHR rather sets a minimum threshold of protection that the contracting states 

must offer, while giving them broad discretion to organise their domestic legal aid systems.  
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1. Introduction 

1.1 Background  

Legal aid allows for legal costs to be paid by public funds in certain cases where individuals in 

need of legal services are unable to pay.1 This is however not only an interest of the financially 

disadvantaged. According to United Nations Development Programme (UNDP), lack of 

adequate legal aid systems is one of the primary barriers to ensuring everyone access to justice.2 

The UNDP has also found that democratic governance is put at risk when some citizens are 

excluded from accessing justice.3A further aspect is that of the judiciary working as a control 

mechanism for the quality-testing and interpretation of the laws. Unless disputes are brought 

before a judge, it will be difficult to identify which laws are defunct or do not fulfil their 

designated purpose.4 Thus, ensuring everyone access to justice through legal aid is essential in 

order to allow for review of cases where the law needs to be clarified or developed.5 

Moreover, ensuring everyone access to necessary legal services can also be in the interest of 

the state, especially through upholding and promoting the legitimacy of the judiciary. If the 

judiciary is to uphold its legitimacy, it is crucial that it maintains the respect and trust of the 

general public.6 Otherwise, it may lead to decreased compliance with judgements, enforcement 

problems and further lack of respect for the courts. Thus, the general public’s compliance with 

the law will decrease and individuals may turn to other alternatives for solving their disputes.7 

Naturally, if individuals are limited from accessing the justice system due to not affording the 

legal services necessary, they will resort to other means than the law to secure their interests.  

Finally, access to legal aid is also a matter of human rights, established by the right to fair trial 

in Article 6 of the European Convention of Human Rights (ECHR). The right to legal aid in 

criminal proceedings is explicitly guaranteed in Article 6(3)(c), stating that everyone faced with 

criminal charges has the right to legal aid, for free if he or she does not have sufficient means 

to pay for it.8 The right to legal aid in civil law matters is however not as clearly established in 

the Convention, which is why it is interesting to investigate whether states have obligations to 

also ensure access to civil legal aid.   

It is nonetheless not obvious how this right, flowing from an international legal instrument, 

should be implemented and upheld on a national level in the domestic law, especially 

considering the wide range of legal traditions and systems that exist. Legal traditions and 

systems vary greatly between countries, even within Europe. It is from a comparative 

perspective interesting to see how important matters such as access to legal aid are regulated in 

different legal systems. This essay therefore sets out to investigate, compare and analyse access 

to publicly funded legal aid in two different European legal systems: England & Wales and 

Sweden.9   

 
1 ‘Legal aid’, A dictionary of Law (9th edn, OUP 2018).  
2 United Nations Development Program, Access to justice: Practice Note (UNDP 2004) 4. 
3 ibid 3. 
4 Sarah Moore and Alex Newbury, Legal Aid in Crisis: Assessing the Impact of Reform (Bristol University Press 

2017) 76. 
5 Rupert Jackson, Review of Civil Litigation Costs: Final Report (The Stationary Office 2009) 67. 
6 Michael J. Trebilcock and Ronald J. Daniels, Rule of Law Reform and Development: Charting the Fragile Path 

of Progress (Edward Elgar Publishing 2016) 65ff. 
7 ibid, 65ff. 
8 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 

Rights, as amended) (ECHR) article 6(3)(c).  
9 Legal aid systems differ around the United Kingdom and the essay therefore focuses on legal aid in England & 

Wales only.  
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1.2 Purpose and Questions of Research  

This essay aims to, through a comparative study, examine access to publicly funded legal aid 

in England & Wales and in Sweden. The purpose of the essay is to demonstrate how access to 

publicly funded legal aid is regulated in the two countries, as well as to analyse how it has 

evolved and how it has been influenced by the ECHR. The purpose gives rise to the following 

questions of research:   

I. How has access to publicly funded legal aid evolved in England & Wales and 

Sweden? 

II. What are today’s scope and eligibility criteria for being granted legal aid in 

England & Wales and Sweden respectively?  

III. What influence has the right to fair trial under Article 6 of the ECHR had on 

access to publicly funded legal aid in England & Wales and Sweden?  

1.3 Method and Material 

As stated above, the essay will take the form of a comparison, for which the comparative 

method is best suited. The comparative method can have several aims and functions, for 

example serving as a means of communication and unification between legal systems, as a 

component in the legislative procedure, preparation for legal transplants or as a source of 

interpretation for the judiciary.10 Nevertheless, the method suits the purpose of the essay well, 

since the primary aim of the method is to gather knowledge about different legal traditions and 

systems.11  

The comparative method is used consistently throughout the essay, as neither the purpose of 

the essay, nor the questions of research, give rise to the need of further or alternative methods. 

In contrast to other methods of legal research, such as the legal dogmatic method, the 

comparative method takes on an ‘external’ perspective of the law when analysing and 

comparing the functions of different legal systems or traditions.12 This is different from the 

legal dogmatic method, which focuses on establishing the relevant rules for a specific legal 

issue in a given legal system.13 Thus, the legal dogmatic method takes on an ‘internal’ 

perspective of the law. Consequently, these two methods serve distinctly different purposes and 

have different approaches to the law. This essay compares access to publicly funded legal aid 

in two different legal systems, which clearly entails a comparative approach rather than a 

dogmatic approach. The third question of research addresses the influence of the right to fair 

trial under Article 6 of the ECHR, which also requires an analysis of international material. 

However, the primary issue at hand is in what ways the ECHR has influenced the domestic law 

and not to what extent the domestic law is in compliance with the ECHR, or any question that 

requires a closer determination of ECHR-law. Chapter 4 initially describes the relevant ECHR-

law, however for the purpose of conducting a subsequent analysis of domestic law in relation 

to the ECHR-law presented. Thus, the focus of the essay consistently lies in the comparison of 

legal systems, which makes the comparative method highly useful and relevant.  

 
10 Uwe Kischel, Comparative Law (OUP 2019) ch 2.  
11 Konrad Zweigert and Hein Kötz, An Introduction to Comparative Law (3rd edn, OUP 1998) 15.  
12 Filippo Valguarnera ’Komparativ Juridisk Metod’ in Maria Nääv and Mauro Zamboni (eds), Juridisk Metodlära 

(2nd edn, Studentlitteratur 2018) 158-9. 
13 Jan Kleineman ’Rättsdogmatisk Metod’ in Maria Nääv and Mauro Zamboni (eds), Juridisk Metodlära (2nd edn, 

Studentlitteratur 2018) 21ff.  
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The comparative method does not consist of simply stating differences and similarities between 

two or more legal systems. In order to call a study ‘comparative’, there must also be an element 

of comparative reflection.14 This is preferably done by firstly describing the relevant aspects of 

the law, country by country, and thereafter conducting a critical comparison based on the 

material presented.15 The essay firstly investigates and presents the history of access to legal 

aid in both jurisdictions before it carries out a comparison of the main points of the evolution. 

Thereafter, the essay goes into more detail when comparing the contemporary regulations on 

scope and eligibility criteria, analysing where the path has led in each county. Lastly, the essay 

is concluded by analysing the influence by the ECHR on both countries’ legal aid systems. 

When conducting a comparative study, there is a risk that the author may be trapped in the 

concepts and reasoning of their own legal system. This can lead to difficulties in identifying 

actual solutions in other legal systems, as concepts that exist clearly in one wording in one legal 

system can take a completely different shape in another legal system, making objects seem 

‘incomparable’.16 For this reason, it is important to phrase the questions of research from a 

perspective of functionality to see how a certain problem has been solved in different legal 

systems, rather than phrasing the questions on a purely formalistic basis.17 The functional 

comparative method has however not gone completely without critique. For example, it has 

been criticised on the ground of the wrongful assumption that a law always serves one, distinct 

purpose or the denial that different legal systems in fact face different problems and needs.18 

However, for the sake of this essay, the author has chosen an object of comparison that exists 

in a comparable form in both legal systems, which is why the essay need not pay considerable 

attention to issues of functionality.    

Which legal sources that are relevant for a comparative study depends above all on the chosen 

legal systems.19 In order to identify the causes for differences and similarities, it is essential to 

have a flexible approach to the material and to properly understand the context of the countries 

chosen for the comparison.20 To examine access to legal aid in England & Wales, the essay 

uses both statutory law and case-law. As for statutory law, the essay focuses primarily on the 

Legal Aid, Sentencing and Punishment of Offenders Act (LASPO) 2012 and its secondary 

legislation, i.e., regulations on financial eligibility criteria for civil and criminal legal aid. 

Moreover, Chapter 2 includes a brief overview of previous legislation regulating legal aid, such 

as the Legal Aid and Advice Act 1949, Legal Advice and Assistance Act 1972, Legal aid Act 

1989 and the Access to Justice Act 1999. In relation to Sweden, the essay uses legislation, 

preparatory works and case-law. To examine the evolution of legal aid, the essay uses Lagen 

om Fri Rättegång (LFR) from 1919 and Rättshjälpslagen (RHL) from 1972. For the 

investigation of contemporary legal aid scope and eligibility criteria, the essay uses 

Rättshjälpslagen (RHJL) from 1996, which is interpreted alongside its preparatory works. 

Preparatory works have an important position in the Swedish hierarchy of legal sources and are 

commonly used alongside legislative texts as a tool for interpretation.21 Moreover, the essay 

uses the ECHR and case-law from the European Court of the Human Rights (ECtHR) as a basis 

for investigating how the ECHR has influenced access to publicly funded legal aid in England 

 
14 Zweigert and Kötz (n 11) 6.  
15 ibid 6.  
16 ibid 35.  
17 ibid 34. 
18 Kischel (n 10) 91. 
19 ibid 176-7.  
20 Zweigert and Kötz (n 11) 36 
21 Stig Strömholm, Max Lyles and Filippo Valguarnera, Rätt, Rättskällor och Rättstillämpning: En Lärobok i 

Allmän Rättslära (6th edn, Nordstedts Juridik 2020) 375.  
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& Wales and Sweden. The essay also uses literature in the form of books and articles as well 

as officially published reports, research papers and information from public agencies to help 

exemplify, clarify and evaluate access to legal aid. Literature is relied on especially in Chapter 

2 as part of the investigation and analysis of the historical evolution of legal aid.  

1.4 Delimitations  

 

The countries of comparison have been chosen for several reasons. Firstly, Sweden is a suitable 

object since the author originates from Sweden and thus has the most knowledge in the Swedish 

legal system. Secondly, England & Wales were chosen as the common law tradition in many 

ways differ from the Nordic legal tradition, which may contribute to interesting points of 

comparison. Meanwhile, legal aid systems exist in both jurisdictions. Since the regulations 

regarding legal aid differ in all parts of the United Kingdom, the essay will only focus on the 

legal aid system in England & Wales. Moreover, England & Wales are suitable as the author 

masters the English language and therefore does not need to rely on translations. This also 

allows for a broader selection of material. Lastly, conducting a comparative study consisting of 

two legal systems is suitable for the essay’s designated length, while still allowing for a deep 

and nuanced analysis.   
 

Although it has been claimed that the concept ‘legal aid’ is as old as law itself, most European 

countries started to introduce systems for publicly funded legal services in the mid-1900s as 

part of the access to justice movement.22 When examining the evolution of access to legal aid, 

the essay focuses on the development that has taken place during the 1900s, especially after 

1945. The reasons for this delimitation are mainly the problem of finding comprehensive and 

relevant material, as well as a desire to keep the essay as cohesive and precise as possible.  

 

As was noted in section 1.1, the right to access to legal aid is enshrined in Article 6 of the 

ECHR, regulating the right to fair trial. An important aspect is that both countries are parties to 

the ECHR and therefore have international legal obligations to provide fair trials. Their 

membership under the ECHR is thus an important common denominator that should be 

regarded when comparing the legal aid systems. Access to legal aid is also regulated under EU-

law. However, EU-law is only relevant in relation to Sweden since the UK is no longer a 

member state to the Union. Examining international legal material that is only relevant for one 

of the countries in the study does not contribute to the comparative analysis in a meaningful 

way. In addition, examining the issue in relation to EU-law would lead to further inclusion of 

extensive EU-material. This is not suitable for the essay’s designated length. For these reasons, 

EU-law is excluded from the scope of the essay. 

 

The scope of the essay includes access to publicly funded legal aid in civil and criminal cases. 

Access to legal aid in other branches of law, for example administrative law, has been excluded 

as this would make the scope of the essay too far-reaching. This could risk shifting the essay’s 

focus from a comparison to a mere description of laws, which is not the purpose of the essay.  

Moreover, the essay does not focus on rules of civil or criminal procedure to a larger extent 

than what is necessary to exemplify and clarify the context in which legal aid is granted. Nor 

does the essay focus on legal services offered on a voluntary basis by the legal profession, such 

as pro bono services. The scope of the essay includes publicly funded legal aid, meaning that 

the legal aid services must be funded by the state. Moreover, the essay does not investigate to 

what extent individuals are expected contribute to the funding, or conditions of repayment 

 
22 Moore and Newbury (n 4) 15-6. 
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where legal aid has been granted. Although being relevant aspects, these issues do not fit under 

the scope of the essay aiming to examine access to publicly funded legal aid, i.e., who can get 

legal aid and in which situations, and have therefore been excluded. 

1.5 Structure 

In Chapter 2, the essay provides a historical overview and analysis of the evolution of the legal 

aid systems in England & Wales and Sweden. In Chapter 3, the essay goes into more detail 

when examining the contemporary regulations’ scope and eligibility criteria. Chapter 4 

addresses the influence of the ECHR on access to publicly funded legal aid in both countries. 

Lastly, Chapter 5 summarises the essay by reiterating its main conclusions.    
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2. Evolution of Legal Aid Systems  

The following chapter presents an overview of the evolution of publicly funded legal aid in 

England & Wales and Sweden. The history of legal aid is extensive, and the essay therefore 

does not have the capacity to go into detail of all previous reforms and regulations. Rather, the 

essay aims to present an outline of the evolution, focusing on organisation of the legal aid 

systems, aims of reforms and important changes to scope and eligibility.    

2.1 England & Wales  

In the following sections, the essay presents an overview of the evolution of access to publicly 

funded legal aid in England & Wales. The presentation starts with the adoption of the Legal 

Aid Act 1949, and concludes with the adoption of the Legal aid, Sentencing and Punishment of 

Offenders Act 2012 (LASPO).   

2.1.1 Introducing a Legal Aid System in England & Wales   

The system of publicly funded legal services was introduced in England after the second world 

war. An absence of pro bono lawyers during the war had led to the Law Society setting up a 

divorce department with salaried lawyers to meet the population’s need for legal advice in 

divorce matters.23 The divorce-lawyer system inspired the coalition Government, which was 

looking to fill gaps of access to legal support. In 1944, the so-called Rushcliffe Committee was 

created and mandated to investigate how to satisfy the need of legal services in the country.24 

The policy promoted by the Committee was to maintain the existing system of private practicing 

lawyers, but to fund them to offer services also to those who could not pay by themselves.25 

This model is often referred to as the ‘judicare system’, which has become a significant feature 

of the English legal aid system.26  

The Rushcliffe Committee’s conclusions were in part adopted by the Government and turned 

in to legislation in the form of the Legal Aid and Advice Act in 1949. However, the Act only 

entered into force partially, mainly due to post-war austerity measures.27 Legal aid became 

accessible in County Courts in 1956, in House of Lords cases in 1960 and in Magistrates Court 

domestic proceedings in 1961.28 The purpose of the Legal Aid and Advice Act was to provide 

legal advice for those with scarce means and resources, aiming to make everyone financially 

able to pursue just and reasonable claims or defend a legal right, as well as allowing legal 

counsel or solicitors to be paid for their work.29 The Legal Aid and Advice Act was applicable 

in proceedings before courts in England & Wales, allowing for representation by a solicitor or 

counsel.30 The Act made legal aid available to every person whose disposable income did not 

exceed £420 a year or whose disposable capital did not exceed a value of £500, if it was 

 
23 Sir Henry Brooke, ‘The History of Legal Aid 1945 – 2010’ (Bach Commission on Access to Justice: Appendix 

6, Fabian Society 2017) 5.  
24 Sarah Moore and Alex Newbury, Legal Aid in Crisis: Assessing the Impact of Reform (Bristol University Press 

2017) 17.  
25 Tamara Goriely, ‘Making the Welfare State Work: Changing Conceptions of Legal Remedies Within the British 

Welfare State’ in Francis Regan and others (eds), The Transformation of Legal Aid: Comparative and Historical 

Studies (OUP 1999) 93. 
26 Moore and Newbury (n 24) 20.  
27 Goriely (n 25) 93.  
28 Legal Services Commission, ‘Legal Aid through the Decades’ (60 Legal Aid Focus Magazine, June 2009) 

<https://webarchive.nationalarchives.gov.uk/20091009091530/http://www.legalservices.gov.uk/docs/news/Focu

s_60_June_09.pdf > Accessed 21 April 2021. 
29 Brooke (n 23) 5.  
30 Legal Aid and Advice Act 1949, pt 1 s 1(1) and (5).  

https://webarchive.nationalarchives.gov.uk/20091009091530/http:/www.legalservices.gov.uk/docs/news/Focus_60_June_09.pdf
https://webarchive.nationalarchives.gov.uk/20091009091530/http:/www.legalservices.gov.uk/docs/news/Focus_60_June_09.pdf
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established that the person could not proceed without financial aid.31 This meant that circa 80% 

of the population was eligible for legal aid when the Act entered into force in 1950. The 

Government aimed to make legal aid for the poor as broadly accessible as possible and did 

therefore not place any cap on spending.32  

The control and administration of the Legal Aid and Advice Act were carried out entirely by 

the legal profession.33 Barristers and solicitors could voluntarily take on assisted cases by 

joining an area panel. In 1953, three years after the Legal Aid and Advice Act entered into 

force, over 85% of legal practitioners had joined such a panel.34 After the second world war, 

the Law Society was highly concerned with social and legal reforms, making it a ‘vocational 

obligation’ for lawyers to take on assisted cases.35 The Legal Aid and Advice Act originally 

focused on legal aid for representation in litigation, although legal aid could be granted in 

certain cases in matters not involving litigation if the applicant’s claim was sufficiently strong.36 

Although a reform in 1959 allowed solicitors to give oral advice in return for a small fee, legal 

aid was still highly connected to representation and aid in the litigation process.37   

The needs for legal aid continued to be largely unmet during the latter part of the 20th century. 

A solution for this was non-profit legal services organisations, which started to emerge during 

1960s and 1970s, largely inspired by the United States’ neighbourhood law offices.38 The 

Citizens Advice Bureau (CAB) had been formed during the second world war with the aim to 

provide the public with information. However, the CAB expanded substantially in the 1960s 

and 1970s as they started to provide legal advice and support. Community-level legal support 

continued to grow and ‘law centres’ started to emerge all around the United Kingdom, starting 

off with the North Kensington Law Centre in 1970.39  

The Legal Advice and Assistance Act of 1972 aimed to make legal aid and assistance more 

accessible for a larger part of the population trough broadening the legal aid scheme.40 The act, 

also referred to as the ‘Green Form Scheme’ allowed the Law Society to employ solicitors who 

were to give legal advice.41 Legal advice could be given on any subject, not only in connection 

to litigation, for up to two hours. The Green Form Scheme covered all costs for the legal 

support, including certain administrative tasks, letter writing and organisation and overseeing 

of negotiations, which had previously not been compensated.42 Thus, spending on legal aid and 

eligibility increased during the 1970s, starting with 43% of the population being eligible in 1973 

and 79% being eligible in 1979.43  During the 1980s, the legal aid scheme was expanded to 

include a wide range of legal services.44 The most significant expansion was of the criminal 

legal aid scheme which, according to the Police and Criminal Evidence Act of 1984, granted 

free legal advice by a solicitor to everyone detained at police stations.45 Furthermore, duty 

 
31 ibid, pt 1, s 2 (1).   
32 Moore and Newbury (n 24) 17.  
33 James Avery Joyce, ‘How the New Legal Aid Service Works in England’ (1953) 20 University of Chicago Law 

Review 235, 242. 
34 ibid, 242.  
35 ibid, 242.  
36 Legal Aid and Advice Act 1949, pt 1 s 5 (1) and (5).  
37 Moore and Newbury (n 24) 18.  
38 Steve Hynes, Austerity Justice (Legal Action Group 2012) ch 3; Moore and Newbury (n 24) 19. 
39 Moore and Newbury (n 24) 19.  
40 Legal Aid and Assistance Act 1972, preamble.  
41 ibid, pt 2 s 7.  
42 Moore and Newbury (n 24) 19.  
43 Brooke (n 23) 8. 
44 Moore and Newbury (n 24) 21.  
45 Police and Criminal Evidence Act 1985, pt 5 s 58(1).  
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schemes in police stations and Magistrates’ Courts allowed for detained persons to, after having 

conducted a simple means-based test, receive publicly funded legal support.46  The years 

between 1972 and 1986, when the next legal aid reforms started to take place, is sometimes 

described as the ‘golden period’ for legal aid, due to the broad and generous legal aid system.47   

2.1.2 The Legal Aid Act of 1989 

Naturally, the expansion of the legal aid system also led to a significant increase in costs. The 

legal aid debate in the 1980s and 1990s was highly focused on reducing spending and costs. In 

1986, the costs for legal aid in England & Wales reached a total of £319 million and 10 years 

later, in 1996, costs had increased to £1.4 billion.48 The Efficiency Scrutiny Team, a body 

established by the conservative Government, found an increase of 50% in spending on legal aid 

just between the years of 1984 and 1986.49 This led to suspicions of misuse of legal aid funds 

as well as a notion that previous Governments had not been properly reviewing and controlling 

spending on legal aid.50 

The conservative Government sought to bring the legal aid spending under control by 

introducing a new, strict legal aid reform starting in 1986. In 1989, the new Legal Aid Act 

entered into force with the aim to tighten up spending on legal aid.51 The reform brought both 

civil and criminal legal aid under the same framework and regulating body through the Legal 
Aid Board (LAB). This meant that the administration was brought under Government control 

and the Law Society was no longer responsible for the administration of the legal aid system.52 

The reform brought changes to the old Green Form Scheme’s scope and eligibility. Probate and 

property advice was removed from the scope, and in 1992/93 the percentage of households 

eligible for legal aid dropped from 77% to 53%.53 Criminal legal aid, however, was still 

protected.54  

The new 1989 Act failed to do reduce the spending, which continued to rise during the 1990s 

and into the 21st century.55 Instead, there were proposals for introducing a cap on spending on 

legal aid.56 This did not lead to a rationalisation of legal aid spending. Instead, it led to only the 

poorest, means-tested individuals qualifying for legal aid.57 Moreover, the LAB introduced 

legal aid ‘franchising’, which prioritized funding to select law firms that passed a certain degree 

of quality.58  

2.1.3 Access to Justice Act of 1999  

In 1996, Lord Woolf, the former Lord Chief Justice of England & Wales, published a famous 

and influential report called ‘Access to Justice’, which reviewed the English civil procedural 

law system. The main concerns of the review were the high costs of the civil justice system and 
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that middle-income earners were largely restricted from accessing legal aid.59 An important 

finding of the report was that many lawyer-led disputes often end up in court, although it may 

not be necessary. According to Lord Woolf, litigation in court should be a measure of last resort 

in civil dispute resolution. The conclusion was therefore that legal aid for extra judicial matters 

(outside litigation), should be granted in order to avoid unnecessary litigation. Legal aid should 

be prioritised to individuals who needed it the most.60  

The Access to justice Act entered into force in 1999 and brought further changes to the legal 

aid system. Firstly, it replaced the LAB with the new Legal Services Commission (LSC), which 

was divided into two separate bodies: the Criminal Defence Service (CDS) for criminal legal 

aid and Community Legal Service (CLS) for civil legal aid.61 CLS would, through partnerships 

with different local authorities, coordinate services that met with the local need for legal 

services, such as providing information, legal advice and help to solve disputes.62 The 

Government planned to save £35 million by narrowing down the scope of cases that the CLS 

should prioritise. Which cases that would be prioritised was to be decided by the Lord 

Chancellor.63 Cases under the 1989 Children’s Act and civil proceedings where the life and 

liberty of an individual was at risk were given top priority. Housing cases or other ‘social 

welfare’ cases, such as social exclusion, domestic violence, welfare of children and abuse of 

human rights by public bodies were given second priority.64 However, the CLS system was not 

successful due to lack of funding and accountability, an excessive workload for the LSC, 

uncertainties regarding the services’ aims as well as issues of unequal social welfare distribution 

across the country.65 This led to the removal of the CLS system already after a few years.66  

The LSC carried out further community-based legal services projects in the form of Community 

Legal Advice Centres (CLACs), established in densely populated areas, and Community Legal 

Advice Networks (CLANs), which were to cover broader geographical areas. The CLACs and 

CLANs were a single legal entity, funded by the LSC and local authorities. They aimed to solve 

civil legal issues at an early stage by providing free legal advice and educating people about 

their legal rights. The idea was that CLACs and CLANs would be more effective than CLS and 

reach out to more people.67 However, the system was never put into full effect in its entirety, 

and it closed down after a short period, mainly due to problems of funding and enforcement of 

the ideals at the local levels.68  

The Access to Justice Act replaced the previous merit-based test system to assess who was 

eligible for legal aid in litigation. Rather than assessing all civil cases from the same criteria, 

the new funding code would apply different criteria for different cases. In practice, legal aid 

was only to be granted in cases with good chance of success and where costs would not exceed 

awarded damages.69 This proposal was criticised, as it risked cutting the funding for many legal 

aid clients and thus impeding access to justice.70  The Access to Justice Act removed financial 

eligibility assessments for applications of criminal legal aid. This was however reinstated by 
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the Criminal Defence Service Act in 2006 after there had been concerns that wealthy offenders 

could also obtain publicly funded legal aid.71  

Moreover, the hard cap to legal aid spending that had been discussed in previous years became 

reality. Since criminal legal aid is protected through human rights regulations, such as Art 6 of 

the ECHR, it was civil legal aid that was mostly affected by the new scheme. The budget for 

civil legal aid would be set after the needs for criminal legal aid had been satisfied.72 

Furthermore, the Access to Justice Act reduced the scope of cases eligible for legal aid. For 

example, personal injury negligence, conveyancing, boundary disputes, making of wills, issues 

of trust law, defamation and malicious falsehood, matters under company and business laws as 

well as many types of proceedings in Magistrates’ Courts were no longer eligible for legal aid.73 

Furthermore, the LSC aimed to expand the franchising scheme and to introduce block contracts 

for legal services.74 The LSC found out that 70% of the solicitors were doing only 30% of the 

legal aid work, which gave rise to suspicions of misuse and inefficiency. In 2003, the LSC made 

it compulsory for law firms doing legal aid work to be quality marked, so called ‘franchised’. 

The purpose of the franchising was to rationalise and concentrate legal aid spending.75 This was 

a hard strike against small law firms, which could not so easily obtain a quality mark; legal aid 

service providers dropped from 11,000 to 5,000.76 Furthermore, the legal service providers had 

to possess a block contract, which allowed them to open a fixed number of cases.77  

In order to provide a wider access to criminal defence lawyers and promote competition on the 

legal aid service market, the Access to Justice Act set up a system of publicly employed defence 

lawyers.78 This introduced a mixed public-private system of criminal legal aid. In 2005, the 

CDS instituted a free Criminal Defence Direct telephone service for persons who had been 

detained for minor, non-imprisonable offences. This was, according to the Government, a 

flexible and cheap way of ensuring access to legal advice. However, a major problem was that 

the police rarely answered the phone when the Criminal Defence Direct Service tried to contact 

defendants held at police stations, which led to considerable delays.79 

Despite the measures taken, the costs for publicly funded legal aid continued to rise during the 

2000s. The main reasons for the staggering costs were the increased spending on high-cost 

criminal cases, as well as an increase in criminal casework.80 The spending cap, cuts in 

eligibility as well as inclusion of legal aid in Crown Courts, higher court criminal cases and 

representation in immigration appeal tribunals pushed the legal aid system closer to a financial 

crisis.81 The proposed solution to the problem was another reform.   
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2.1.4 Austerity Measures and LASPO 

Legal Aid, Sentencing and Punishment of Offenders Act (LASPO), which entered into force in 

2013, is the current regulation on legal aid in force in England & Wales. The essay goes into 

depth of LASPO’s provisions and their effect on legal aid under Chapter 3 on contemporary 

legal aid regulations. The following section offers an overview of the setting in which LASPO 

was adopted, its primary aims, and the most significant changes introduced by the act. 

In the late 2000s, the spiralling costs of legal aid had reached record levels. In 2010, the LSC 

spent £2,115.2 million on legal aid.82 The economic crisis of 2006 had forced Governments all 

around the world to take austerity measures and make cuts in social welfare spending. In 2010, 

the new Government in the UK ordered the Ministry of Justice to save £2 billion per year, which 

meant another strike to the legal aid system.83 This was however part of a global trend, where 

other developed common law countries such as the USA and Australia had made deep cuts in 

spending on federal legal aid.84  

LASPO was mainly formed on a basis of ideas that lawyers tended to be overly ‘litigious’ and 

that court proceedings should be a matter of last resort. Legal aid would only be granted where 

absolutely necessary.85 The Government’s approach was therefore to remove broad access, 

hopefully leading to use of alternative means of dispute resolution and decreased expenditure 
on legal aid. Thus, according to the new system, supply would lead demand in the legal aid 

market.86 LASPO aimed to steer civil legal aid away from the generous ‘safety-net’ legal 

service it had become after the 1970s, to becoming a service for persons facing criminal charges 

and poor persons in civil cases where there were risks for violations of human rights.87 By 

introducing LASPO, the Government aimed to save £570 million a year on legal aid 

expenditure, which led to the hardest strike on legal aid since the birth of the modern legal aid 

system in 1949.88 A crucial part of the reform was that LASPO closed down the LCS and 

replaced it with the Legal Aid Agency (LAA) which is an executive branch under the Ministry 

of Justice.89 This step was important as it finally put legal aid administration under a branch of 

Government.90  

The LAA maintains the contracting system, offering different types of contracts to legal aid 

service providers, both for civil and criminal legal aid.91 As was explained under previous 

sections, legal aid in England & Wales has also historically largely been offered on a voluntary 

basis by charities or non-profit organisations. The law centres and CAB still exist, however 

now under less widespread and generous schemes, mainly due to austerity measures and 

funding cuts introduced by LASPO.92 The Act introduced a free telephone service for Civil 

Legal Advice on matters such as debt, discrimination and special education needs.93 The 

telephone service was expected to be more cost-effective and user friendly, helping more people 
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to solve their legal problems while saving Government funding for approximately 500,000 face-

to-face legal advice cases a year.94  

Cuts to scope and eligibility represent the largest source of saving. Legal aid for family matters, 

such as divorce and child custody, the previously largest area of civil legal aid, have been 

removed from the scope.95 Moreover, most medical negligence, welfare benefits, employment, 

consumer disputes, education, immigration and housing cases are no longer covered by the 

scope.96 However, there can be exceptional funding of civil cases where there are risks for 

violation of human rights, such as unlawful detention of immigrants, child protection cases, 

forced marriage or housing cases where there is a risk that an individual may become 

homeless.97 The cuts in financial eligibility criteria have reduced overall eligibility among the 

population by 50%.98  

Criminal legal aid has also been subjected to austerity measures, although it has been given 

priority in order to comply with international legal obligations. LASPO maintains the mixed 

public-private system for criminal legal aid, as the Government considered it to be the most 

cost-effective solution.99 However, the Public Defender Service has not been expanded with 

LASPO; it still consists of just four offices in England & Wales.100 The new legal aid scheme 

introduced two different criminal legal aid contracts: Duty Provider Contracts for law firms 

whose solicitors will be available at police stations and Magistrates’ Courts to offer free legal 

advice, and Own Client Work contracts which allow law firms too freely take on clients, if the 

law firms fulfil certain quality requirements.101  

2.2 Sweden 

In the following sections, the essay presents an overview of the evolution of access to publicly 

funded legal aid in Sweden. The presentation starts by illustrating the legal aid system in 

Sweden prior to 1973—when Sweden introduced a ‘modern’ and comprehensive legal aid 

system—and concludes with a brief examination of the contemporary legal aid regulation 

Rättshjälpslagen (RHJL) (the Legal Aid Act) from 1996.  

2.2.1 The Swedish Legal aid System Prior to 1973  

Unlike England & Wales, which has been largely influenced by the ‘judicare system’, legal aid 

in Sweden has historically been provided directly by public authorities. Prior to 1973, litigants 

who could not bear the costs of the proceedings could be exempted from costs of both civil and 

criminal legal proceedings according to the Lag om Fri Rättegång (Free Legal Proceedings 

Act) from 1919 (LFR). Applicants in lower courts could apply for being exempted for the costs 

and expenses of the litigation, as well as for reimbursement for necessary and reasonable fees 

for their legal representation, regardless of the outcome of the case.102 When conducting the 

test of whether a person would qualify for legal aid, the court firstly assessed the financial 

situation of the applicant, examining whether he or she would be able to litigate without 

financial assistance. Secondly, the court assessed whether the proceedings were of genuine 

importance for the applicant, examining if the person had an interest in having the dispute 

 
94 ibid 326.  
95 ibid 325.  
96 ibid 325.  
97 ibid 325.  
98 ibid 325. 
99 ibid 326.  
100 Slapper and Kelly (n 91) 704.  
101 Allbon and Kaur Dua (n 71) 327-8.  
102 Lag 1919:367 om Fri Rättegång (LFR) 1, 3, 4 §§ (Free Legal Proceedings Act).  



- 13 - 

 

settled by a court.103 If the person needed assistance to secure his or her interests, he or she 

would be appointed a legal counsel by the court.104 The legal counsel was to be reimbursed by 

the state, depending on the work required for the mission.105  

Criminal legal aid was regulated by different rules of Rättegångsbalken (the Code of Judicial 

Procedure). The accused was responsible for the costs of his or her defence and, if found guilty, 

the costs of the prosecution and the criminal proceedings. However, the costs could be covered 

by the state in accordance with the LFR.106 Defendants would be appointed a public defence 

counsel if they had not or could not appoint a defence counsel of their own and if the court 

found that the interest of the accused could not be secured without legal representation. Persons 

in pretrial detention had an unconditional right to a public defence counsel, whose 

compensation was to be paid from public funds.107 

Poor inhabitants of a county or municipality could also turn to county legal aid offices 

(rättshjälpanstalter) to obtain legal aid or advice, both in litigation or in extra judicial 

matters.108 However, it was common that the lawyers working for the county legal aid office 

followed the client to court where the case led to litigation, and in such cases, the clients were 

normally granted the benefit of free trial.109 About two thirds of the clients using the county 

legal aid offices also qualified for free legal proceedings under the LFR. The county legal aid 

offices operated through regulations by the Swedish Ministry of Justice and received 50% of 

the funding from the national Government and local Governments. The remaining part was 

financed by clients who, to some extent, were able to pay for their legal services.110 In some 

counties, extra judicial legal advice was also offered through jämtlandssystemet (the jämtland-

system), which is an example of the limited use of the ‘judicare system’ in Sweden. Under this 

system, county Governments could enter into agreements with the Swedish Bar Association 

whose attorneys gave legal advice to the residents of the county. The attorneys were 

compensated by the county Government, which in its turn was partly compensated by the 

national Government.111  

A complementary means to public legal aid was the legal aid offered through private insurances. 

As of 1967, all general damage insurance companies in Sweden offered Legal Assistance 

Insurance (LAI).112 The content of the insurance differed depending on the type of insurance, 

e.g., home insurance, vehicle insurance or travel insurance. For example, home insurances 

covered the costs for attorney fees and court fees in disputes tried by the general courts as well 

as defence costs in criminal proceedings regarding certain crimes, but not crimes caused by 

intent.113 It is however important to note that the LAI was not valid if the insured person could 

have enjoyed the benefit of free trial under the LFR.114 Thus, the LAI worked as a secondary 

means to ensure access to legal aid.  
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2.2.2 The Legal Aid Reform of 1972 

Rättshjälpslagen (the Legal Aid Act) of 1972 (RHL) entered into force in 1973 and changed 

the Swedish legal aid system in significant ways. The purpose of the reform was to make legal 

aid more accessible to the general public, since legal aid had previously only been granted to 

the poorest persons.115 The new system, still funded and distributed by public authorities, was 

an important part of the broad social democratic welfare reform that took place in Sweden in 

the 1970s.116 RHL was considered to be one of the most generous and comprehensive legal aid 

schemes in the world.117 The previous system, regulated under the LFR, had been criticised for 

focusing primarily on legal aid in litigation.118 The county legal aid offices had been helpful to 

give poor persons access to legal aid and advice; however, a more centralised system was 

desired. The old decentralised legal aid system was considered to impede an effective use of 

public resources.119 The jämtland-system had contributed to equalising the distribution of legal 

aid, but it was also considered expensive and inefficient, especially when comparing the costs 

with the county legal aid offices.120 Moreover, the introduction of LAI had been a helpful 

remedy for the shortfalls of the old system. LAI continued to play an important role in the 

Swedish legal aid system, as the essay explains further on. However, reliance on general 

damage insurance companies was not considered to be a satisfactory solution for a defunct 
public legal aid system.121 For these reasons, a reform of the legal aid system was considered 

necessary.  

RHL regulated general legal aid, legal aid for suspects in criminal proceedings as well as legal 

advice.122 Under the Act, legal aid was to be offered by a public attorney or lawyer as well as 

by private law firms.123 A primary aim of the reform was to secure legal aid to a larger part of 

the population through a centralised, public system, while still not restricting the right of free 

choice of attorney.124 The scope and eligibility was broad, excluding only the highest income-

earners and matters regarding tax returns, business activity and cases that were to be tried 

abroad or where the applicant was not a Swedish resident.125 The benefits provided were wide-

ranging, covering court and attorneys’ fees, evidence, costs for travel and lodging as well as 

expenses for e.g., blood samples.126  

Unlike many other legal aid systems at the time, the legal aid eligibility test did not contain an 

assessment on how successful the applicant’s case would be.127 Instead it assessed whether the 

applicant would have a genuine interest in having the case decided by a court. The test of 

eligibility was however mainly based on financial criteria, for which the applicant’s annual 

income was assessed in relation to a basic amount, which was predetermined by the law of 
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national insurance.128 Thus, the eligibility assessment of the new legal aid system was largely 

similar to the previous assessment under LFR. For criminal legal aid, appointment of a public 

defence counsel was still regulated by the Code of Judicial Procedure. Further legal aid under 

RHL could be given in criminal proceedings, in accordance with the provisions on scope and 

eligibility.129 Examples of further costs eligible for legal aid, not covered by the Code of Judicial 

Procedure, were expenses for travel and lodging during the trial.130    

Moreover, RHL introduced a new administration of the legal aid system, divided into three 

branches. Firstly, the Judicial Court Administrative Board (Domstolsväsendets 

organisationsnämnd) was appointed to act as central authority for the legal aid system. The 

central authority was responsible for national supervision and coordination of the legal aid 

system, as well as maintaining the interest of the state, such as keeping down the costs for legal 

aid.131 Secondly, the Act established Legal Aid Boards (rättshjälpsnämnder) which were 

responsible for approving and dismissing applications for legal aid, verifying information 

submitted by applicants as well as carrying out implementation and supervision of the legal aid 

system.132 Lastly, the Act aimed to establish legal aid agencies in every county. The county 

legal aid agencies were to hear and administer applications for legal aid, appoint counsel for 

legal aid applicants and determine legal aid fees. Only intricate cases were to be transferred to 

the Legal Aid Boards.133 In addition, the proposal aimed to establish public legal aid offices 

staffed with Government-employed attorneys in connection to each county legal aid agency. 

The task of the public legal aid offices was to offer low-cost services, such as representation as 

legal counsel and public defence counsel. However, the supply of public legal aid offices was 

not to distort competition on the legal services market, in order to promote the right to free 

choice of attorney.134  Therefore, the public legal aid offices were to operate under the same 

conditions as private law firms and be self-financing.135  

In 1979, there was a reform of the administration where parts of the decision-making authority 

were transferred from the Legal Aid Boards to law firms and courts before which legal aid cases 

were pending. The proposal also aimed to increase the possibilities for persons to receive legal 

aid in business related matters, as well as expanding the legal advice sector.136 Furthermore, 

amendments were made to narrow down scope and eligibility in cases regarding civil legal aid, 

increase contribution fees and make publicly funded legal aid subsidiary to LAI in certain civil 

matters, e.g., immovable property.137 Besides these minor amendments to RHL, the system 

continued to be largely in force until the next major legal aid reform in 1996.  

2.2.3 RHJL of 1996 

Rättshjälpslagen (the Legal Aid Act) of 1996 (RHJL) is the current regulation on legal aid in 

Sweden. A deeper investigation and analysis of the content of the Act follows under Chapter 3, 

where the essay examines contemporary legal aid regulations. The following section offers an 
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overview of the setting in which RHJL was adopted, its primary aims, and the most significant 

changes introduced by the Act.  

As most legal aid reforms during the 1990s, RHJL was highly focused on costs and making 

savings in the justice system.138 The most influential change brought by the Act was that it 

aimed to make publicly funded legal aid subsidiary to private insurances in the form of LAIs. 

The new main rule is that publicly funded legal aid will not be granted if the applicant has an 

LAI. Nor would legal aid be granted if the applicant does not have an LAI but would have had 

reasons to obtain one.139 For example, persons who renounce provisions on private legal aid in 

their home insurance contracts may subsequently not be granted publicly funded legal aid. The 

purpose of this rule is not only to reduce costs for the state, but also to create incentives for the 

general public to obtain private insurances and promote a broad insurance coverage.140  

However, this rule did not aim to exclude poor persons or persons in vulnerable groups who 

did not have the ability to obtain an LAI from acquiring legal aid. In the preparatory works of 

RHJL, it is stated that persons who newly moved, have been in long-time hospital care or been 

imprisoned, and thus did not yet have reasons to obtain an LAI through, for example, a home 

insurance, should qualify for publicly funded legal aid.141 Moreover, legal aid should still be 

granted in certain cases for persons unable to obtain an LAI, in order to protect the weak social 

groups, such as young people, homeless or poor persons.142 There are also exceptions for others 

who would have had a reason to obtain an LAI but did not do so, where there are special reasons 

for granting legal aid. An example is case NJA 2001 s. 135 where legal aid was granted in a 

proceeding concerning child custody. The mother in the case did not have an LAI but would 

have had reasons and financial abilities to obtain one. The Court of Appeal and the Supreme 

Court ruled that the mother should be granted legal aid, since the case concerned a matter of 

high importance, where the children also had a significant interest in the outcome. Thus, it was 

not reasonable to expect her to manage the case by herself. Consequently, only persons who 

cannot not pay for their legal expenses in another way have access publicly funded legal aid.143  

To illustrate the legal protection offered by LAIs, the insurance company Folksam’s home 

insurance covers legal expenses for legal counsel and court fees in disputes, if the dispute is to 

be settled by a general court. The insurance does not cover disputes in relation to an individual’s 

work or employment, crimes caused by intent or disputes with an ex-spouse or partner regarding 

property division. The maximum reimbursable claim for legal expenses under the insurance is 

SEK 300,000.144 It has been pointed out that LAIs can be counterproductive in ensuring wide 

access to legal aid, especially when they do not cover costs for legal counselling. In many cases, 

persons need financial assistance to afford minor legal services such as advice, and not 

necessarily representation in litigation, since far from all cases end up in court.145 The LAI 

included in Folksam’s home insurance only covers expenses for counsel and court fees in a 

dispute that is to be settled by a general court. Thus, persons only needing legal aid to cover 

costs for legal counselling may have to pay the full counselling fee by themselves, unless they 

have such scarce means that the fee can be reduced.  
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In addition, a committee for the Swedish National Court Administration (Domstolsverket) 

carried out an evaluation of the results of RHJL in 2000. It found that RHJL had been overall 

successful in most aspects, especially as regards to savings. Between the years 1994/95 and 

2000, the public legal aid spending decreased by SEK 173 million.146  However, the evaluation 

found that the protection offered by LAIs was in certain cases lower than the protection offered 

by publicly funded legal aid under RHJL.147 This is a problem as it may give rise to 

contradictory situations where persons are obliged to obtain private insurances, however 

possibly being ‘worse off’ under those insurances than what they would be under a publicly 

funded system. Moreover, the private insurance companies can freely set the terms for their 

LAI-contracts. This means that delivery of legal aid in Sweden primarily depends on the content 

and appropriateness of insurances offered by private insurance companies.148 In a latter 

evaluation, the National Court Administration recognised the ‘undesirable consequence’ that 

the insurance companies may exclude certain matters from the scope of their LAI.149 This, in 

turn, could give rise both to individuals being excluded from financial assistance in legal 

matters, as well as increased costs for the state due to a heavier burden on the public legal aid 

system.   

RHJL introduced further changes in several aspects. Firstly, it made minimum one hour of legal 

counselling a mandatory requirement for obtaining legal aid.150 Legal counselling is offered by 

an attorney or lawyer at a law firm, or a legal aid counsel, for maximum two hours.151 The fee 

for the counselling can be reduced partly or completely, depending on the financial resources 

of the applicant or if the applicant is underage.152 Secondly, RHJL cut common family law 

cases from the scope, such as most cases regarding divorce or child maintenance.153 The reason 

for this is to reduce costs, promote alternative dispute resolution and to avoid unnecessary 

litigation as far as possible.154 In 2007, 90% of divorced couples with children settled custody 

disputes through mediation or legal counselling, or on their own.155 Moreover, there should be 

an assessment of whether publicly funded legal aid is necessary in each individual case, and the 

deciding factor should be whether the applicant is in need of legal counsel. Legal aid is not to 

be granted in cases where individuals can be offered legal assistance by a public defence counsel 

or public counsel, i.e., in criminal proceedings or certain administrative proceedings.156 The 

benefits provided covers financial compensation to the legal counsel for a maximum of 100 

hours of work, costs for presenting evidence before general courts or the Labour Court, costs 

for investigations necessary for the applicant to secure its rights, as well as costs for employing 

a mediator in certain cases.157  
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In addition, the previous scheme for financial eligibility assessment - annual income in relation 

to the basic amount - was replaced with a sum of maximum annual income. The previous system 

was considered complicated, and it was difficult to predict whether a person would be eligible 

for legal aid. In practice, this meant that the allowed maximum income was lowered by SEK 

39,000, setting the new maximum income to SEK 210,000.158 The maximum income limit was 

however raised to SEK 260,000 in 1999.159 A Swedish Governmental Official Report (SOU) 

from 2014 proposed that the maximum income limit should be raised to SEK400,000 to ensure 

broader access to publicly funded legal aid.160 However, there has been no measures to increase 

income eligibility, which is problematic as the average salaries continue to rise each year. This 

means that a large group—the middle-income earners—are once again excluded from legal 

aid.161 Thus, RHJL shifts focus from guaranteeing broad and equal access, which was the aim 

of the 1972 reform, to granting legal aid only to the poorest persons.    

The proposal of RHJL aimed to abolish the system of Legal Aid Boards and the legal aid 

agencies. Since 1991, administration of legal aid has been carried out by the courts and law 

firms who handle legal aid clients.162 However, the Legal Aid Board as well as the Legal Aid 

Agency, now organised as one agency (Rättshjälpsmyndigheten) connected to Sundsvall 

District Court, still exist.  According to RHJL, the court in which the case is to be settled decides 

on the application of legal aid. Otherwise, the Legal Aid Agency decides on the matter.163 A 

further important change of the administration of the legal aid system was the closing down of 

the public legal aid offices in 1999. Pursuant to this reform, there are no longer any 

Government-employed lawyers offering legal aid services.164  

2.3 Comparative Discussion 

There are several interesting points of comparison as regards the organisation and delivery of 

legal aid. Originally, in England & Wales, legal aid was primarily administered by the Law 

Society. As part of the austerity reform in the 1980s, the legal aid scheme was brought under 

Government administration in order to ensure better spending control. However, the legal aid 

services were still provided by private law firms, law centres and the CAB on a voluntary basis. 

The broad delivery of legal services by a voluntary scheme can be considered as one of the 

positive impacts of self-reliance in liberal societies.165 It is however still the state, through the 

Legal Aid Agency, that administers the legal aid scheme through granting contracts, funding 

law centres and employing public defenders. The main reason for the difference in organisation 

is the feature of the English legal aid system of being a ‘judicare system’, in which legal services 

are outsourced from the state to private actors. The franchising and contracting system 

introduced by the LSC has led to a decreased number of law firms offering legal services. This 

has negatively affected easy access to legal aid. Numbers show that in 2004, some persons in 

need of legal aid-lawyers had to travel up to 80 km to find a lawyer.166 It is however imaginable 
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that physical law offices have played out their role due to the increased accessibility of 

telephone and internet-based services in the 21st century.167  

In Sweden, by contrast, there has never been an extensive legal aid scheme for extra judicial 

services. Sweden has more or less always delivered services through the public sector and has 

not had a contracting system with private law firms or the Bar Association, except for the 

limited use of the jämtland-system. Up until the 1990s, provision legal aid and advice was 

largely administered through a county-based system with the county legal aid agencies. 

Subsequent to the reform in 1996, there are no longer any state-run local offices or Government-

employed lawyers who provide legal advice or aid in Sweden. Instead, litigants apply to the 

court to have their legal expenses for the proceeding reimbursed by the state. To what extent 

this has affected accessibility remains uncertain.  

However, the most ground-breaking reform in Sweden was making public legal aid subsidiary 

to the legal protection offered by LAIs in 1996. Thus, there has been a shift from public legal 

aid to a private self-sourcing through LAI. In Sweden, individuals are responsible for obtaining 

LAIs in order to secure access to legal aid in case they find themselves in a dispute. By 

implementing the ‘had reasons to obtain LAI’-rule in RHJL, the Act acquits the state from 

primary responsibility to provide legal aid in cases where individuals, in their turn, have not 

met their responsibilities. To demonstrate, the Swedish legal aid system firstly requires all 

persons to obtain LAIs. If they do not, although they have reasons to, they may be excluded 

from accessing publicly funded legal aid instead. Secondly, the marketisation of legal aid allows 

private insurance companies to freely decide on the content of the LAIs. This means that the 

insurance providers may exclude dispute matters or otherwise adjust the contract terms in 

favour of their own interests, rather than the interests of the policyholders or the state. Thirdly, 

obtaining legal counselling is a mandatory requirement to qualify for publicly legal aid under 

RHJL. However, when LAIs do not cover expenses for legal counselling, this can still lead to 

high legal costs for poor individuals. In conclusion, the new system under RHJL may create 

contradictory situations that risk hindering access to financial assistance in legal matters—

impeding effective access to justice.    

Although both countries have differently organised justice systems and have provided legal aid 

in different ways, the issue has been followed by similar ideological reasoning in both countries. 

Starting after the second world war, both countries founded their legal aid systems on a 

collectivistic basis, viewing the state as responsible for the well-being of the citizens.168 This 

expanded further during the 1970s as part of a movement for welfare rights taking place in 

western countries.169 During the 1980s and 1990s, the conservative Government in the UK 

shifted the social welfare approach to a liberal market-based system, where emphasis was put 

on self-reliance.170 It did not take long until the Swedish system followed this reasoning and 

refocused its legal aid system from provision of broad public services, to offering legal aid only 

to those most in need, with a heavy reliance on self-resourcing through private insurances.  

An important and noticeable difference is the number of reforms of the legal aid systems carried 

out in both countries. England & Wales has conducted a new reform every 10-15 years, whose 

aims have depended largely on the ruling party’s political targets. The English austerity-reforms 

seem to have struggled to fulfil their goals, as spending continued to rise until LASPO was 

adopted. In Sweden, there have been two major reforms since 1919, except for some 
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amendments of the existing law. Thus, the Swedish legal aid system has therefore had the 

chance to develop more slowly and continuously.  

During the past 40 years, the primary focus of the reforms in both jurisdictions has been to 

make the legal aid systems as cost-efficient as possible. Legal aid spending per inhabitant has 

historically been much higher in England & Wales. In 2004, England & Wales spent €57 per 

inhabitant on legal aid, whereas Sweden spent just a little above €10.171 In 2018 however, 

Sweden spent €35,59 per inhabitant and England & Wales spent €31,26.172 A reason for the 

increased spending per inhabitant on legal aid in Sweden may be due to an overall increase in 

caseload before Swedish courts in recent years.173 Nevertheless, when looking at the numbers, 

it seems that LASPO has fulfilled its aim of lowering the public expenditure on legal aid.  

An explanation for the historically high spending levels in England & Wales is the higher 

number assisted cases, most notably in criminal proceedings. The spending on each case has 

been quite low, but this effect has been trumped due to the high number of cases.174 In 2003/4, 

Sweden had 13,995 crimes per 100,000 inhabitants, of which 759 were brought before a court. 

England & Wales, on the other hand, had 11,241 crimes per 100,000 inhabitants and 3,813 were 

brought before a court.175  

Moreover, an explanation for the high costs of the English legal aid system often put forward 

is the fact that the English legal system is an adversarial system. The intrinsic features of the 

adversarial system, highly concentrating on rules of argument, makes it difficult for untrained 

individuals with little legal knowledge to represent themselves in court. Thus, more direct legal 

assistance for litigants is needed.176 Furthermore, the English legal aid scheme is isolated from 

other agencies within the justice system, fostering little collaboration with other bodies. 

Whereas spending on legal aid is high, spending on other parts of the justice system is 

comparatively low.177 As for 2018, the per inhabitant spending on courts in England & Wales 

was slightly above €30, and in Sweden it was nearly €70.178 The percentage of the court budget 

directed towards legal aid was 41% in England & Wales and 30% in Sweden.179 This does 

however not mean that the English legal aid system is inefficient and expensive, but the special 

features of the justice system and the increased need for direct legal assistance tend to turn up 

the numbers. In other countries with differently organised justice systems that require less direct 

assistance, legal aid and court budgets may be differently directed.180 

Cuts to both scope and eligibility for legal aid has been a common denominator for legal aid 

reforms in both countries since the 1980s. In England & Wales, civil and criminal legal aid 

were put under the same governing body. To comply with international legal obligations, 

criminal legal aid was prioritised and consumed a large part of the budget, which led to civil 

legal aid having to step back. As follows under Chapter 3, also all criminal legal nowadays—

except for initial advice— is means tested. The last expansion of the legal aid system in England 
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& Wales took place during the ‘golden period’ in the 1970s. Since then, eligibility and scope 

has practically been narrowed down with each reform, both for criminal and civil legal aid. The 

Swedish legal aid system also witnessed a broad expansion of the legal aid system in the 1970s, 

but since then, focus has been on narrowing down the public legal aid system. Omissions to 

increase the income limit under RHJL has led to a large part of the population now being 

excluded from eligibility. Thus, for every year that the average income levels increase, fewer 

and fewer people are eligible for publicly funded legal aid. However, the primary means for 

reducing the breadth of the public legal aid system in Sweden has been shifting the delivery of 

legal aid to a self-resourcing through LAI. As follows under Chapter 3, the situation regarding 

criminal legal aid is different in Sweden. In most serious criminal proceedings, the accused 

would be appointed a public defence counsel in accordance with the rules of the Code of 

Judicial Procedure, regardless of the defendant’s financial situation. This is a guarantee under 

criminal procedure, and thus not a part of the ‘regular’ legal aid system and RHJL. There is, 

however, no evidence that the public defender system is more cost-effective than system based 

on representation by private practitioners.181  
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3. Contemporary Scope and Eligibility for Legal Aid  

This chapter aims to compare and analyse the contemporary legal aid regulations in England & 

Wales and Sweden, focusing especially on the scope of cases for which legal aid is available 

and the criteria for eligibility. The chapter begins with a presentation of the contemporary scope 

and eligibility criteria for civil and criminal legal aid and is concluded by a comparative 

discussion and analysis.  

3.1 England & Wales  

Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) introduced a wide 

range of changes to the English legal aid system. By way of introduction, it gave the Lord 

Chancellor the utmost responsibility for securing availability of legal aid. The Lord Chancellor 

can take any measures designed to carry out this function.182 Moreover, the Lord Chancellor 

appoints a civil servant as the Director of Legal Aid Casework (the Director) who is to assist 

the Lord Chancellor in carrying out the functions in accordance with Lord Chancellor’s 

guidance and directions. The directions and guidance must be published but can be revised or 

withdrawn from time to time.183 According to LASPO, it is the Lord Chancellor or the Director 

who is to decide on legal aid matters. However, the decision-making power and many of the 

administrative functions can be delegated to other actors.184 As was noted in Chapter 2, it is the 

LAA that carries out the primary administration of legal aid.   

3.1.1 Civil Legal Aid  

The matters of civil law that qualify for legal aid are listed in Schedule 1 of LASPO. The Lord 

Chancellor is given mandate to add or omit services from the scope.185 The Schedule covers 46 

different matters, which can be summarised as follows: 1) care, supervision, protection and 

maintenance of children, unlawful removal of children, mediation in family matters and 

services provided to children who are parties in family proceedings, forced marriages, family 

homes and domestic violence; 2) special educational needs, mental health and capacity, 

community care, facilities for disabled persons; 3) appeals relating to welfare benefits; 4) 

judicial review of an enactment, decision, act or omission, habeas corpus, abuse of a public 

authority’s position or powers and breach of Convention rights (Human Rights Act 1998) by a 

public authority; 5) clinical negligence of severely disabled infants; 6) appeals before the 

Special Immigration Appeals Commission and matters concerning rights of immigrants, asylum 

seekers and citizenship and nationality of separated children; 7) matters regarding rights of 

victims of human trafficking, slavery, servitude or forced or compulsory labour; 8) 

homelessness, risks to health and safety in rented homes; 9) injunctions against an individual 

under the Ani-social Behaviour, Crime and Policing Act 2014, injunctions for gang-related 

violence and drug-dealing activity; 10) protection from harassment, services for victims of 

sexual offences, restraints, orders, directions and applications under the Proceeds of Crime Act 

2002, inquests under the Coroners Act 1988 for death of the individual’s family, matters in 

relation to contravention of the Equality Act 2010 (or previous discrimination legislation); 11) 

environmental pollution, certain cross-border disputes; 12) prevention and investigation against 
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terrorism and extended retention of travel documents under Counter-Terrorism and Security 

Act 2015. 186  

When a legal service is not provided for in the scope of part one of Schedule 1, the Director can 

authorise an exceptional case determination in relation to the individual, if necessary and 

appropriate in order to avoid a violation of the individual’s Convention rights (the 1998  Human 

Rights Act).187 Thus, legal aid must be granted where a failure to provide legal aid would violate 

the ECHR.188 Lord Chancellor Grayling firstly tried to set a very high threshold for applications 

that would receive exceptional case funding when formulating the guidelines for exceptional 

case determinations. According to the guidelines, what should be considered when approving 

an application for exceptional case funding should be if a refusal of legal aid would make the 

claim practically impossible or lead to obvious unfairness.189 This statement was subsequently 

declared unlawful by the Court of Appeal in the case of R (Gudanavicene and others) v The 

Director of Legal Aid Casework; The Lord Chancellor.190 Moreover, Lord Chancellor Grayling 

also tried to amend the scope for civil legal services to include a ‘residency test’ by which legal 

aid would only be granted to those who have been resident in the UK for at least 12 months. 

Lord Chancellor may, according to LASPO, add or remove categories from the scope, but not 

include further tests of eligibility. Therefore, the ‘residency test’ was declared unlawful by the 

Supreme Court in R (The Public Law Project) v Lord Chancellor.191  

An exceptional case determination can also be authorised if the legal service consists of 

advocacy in a proceeding under the Coroners Act 1988, concerning the death of a member of 

the applicant’s family, or when there is a wider public interest in relation to the individual and 

its inquest and it has been determined that the individual qualifies for the services. A wider 

public interest determination requires that, in the particular circumstances of the case, granting 

of legal aid will have significant benefits for others than only the applicant and his or her family 

members.192 Legal persons only qualify for legal aid—criminal or civil—if an exceptional case 

determination has been done.193  

Part two of Schedule 1 also explicitly covers a number of exclusions of matters for which legal 

aid will not be granted. These mainly regard personal injury or death, different types of torts 

and damages, defamation and malicious falsehood, conveyancing, wills, trust law, company, 

partnership and business law and certain matters under social welfare law.194 Some exclusions, 

when relevant, are also stated under each respective section of part one of Schedule 1. There 

are exceptions for access to advocacy in the Supreme Court, Court of Appeal, High Court and 

Court of Protection if the case concerns a person’s right to life, liberty or physical safety, 

medical treatment, capacity to marry, enter into civil partnership or have sexual relations and 

in cases regarding a person’s right to family life.195 In conclusion, the scope of civil legal aid 

under LASPO has clearly been narrowed down to the most vulnerable situations, regarding 

mainly acute social cases or cases that more or less directly affect certain human rights.  
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Eligibility for civil legal aid is based on an assessment of both the applicant’s means and the 

prospects of success on the merits of the applicant’s case. The criteria for qualification for legal 

aid by an assessment of the applicant’s financial resources is decided by the Lord Chancellor 

through regulations, i.e., secondary legislation.196 In some cases, for example regarding child 

protection, abduction of children or case before mental health tribunals, or of the applicant 

receives certain financial support and benefits, an assessment of the applicant’s financial 

resources does not need to be made.197 The financial eligibility limit assessment can also be 

disapplied in matters regarding inquests under the Coroners Act 1988, if the right to life under 

Article 2 of the ECHR is applicable, for cross-border disputes or in proceedings regarding 

domestic violence, female genital mutilation protection orders or forced marriage.198   

The general financial eligibility limit for monthly gross income is £2,657.199 If the applicant 

has more than four children for which he or she receives financial child benefits, the sum of the 

applicant’s gross income will be increased with £222 for the fifth and each subsequent child.200 

Moreover, if the applicant’s monthly income exceeds £733, and he or she has disposable capital 

that exceeds £8,000, the applicant is not eligible for legal aid.201 For matters regarding 

immigration, human trafficking, slavery, servitude or forced or compulsory labour, the gross 

monthly income limit is set to £733 and the disposable capital limit to £3,000.202  

When calculating the disposable capital, account is also to be taken to the value of capital 

resources other than money, for example a house, if that resource were to be sold.203 When 

calculating non-money capital resources, the Director must take account to what is equitable.204 

Non-money capital includes money that is due to the applicant, value of a life insurance policy 

that the applicant can use as a security for loans, interests in common property, value of business 

or interest in land.205 There must however be deductions for debts and for values and interests, 

which may not exceed £100,000, in relation to certain capital resources such as land or 

dwelling.206 The financial eligibility limit assessment can be disapplied in multi-party actions 

if there is a significant wider public interest.207  

In the case of G.R., R (on the application of) v Director of Legal Aid Casework & Anor,208 a 

woman had applied for a legal aid in the family-law proceeding pursuant to her divorce from 

her abusive ex-husband. However, since she owned interest in the house she had shared with 

her ex-husband, the Director found that she did not meet the financial eligibility criteria and she 

was not granted legal aid. The applicant claimed that she could not sell the house and acquire 

her assets, as her ex-husband would not consent to the sale. The High Court concluded that the 

Director had failed to make an equitable assessment of the assets and remitted the legal aid 

application for further consideration.209 This ruling meant that, even in some cases where the 
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applicant has large non-money assets, the equitable eligibility assessment must prevail if the 

applicant is unable to liquidate those assets.   

As regards the test on the merits, also these criteria are set out in regulations.210 When setting 

the criteria, the Lord Chancellor must consider certain factors, such as likely cost and 

availability of resources to provide the services, the importance of the matter for the individual, 

nature and seriousness of the circumstances, other legal services available for the individual, 

conduct of the individual in relation to the services or legal proceedings and if there is a public 

interest to provide legal aid.211 It should be especially considered whether mediation or other 

forms of dispute resolution are more suitable than litigation in certain proceedings.212 For the 

merits test, it must firstly be assessed whether it is likely that the client will obtain a successful 

outcome in the proceedings. ‘Successful outcome’ refers to the outcome that the applicant can 

reasonably wish for. When assessing this, regard should be taken to whether the proceedings in 

which legal aid is applied for is possible to settle, and whether an appeal would be possible and 

successful.213 The assessment is classified on a range from ‘very good’ prospects, with 

minimum 80% chance of success, to ‘poor’, with less than 45% chance of success. If the 

prospect is estimated to be below 50% chance of success, the application must be rejected.214 

Secondly, there is a test on the general merits. The criteria for this test differ slightly depending 

on the type of case, e.g., if it regards representation in legal proceedings, help at court or help 

in family meditation.215 For example, the standard criteria for determination for legal 

representation cover whether there are any potential sources for funding, there is another person 

that could be expected to bring the proceedings, the individual has exhausted other alternatives 

to legal proceedings, there is need for representation considering the nature and complexity of 

the issues, existence of other proceedings and interest of other parties in the proceedings and 

finally whether the proceedings are not likely to be allocated to the small claims track.216 In 

conclusion, if the legal issue at hand is covered by the scope of Schedule 1 of LASPO, or if the 

case qualifies for an exceptional case determination, the applicant’s financial resources are 

below the income and capital limits, the case has over 50% chance of success and the general 

merits criteria are met, the applicant qualifies for obtaining publicly funded civil legal aid.  

3.1.2 Criminal Legal Aid  

As was noted above in Chapter 2 under section 2.1.4, England & Wales has a mixed public-

private system for criminal legal aid. However, the public criminal legal aid system is limited, 

only consisting of four public defender offices spread over the country.217 Individuals who have 

been arrested and are being held in custody at police stations, or similar premises, have a right 

to initial legal advice upon a request to contact a solicitor.218 Over the past decade, a large part 
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of the initial legal advice and assistance has been given through telephone services.219 As was 

noted in Chapter 2 in relation to delivery of criminal legal services post-LASPO, there may also 

be solicitors directly available at the police station under the Duty Provider Contracts.  

In criminal proceedings, legal advice and assistance or representation is possible if the applicant 

passes assessments of means and merits—a so-called interest of justice-test.220 The criteria for 

means and merits assessments are decided by the Lord Chancellor and established in 

regulations. In order to be financially qualified for advice and assistance in criminal 

proceedings, the applicant’s disposable income may not exceed £99 and disposable capital may 

not exceed £1,000.221 Unless it is inequitable or impractical, or if the applicant’s partner has 

conflicting interests in the case, also the applicant’s partner’s financial resources should be 

taken into account.222 For representation in criminal proceedings, different assessments of 

financial eligibility may be applied. Following the initial means test, the applicant’s gross 

annual income may not exceed £12,475. If the gross annual income is above £12,475 but below 

£22,325, a full means test will be applied. In that case, the applicant’s disposable annual income 

may not exceed £3,398, after there has been deductions for tax, insurance payments, housing, 

childcare and maintenance.  If the applicant’s annual income is more than £22,325, he or she 

will not qualify for publicly funded representation in criminal legal proceedings in a 

Magistrates’ Court.223 Also the applicant’s partner’s resources may be regarded in the financial 

eligibility assessment for legal representation.224 The calculations are weighted to deduct costs 

for maintenance of children or income that stems from certain allowances or funds.225 If the 

applicant is a minor or an adult living on benefits,226 the applicant will automatically pass the 

means test to qualify for representation in criminal proceedings.227  

If the applicant passes the financial eligibility test for representation in the Magistrates’ Court, 

he or she will also obtain representation in the Crown Court in relation to the proceedings, 

however not automatically for an appeal.228 An applicant who does not pass the financial 

eligibility tests may still receive funding for Crown Court cases but will then have to pay 

contributions.229 The means-based eligibility assessment for criminal legal aid has been 

tightened through LASPO. This measure was, as was noted above under section 2.1.3, re-

introduced in 2006 as a counter reaction to criticism that also wealthy offenders who could pay 

for their own defence were granted publicly funded legal aid. There is a risk that means-based 

eligibility assessments increase the number of unrepresented defendants.230  

As for the merits test, the so-called ‘Widgery criteria’ will be applied to the applicant’s case to 

assess whether it will be in the interests of justice to grant the applicant legal aid. The criteria 
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include assessments of whether the applicant is likely to lose his or her liberty, livelihood or 

suffer serious damage to his or her reputation, whether the matter arising in the proceedings 

involves a substantial question of law, an assessment of the applicant’s ability to understand the 

proceedings and state his or her case, if the proceedings will involve tracing, interviewing or 

expert cross-examination of witnesses on behalf of the applicant and whether it is in the interest 

of another person that the applicant is represented.231 The criteria regarding ability to understand 

the proceedings refers to persons who have hearing disabilities, mental illnesses that affect their 

understanding and individuals who do not speak sufficiently good English to present their own 

case.232 The criteria regarding someone else’s interest to have the person represented refers to, 

e.g., sexual offences or abuse where the victim needs to be protected from being questioned 

directly by the defendant.233 In conclusion, if an applicant satisfies both tests on means and 

merits, he or she will be granted publicly funded legal aid in a criminal proceeding.  

3.2 Sweden 

As was concluded in Chapter 2, Rättshjälpslagen (the Legal Aid Act) of 1996 (RHJL) 

introduced some significant changes to the Swedish legal aid system. The most important 

reform was that of making public funding of legal aid subsidiary to resourcing by private 

insurances—LAIs. This means that financial assistance in legal matters will be primarily 
delivered by private insurances. Only those who do not have or did not have a reason to obtain 

an LAI will qualify for publicly funded legal aid under RHJL. The following sections describe 

the scope and eligibility criteria for granting of legal aid under RHJL.   

3.2.1 Eligibility and Scope of RHJL 

According to RHJL, legal aid can be granted in any legal matter, given that the matter is not 

covered by the list of exclusions in the act.234 A prerequisite for qualification of legal aid is that 

the applicant has obtained at least one hour of legal counselling by an attorney or lawyer at a 

law firm.235 Moreover, legal aid will only be granted to a physical person, not a company or 

other legal person, if that person’s annual income does not exceed SEK 260,000.236 If the 

applicant contributes to maintenance of children, SEK 15,000 will be deducted from the annual 

income for each child, up until the 5th child.237 Legal aid can be granted to deceased persons’ 

estates if there are special reasons to do so.238 Legal aid can also be transferred to the estate if 

the person who has been granted legal aid dies, if it is requested and reasonable that the state 

continues to contribute to cover the legal costs.239   

The deciding factor for whether legal aid can be granted depends on whether the applicant needs 

legal assistance in addition to the mandatory legal counselling, and this cannot be guaranteed 

by other means.240 In the case NJA 2001 s. 911, concerning enforcement of a foreign judgment, 

both the Court of Appeal and the Supreme Court held that a request for legal aid cannot be 

granted in cases where the applicant is only in need of the benefits provided by legal aid, such 
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as costs for evidence, and is not in need of legal counsel. Legal aid is not granted in matters 

where the applicant can be assisted by a public defence counsel or public counsel.241 This covers 

certain criminal proceedings, as is explained below in section 3.2.2, and certain administrative 

proceedings where the individual is assigned a public counsel by the relevant court or 

authority.242  

As a general rule, legal aid is only to be granted if it—depending on the circumstance 

importance and value of the case—is reasonable that the state contributes to the funding of the 

case.243 This provision is meant to replace the old provision of RHL, stating that legal aid can 

only be granted if the dispute is of genuine importance to the individual.244 An assessment of 

the circumstance includes factors such as prospect of success, possibilities to realise the claim 

and matters that the dispute regards. However, an application cannot be rejected simply due to 

low prospects of success. A rejection under this criterion presupposes that there is no actual 

legal dispute to settle, or that the opposing parties have misunderstood the legal position. It is 

primarily the legal counsel who is responsible for assessing whether it is reasonable to use 

public funds to settle a dispute. 245  Legal aid is most commonly rejected in cases of private 

prosecutions regarding e.g., defamation.246 As to value and importance of the case, legal aid 

cannot be granted where the claim is very low or where there is no objective importance of the 

case for the individual.247 Legal aid is also not granted in cases with very high claims that are 

not of importance for the applicant’s everyday-finances, for example purchase of shares, 

expensive art or other luxurious items.248  

As to the exclusions, legal aid cannot be granted for matters of tax-return, making of premarital 

agreement, wills or deed of gifts, making of estate inventories, matters of debt restructuring, 

property registration or property tax, registration under maritime law, property division (except 

for matters of protest against a property division), matters where legal aid can be postponed 

until a matter founded on similar grounds has been settled and matters of compensation due to 

road traffic injuries under the Traffic Injuries Act or liability insurances.249 Nor can legal aid be 

granted in cases where the claim has been transferred to another person for the sake of obtaining 

the benefit of legal aid.250  In matters regarding divorce, child maintenance, taxes, customs and 

fees or if the case is to be settled by a single judge in a district court (i.e. it is a small-claim 

matter) or be settled abroad, legal aid can only be granted if there are special reasons to do so.251 

For example, the general rule is that only more complicated divorce cases are eligible for legal 

aid. When both spouses agree to the divorce, or when there is no actual dispute to settle, legal 

aid is not granted.252 Qualification for legal aid in child maintenance disputes requires that there 

are difficulties in investigating the financial situation of the parents or that the child has special 

needs, as was established by the Supreme Court in case NJA 2003 s. 226. For persons who are 

not Swedish nationals and have never been resident in Sweden, legal aid can only be granted if 

the matter is to be settled in Sweden and there are special circumstances that allow for legal aid. 
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Finally, legal aid cannot be granted to traders or in matters relating to a person’s business 

activity, unless there are special circumstances considering, e.g., to the type of business, its 

limited extent and the person’s financial and personal conditions in general.253  

3.2.2 Legal Aid in Criminal Proceedings 

As was noted above, legal aid is not granted in matters where the applicant can be assisted by 

a public defence counsel.254 According to the Code of Judicial Procedure, an individual taken 

into custody or pretrial detention, or that has been accused of a crime for which the penalty is 

minimum six months imprisonment, shall be appointed a public defence counsel upon 

request.255 There is no assessment of financial eligibility of the defendant.256  A public defence 

counsel shall also be appointed if it is deemed to be necessary, considering the investigation of 

the crime, if there are uncertainties regarding what the sentence may be (other than fine or 

conditional sentence), or if it is deemed necessary considering the defendant’s personal 

conditions or the circumstances of the crime in general.257 In case NJA 1984 s. 435, the Supreme 

Court concluded that lacking language skills that hinder a defendant from securing his or her 

rights is a valid reason to appoint a public defence counsel. In conclusion, if a public defence 

counsel is not appointed, the defendant must consult his or her LAI. However, the common 

example of an LAI from Folksam presented above in Chapter 2 under section 2.2.3 does not 
cover crimes caused by intent. In such a case, the defendant can apply for legal aid if he or she 

meets the eligibility criteria in RHJL.   

3.3 Comparative Discussion 

Both countries base their civil legal aid eligibility assessments on tests of scope, merits and 

means. There are both differences and similarities as regards to the scope of the legal aid 

regulations: LASPO (England & Wales) includes a list of the scope in the act, whereas RHJL 

(Sweden) includes a list of exclusions, otherwise stating that legal aid can be granted for ‘any 

matter’. Both acts have similar exclusions, such as: making of wills, family matters such as 

divorce and related issues, certain torts and damages and business activities. However, LASPO 

includes disputes on maintenance of children, which is only included in the scope of RHJL if 

there are special reasons.  

The overall impression is that RHJL has a more generous scope compared to LASPO, which 

grants legal aid mainly in acute social cases or where certain human rights are at risk. As was 

established in Chapter 2, LASPO aims to make most of its savings by narrowing down 

eligibility and scope of the system. Moreover, a considerable difference is that the English legal 

aid system is not subsidiary to private insurances. In Sweden however, the publicly funded legal 

aid system is only supposed to function as a secondary option where legal aid through LAIs is 

not available. This may also be an explanation for the comparative ‘generosity’ of the Swedish 

legal aid scheme. If the state would offer a much narrower protection than LAIs, there would 

consequently be no real subsidiary safety-net, which would lead to unequal distribution between 

public and private legal aid. A further important difference is that LASPO includes a provision 

on exceptional case funding in civil cases where failure to grant legal aid would constitute a 
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violation of ECHR, whereas RHJL makes no reference to the Convention. This issue is furtherly 

discussed under Chapter 4. 

Moreover, both countries have largely implemented assessments of the merits in civil legal aid 

applications. Under RHJL, the test on the merits is practically the same for all cases, whereas 

the assessment under LASPO differs depending on what the dispute regards. However, the 

standard criteria for legal representation under LASPO cover an assessment of the nature and 

complexity of the proceedings. This is similar to the merits test in Sweden, where the deciding 

factor is whether the applicant is in need of legal counsel in addition to the mandatory legal 

counselling, i.e., taking account to the applicant’s abilities to manage the case by him or herself. 

A main difference regarding the test on the merits is that legal aid under RHJL cannot be refused 

merely on grounds of merits and likelihood of loss in court proceedings, whereas in England & 

Wales, cases with less than 50% prospect of success must be rejected.   

As to financial eligibility of civil legal aid, the monthly income limit for civil legal aid under 

LASPO, £2,657, is higher than that of RHJL, which equals to approximately £1,864.258 

However, RHJL only assesses annual income, while LASPO also assesses disposable capital 

and capital resources tied to property, such as immovable property or value of life insurance 

policies. This means that persons who are not eligible for legal aid in England & Wales may be 

expected to sell their home in order to be able to pay for their legal expenses. It has however 

been pointed out that real estate owners rarely fall under the monthly income limit either way.259 

Moreover, while RHJL makes deductions of SEK15,000 to the annual income for each child 

(up until the 5th), LASPO makes an addition of £222 for child benefits for the fifth and each 

subsequent child. In conclusion, the overall impression is that also the Swedish financial 

eligibility criteria under RHJL are more generous than those of England & Wales.  

Regarding legal aid in criminal proceedings, the Swedish criminal legal aid system is different 

from that of England & Wales. Both countries have a private-public mixed system, although 

the private alternative in Sweden is limited by what the LAIs cover, and England & Wales 

public alternative is limited by the small public defender system. In Sweden, persons accused 

of serious crimes, for which they are detained or faces minimum six months imprisonment, will 

be appointed public defence counsels without means testing. If so, legal aid under RHJL will 

not be available. Legal aid under RHJL is thus only available in criminal cases where the 

defendant is not detained or the penalty is less than six months imprisonment, or there are no 

other reasons for appointing a public defence counsel, and an LAI does not cover the legal 

expenses. In England & Wales, only initial legal aid and advice for arrested and detained 

individuals is available without going through an eligibility assessment.  

Both countries also include an assessment of the merits in criminal cases. In England & Wales, 

the merits-based test is clearly stipulated by the ‘Widgery criteria’ in LASPO. It is also part of 

the Swedish assessment, however not as pointedly stated. Besides in serious criminal 

proceedings, the Code of Judicial Procedure can allow for appointment of public defence 

counsel in certain cases if deemed necessary, as explained above in section 3.2.2. When a 

defendant needs to apply for legal aid under RHJL, an assessment whether it is reasonable that 

the state funds the case and if the individual needs further legal assistance by a legal counsel is 

made, just as for civil cases. There are similarities when comparing the merits-criteria in both 

countries. However, RHJL and the Code of Judicial Procedure focus primarily on whether the 

defendant is in need of legal counsel or other factors in relation to the personal circumstances 

of the defendant or the case in general. The ‘Widgery criteria’ under LASPO however also 
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explicitly includes a test on whether the proceedings can cause damage to the defendant’s 

livelihood or reputation, or if someone else, e.g., the victim of the crime, has an interest in 

having the defendant represented by legal counsel. Thus, LASPO’s ‘interest of justice’-test is 

broader and takes more factors into account.  

As for criminal financial eligibility, LASPO makes a distinction between advice and assistance 

and full representation in criminal proceedings. The maximum gross annual income limit for 

representation in criminal proceedings, £22,325, is about the same as the income limit under 

RHJL and thus about £960 lower than the income level for civil legal aid. The maximum gross 

annual income limit for the initial means test, £12,475, is considerably lower than that of civil 

legal aid. This means that LASPO’s civil legal aid financial eligibility criteria are more 

generous than the criminal legal aid eligibility criteria. Furthermore, a distinguishing factor of 

the criminal legal aid assessment under LASPO is that the financial resources of the applicant’s 

partner may also be taken into account. The means-based eligibility test has been tightened 

further by LASPO as a reaction to the criticism for granting free legal aid to wealthy offenders. 

In some cases, where the defendant is a minor of lives on benefits, the financial eligibility test 

can be disapplied. However, a test on the merits—the interest of justice-test—will always be 

conducted.  

Moreover, there is no exceptional case funding mechanism for cases that may amount to 

violations of the ECHR for criminal law under LASPO. This may seem contradictory, 

considering that access to criminal legal aid is a right explicitly covered by the Convention, as 

follows in Chapter 4 below. However, as was noted in Chapter 2, recent reforms of the legal 

aid system have prioritised access to criminal legal aid in order to comply with international 

legal obligations. Access to civil legal aid has been given second priority and the contemporary 

scope for civil legal aid can be considered remarkably narrow. This may increase the need for 

an exceptional case funding mechanism in civil cases. Nevertheless, the tightened financial 

eligibility criteria under LASPO may lead to an increased number of unassisted defendants, 

which is also problematic for ensuring access to fair trial under Article 6 of the ECHR. In 

conclusion, when comparing the two domestic legal aid systems, also the Swedish criminal 

legal aid system seems to be more generous than that of England & Wales.   
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4. Influence of the ECHR 

Access to legal aid is guaranteed by the right to fair trial in Article 6 of the ECHR. An important 

common denominator for the countries of comparison is that both have been parties to the 

ECHR since the early 1950s. Sweden implemented the ECHR in its domestic legislation 

through enacting the Act on the European Convention for the Protection of Human Rights and 

Fundamental Freedoms (Lag 1994:1219 om den Europeiska Konventionen Angående Skydd för 

de Mänskliga Rättigheterna och de Grundläggande Friheterna), which entered into force on 1 

November 1998. England & Wales implemented the ECHR through the Human Rights Act, 

which entered into force on 2 October 2000. This chapter aims to examine how the right to 

access to legal aid under the ECHR has influenced the access to publicly funded legal aid in 

England & Wales and Sweden. The chapter begins by shortly describing how access to criminal 

and civil legal aid should be granted according to the Convention, and thereafter analyses how 

this has influenced the domestic legal aid systems in the countries of comparison by 

reconnecting to the findings made by previous chapters.  

4.1 Access to Criminal Legal Aid under the ECHR  

Access to free legal aid in criminal proceedings where the defendant does not have means to 

pay is explicitly covered by Article 6(3)(c) of the ECHR.  Following the ECtHR’s case-law, the 

right to publicly funded criminal legal aid is subject to two conditions which are assessed 

collectively.260 Firstly, the applicant must show a lack of sufficient financial resources. In 

Pakelli v. Germany, the ECtHR held that evidence for lack of financial resources does not have 

to go beyond all doubt, but must give indicators that the applicant does not have sufficient 

means.261 Secondly, there is an obligation to offer publicly funded legal aid only when the 

‘interest of justice’ so requires, as was found in Quaranta v. Switzerland.262 An assessment of 

the ‘interest of justice’ should take into account the facts of the case as a whole, but consider 

especially the seriousness of the crime and the severity of the sentence.263 Quaranta v. 

Switzerland also established that, as a general rule, a defendant who risks imprisonment should 

be granted free legal assistance.264 Moreover, the complexity of the case and personal 

conditions of the accused should also be taken into account, especially considering the 

applicant’s language skills and knowledge of the legal system.265 When conducting the 

assessment of the ‘interest of justice’, the relevant authority should assess whether any plausible 

damage may arise in relation to the applicant if he or she is not granted legal aid, rather than 

assessing any ‘actual damage’ in hindsight.266 

4.2 Access to Civil Legal Aid under the ECHR  

Access to legal aid in civil proceedings is not covered explicitly by Article 6 of the ECHR. 

However, Article 6(1), which guarantees everyone access to a fair and public hearing, has been 

found to include a right to civil legal representation in certain cases. In Airey v. Ireland, the 

ECtHR concluded that Article 6(1) does not contain any obligation to grant legal aid in civil 
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matters and that the contracting states have discretion as to how they wish to organise their 

domestic legal aid systems.267 Nonetheless, as the rights of the ECHR must be ensured 

effectively, ECtHR found that there may be an obligation to offer civil legal assistance in 

situations where effective access to court may be impeded without access to legal aid.268 The 

core of the ECtHR’s reasoning lies in whether a refusal of legal aid would impair the applicant’s 

right to a fair trial, as was held in McVicar v. the United Kingdom.269 

A key-case regarding access to civil legal aid is Steel and Morris v. the United Kingdom. In this 

case, two persons had been sued for defamation for spreading false information about the fast-

food chain McDonald’s. The defendants’ application for legal aid was rejected, as defamation 

was not covered by the scope for legal aid. The defendants had to represent themselves in court, 

whereas McDonald’s could afford to hire specialist lawyers. Naturally, the defendants lost the 

case. The ECtHR found an unacceptable inequality of arms and ruled that the denial of legal 

aid had caused a violation of the right to fair trial in Article 6(1).270 Steel and Morris v. the 

United Kingdom established important principles for granting of civil legal aid. Firstly, legal 

aid systems that test the applicants’ eligibility, such as a financial eligibility assessment and a 

test on the prospects of success, are not contrary to Article 6(1).271 However, these tests may 

not be arbitrary or disproportionate so that they risk to impair the right to court, as was 

established in Aerts v. Belgium.272 Secondly, it is not necessary that the state uses public funds 

to create complete equality of arms between the opposing parties—it is satisfactory that each 

party has a reasonable chance to present their case without being at a disadvantage.273  

The ECtHR has developed further principles regarding delivery of legal aid in its case-law. In 

Airey v. Ireland, the Court found that complexity of the proceedings and the law must be taken 

into account when assessing the applicant’s eligibility for legal aid.274 In Steel and Morris v. 

the United Kingdom, it was also concluded that legal aid eligibility criteria must consider the 

importance of the case to the applicant as well as the applicant’s abilities to represent him  or 

herself effectively.275 Lastly, legal aid must be granted in cases where there is a statutory 

requirement to have legal representation, as was found in Gnahoré v. France.276 

4.3 Comparative Discussion 

When comparing the domestic legal aid systems with the requirements established by the 

ECtHR, several similarities can be identified. For example, in civil proceedings, both countries 

have a two-tier test of financial eligibility and merits—including tests of prospects of success 

to a certain extent. Moreover, both countries’ civil legal aid assessments contain factors such 

as importance of the case to the applicant and complexity of the proceedings. The deciding 

factor for legal aid under RHJL (Sweden) is whether the applicant is in need of legal counsel, 

meaning that the applicant is unable to represent him or herself. In criminal legal aid eligibility 

assessments, both countries regard the risk of the defendant losing his or her liberty, although 

this alone is not sufficient to qualify for legal aid under LASPO (England & Wales). Although 
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the ‘Widgery criteria’ in LASPO are more extensive and pointedly stated than the criteria under 

RHJL and the Code of Judicial Procedure, both countries’ systems include assessments of the 

necessity of the defendant to be represented considering the seriousness and severity of the 

crime and the sentence or knowledge of language and law.  

However, the ECHR gives the contracting states broad discretion to organise their legal aid 

systems and for civil legal aid—there are no specific requirements on delivery as long as the 

legal aid system is not restricting individuals’ access to court. Moreover, in 1953, when the 

ECHR entered into force, both countries already had a system in place to offer legal aid to 

persons who could not afford it. By the time the ECtHR’s case-law on legal aid started to 

develop with the Airey v. Ireland-judgement in 1979, both countries had provided extensive 

legal aid systems for nearly a decade through the Legal Advice and Assistance Act 1972 

(England & Wales) and RHL (Sweden). Once the ECHR was implemented in domestic law 

through the Act on the European Convention for the Protection of Human Rights and 

Fundamental Freedoms in Sweden in 1994 and the Human Rights Act in England & Wales in 

1998, the countries had been providing legal aid through ‘modern’ legal aid systems for nearly 

half a century. In Sweden, legal aid for defendants deprived of their liberty in criminal trials 

was guaranteed already during the era of the LFR and is thus not an effect of the Quaranta v. 

Switzerland-judgement from 1991. Consequently, the right to access to publicly funded legal 

aid is not an invention made by the ECHR, although it has been confirmed by the Convention 

and its Court.  

This does however not mean that the ECHR is unimportant regarding access to publicly funded 

legal aid. LASPO includes an explicit reference to ECHR, allowing exceptional case funding 

in civil cases where a rejections of legal aid applications would lead to violations of the 

Convention. In addition, the Ministry of Justice (UK) states that it has considered its obligations 

under the ECHR, as well as other European and international legal obligations, when forming 

its proposal for LASPO.277 This may be because the legal aid system under LASPO is rather 

new, at least in comparison to RHJL, and thus have had more developed ECHR-law to consider 

when forming the Act. Moreover, in the case of Steel and Morris v. United Kingdom, the 

previous domestic legal aid system under the Access to Justice Act 1999 was criticised for not 

granting legal aid in cases where it had been necessary and had thereby violated the right to fair 

trial. Inclusion of a provision explicitly ensuring access to legal aid in situations where there 

would otherwise be a violation of the Convention may be an effect of that judgment, as an 

attempt to balance austerity measures and compatibility with the ECHR.   

Meanwhile, there are no references neither to ECHR in RHJL or its proposal. This is however 

reasonable considering that RHJL is adopted in 1996, which is before the Act on the European 

Convention for the Protection of Human Rights and Fundamental Freedoms had entered into 

force in Sweden. Moreover, the historical discussion on human rights in Sweden has been 

limited and it was not until the second half of the 20th century that legal protection of 

individuals’ rights as such started to develop.278 The general perception was that of rights being 

important for the political discussion, however not a matter for the legislator to regulate. In 

other words, codifying rights was not considered to be of importance for social reforms.279  The 

Swedish National Court Administration found in an evaluation of RHJL from 2009 that the Act 

is in conformity with the ECHR and the Act on the European Convention for the Protection of 

Human Rights and Fundamental Freedoms. It concluded that in some legal aid applications, it 
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may be necessary to apply the ECHR directly in relation to the circumstances of the case to 

ensure full compliance. However, it is not deemed necessary to include an explicit reference to 

the ECHR in RHJL, as the Convention-rights will be effectively protected by the ordinary 

application of the act.280 This is normally done in Sweden by using a Convention conform 

interpretation.281  

An important difference between the countries, underlined by Professor Ian Cameron in his 

contribution to the 2009 evaluation of RHJL, is that the legal aid system in the UK (including 

England & Wales) is complicated and difficult for non-lawyers to understand, which creates a 

larger need for direct legal aid.282 This was concluded by the essay already in Chapter 2, finding 

that the adversarial system requires more direct legal assistance to litigants. Moreover, such a 

‘complicated’ system has a larger need for a ‘catch-all’ provision, which acts as a safety net for 

cases that would normally not qualify for legal aid, but where a non-qualification would lead to 

violations of Article 6 of the ECHR.283 By contrast, RHJL is considered to have evolved in line 

with ECHR, and the ordinary application will in most cases effectively protect the Convention-

rights. The intricate legal aid system in England & Wales, on the other hand, requires explicit 

references to ECHR in order to catch cases that may otherwise risk violations of the Convention.  

In conclusion, the ECHR is more concerned with access to court and fair trials than access to 

legal aid as such. Although the ECtHR has established some requirements and principles on 

how legal aid should be granted, it is largely up to the contracting parties to decide how this 

should be delivered in the domestic legal systems. In other words, the ECHR has set a minimum 

threshold of protection below which scope and eligibility criteria cannot fall, rather than 

establishing strict requirements which the contracting states must follow. Both countries have 

declared that they consider the importance of the ECHR and that their legal aid systems are in 

line with its requirements. However, it is difficult to find evidence that the ECHR has impacted 

and formed the domestic legal aid systems to a greater extent, especially considering that legal 

aid was offered in both countries before the Convention was adopted.  
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5. Conclusion  

In Chapter 2, the essay concluded that although publicly funded legal aid has historically been 

differently organised and delivered in each country of comparison, the issue has been followed 

with a similar political reasoning. Legal aid started off as a service aimed at only the poorest 

and was subsequently expanded to ensure broader access during the 1970s. In the 1980s and 

1990s, the legal aid debate became highly centralised around costs, which led to the schemes 

being narrowed down to only grant legal aid to those who could not afford to pay for legal 

services by other means. The main reason of the differences in organisation of legal aid is due 

to the nature of the legal aid systems. England & Wales is largely influenced by the ‘judicare 

system’ in which legal aid is contracted from the state to private law firms. Sweden on the other 

hand has historically offered legal aid on a more or less directly public basis through public 

legal aid offices. Pursuant to RHJL and the 1996 reform, legal aid has primarily been delivered 

on a self-resourcing basis by private insurances. In cases not covered by LAIs, where RHJL is 

applicable, the applicant will be reimbursed for the costs upon application to the relevant court 

or the Legal Aid Board.    

In response to the increased costs during the 1980s and onwards, England & Wales has made 

savings primarily by taking austerity measures, such as reducing the number of law firms 

offering legal aid services and cutting scope and eligibility. The cuts to scope and eligibility 

excludes a large part of the population, only making the poorest persons eligible for publicly 

funded legal aid. By leaving the maximum income limit untouched for the past 22 years, 

Sweden has continuously and automatically reduced financial eligibility for publicly funded 

legal aid. The primary means to make savings in Sweden has however been by shifting from 

public delivery of legal services to reliance on self-resourcing through LAIs, making publicly 

funded legal aid a subsidiary alternative. Thus, a common feature of the reforms in both 

countries has been a marketisation of legal aid.  

The marketisation of legal aid may however create problems of accessibility in both countries. 

In England & Wales, the franchising and contracting system reduced the number of law firms 

offering legal aid services, which has made it difficult for some applicants to find a lawyer. In 

Sweden, the new self-resourcing system under RHJL may exclude persons from accessing 

publicly funded legal aid if they do not have LAI. Moreover, the National Court Administration 

identified risks for unequal provision of legal aid under the public-private mixed system, as 

well as the ‘undesirable consequence’ that dispute matters may be excluded from financial 

assistance protection in the LAIs. Finally, high fees of mandatory legal counselling for which 

there is no financial assistance can still leave clients with high legal costs.   

Furthermore, Chapter 2 concluded that the costs for legal aid in England & Wales has 

historically been higher than in Sweden. The essay found three reasons for this. Firstly, the 

number of cases—especially criminal cases—and assisted cases has been higher in England & 

Wales than in Sweden. Secondly, the intrinsic features of the English adversarial legal system 

makes it ‘complicated’ and increases the need of direct legal assistance for litigants. Thirdly, 

the limited cooperation between different bodies in the justice system directs more resources to 

legal aid, although spending on the rest of the justice system is comparatively low. However, 

since LASPO was introduced, spending on legal aid in England has decreased considerably.  

Chapter 3 found that the Swedish publicly funded legal aid system under RHJL is more 

generous than the English legal aid system under LASPO. As to civil legal aid, RHJL offers 

legal aid in a broader scope—in any legal matter—as long as it is not covered by an exclusion 

in the act. The scope under LASPO, however, covers mainly acute social cases or cases that 
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regard certain human rights. As for merits, the deciding factor under RHJL is whether it is 

reasonable that the state funds the case and that the applicant is in need of a legal counsel and 

additional services besides the mandatory legal counselling. LASPO includes both a general-

merits test and a test to the prospects of success, where applications must be rejected if they 

have a low prospect of success. As to financial eligibility for civil legal aid, the maximum 

income limit under LASPO is higher than that of RHJL. However, LASPO also takes into 

account both money and non-money assets, whereas RHJL only assesses annual income. 

Although there is a requirement to carry out a financial equitability assessment under LASPO, 

litigants who cannot cover their legal expenses may be expected to sell their home or otherwise 

liquidate their non-money assets. To balance out the tight eligibility criteria with obligations to 

ensure access to a fair trial, LASPO includes an explicit reference to the ECHR, granting 

exceptional case funding in situations where a rejection would lead to a violation of the 

Convention.  

For criminal legal aid, the systems are largely different. The Swedish criminal justice system 

appoints public defence counsels as a procedural guarantee to defendants who have been 

detained or faces at least six months imprisonment, without any assessment of financial 

eligibility. In other cases, appointment of a public defence counsel is also possible if deemed 

necessary, considering the investigation of the crime, uncertainties regarding the sentence or 

the defendant’s personal conditions or the circumstances of the crime in general. If 

representation by these means is not possible, defendants will need to consult their LAI or, as 

a second-hand option, apply for legal aid under RHJL. In such a case, a ‘regular’ legal aid 

assessment on merits and financial eligibility will follow. In England & Wales on the other 

hand, only initial criminal legal aid upon arrest is available without a financial eligibility 

assessment. There are different tests for advice and assistance and representation, but common 

for all assessments is that the maximum income limit is lower than that of civil legal aid. This 

can be problematic as it risks increasing the number of unrepresented defendants. In some cases, 

the financial eligibility assessment is disapplied, for example if the defendant is a minor or lives 

off benefits. However, an interest of justice test according to the ‘Widgery criteria’ will always 

be applied, and there is thus no immediate right to publicly funded legal aid merely due to a 

risk of imprisonment. In this aspect, also the Swedish criminal legal aid system is more 

generous than that of England & Wales.      

In Chapter 4, the essay examined to what extent the ECHR has influenced access to publicly 

funded legal aid in the countries of comparison. The essay found certain similarities between 

the domestic legal aid systems and the requirements made by the ECHR. When adopting 

LASPO, England & Wales has had more developed ECHR-law to consider, such as the 

influential Steel and Morris v. the UK-judgment. Moreover, the provision on exceptional case 

funding in LASPO, allowing for legal aid in civil cases where there would otherwise be a 

violation of Convention rights, can function as a way of balancing austerity measures and 

compliance with the ECHR. The chapter concluded that ‘complicated’ and intricate legal 

systems—such as England & Wales—have larger needs for catch-all provisions to avoid human 

rights violations in connection to granting of legal aid. In contrast, Sweden has historically had 

a different approach to human rights, considering that protection of rights is not the central aim 

of social reforms. A regular Convention conform interpretation is considered to effectively 

uphold the Convention-rights and thus, explicit references are considered unnecessary.  

Although there are similarities between the systems, the essay found no clear-cut evidence that 

it is the ECHR that has formed the domestic legal aid systems to a greater extent. This is 

motivated by the fact that both countries provided for extensive legal aid schemes before the 

ECHR entered into force and the ECtHR’s case-law started to develop. Rather than providing 
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a blueprint for how contracting parties are to deliver legal aid in their domestic systems, the 

ECHR’s provisions and principles constitute a minimum threshold of protection below which 

the states cannot fall. The core of its reasoning lies in whether non-granting of legal aid may 

constitute a violation of the right to fair trial. As long as this right is not infringed, the contacting 

states have a wide discretion to organise their legal aid systems as they please.  
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