
 
 
 

 
 
 

J U R I D I C U M 
 
 
 

When the Arctic Melts 
A Study on the Right to Use the Northwest Passage for International Navigation 

 
 
 

Alexander Garin Folkegård 
 

Spring term 2020 
 
 
 
 
 
 
 
 
JU600G, Independent Legal Study, 15 higher education credits 
 
Supervisor: Professor Joakim Nergelius 
 
 
 



 2 

Abstract 

One of the consequences of climate change is the melting of the ice of the Arctic. This can bring 
terrible consequences for its fragile ecosystem, but it also opens up for international commercial 
navigation since the waters of the area might not be blocked by ice in a near future. One partic-
ular territory of interest is the Northwest Passage, which is formed by the waters of the Canadian 
Arctic Archipelago.  
 
Since the 1960s, Canada and the US have been in a dispute concerning the right to use the 
Northwest Passage for international navigation. Canada argues that the waters of the area are 
to be considered as its internal waters, through which foreign vessels do not enjoy the right of 
innocent passage and have to ask for permission in order to navigate through them. The state 
relies on the Anglo-Norwegian Fisheries case by drawing straight baselines across the outer 
limits of its Arctic Archipelago and thereby making the waters enclosed by these baselines 
Canadian internal waters.   
 
The US, on the other hand, claims that the Northwest Passage is an international strait through 
which ships enjoy the right of transit passage and that, therefore, Canada cannot require foreign 
ships permission to pass. The US argues that the fact that the Northwest Passage connects the 
Atlantic and the Pacific oceans, thus being able to be used for international navigation, makes 
it an international strait. Canada is not in favor of this position and, by relying on the Corfu 
Channel case, argues that potential use is not enough for a strait to become an international one. 
According to the latter, there needs to be an actual use of the Northwest Passage in order for it 
to become an international strait.  
 
After nearly 60 years, the two mentioned countries have not managed to solve their dispute 
over the waters of the Northwest Passage. This paper seeks to analyze whether the Northwest 
Passage is an international strait, if its waters are Canadian internal waters and if there could 
exist a solution to the issue, either by a dispute resolution procedure or by entering into a treaty.  
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1 Introduction 

1.1 Background 
The polar regions can be defined as the areas within the Arctic and the Antarctic Circles. But 
there is not a general agreement on their boundaries. Natural scientists, political scientists, ge-
ographers and lawyers adopt different approaches when delimiting the boundaries of the polar 
regions.1 The general approach is that the five coastal states to the Arctic Ocean are Canada, 
the US, the Russian Federation, Norway and Denmark (in relation to Greenland and the Faroe 
Islands).2 
 
The Arctic is a region dominated by maritime areas, especially by the Arctic Ocean. However, 
there are areas of continental land that extend into the Arctic from the south.3 Its sovereignty 
has not been a continuing subject of dispute ever since the area became the subject of scientific 
and national exploration. This is because states have been able to claim Arctic lands without 
much challenge from other states. There has not been a lot of disputes concerning the title to 
Arctic lands in either the North American or the Asian-European continents. Most disputes 
have instead been related to islands and the maritime areas of the Arctic Ocean.4 
 
These disputes occurred mostly under the 18th and 19th centuries as discoverers from the US, 
Great Britain, Scandinavia and Russia came upon new Arctic lands. Most of these disputes 
were based on claims and counter-claims relating to whom had discovered which island and if 
a claim had been made effective. Since Russia and Canada had the biggest claims in the region, 
most of these territorial disputes were related to these states.5 
 
During the late 20th century and the beginning of the 21st century there has been an increased 
interest in the Arctic Ocean. This interest is driven by the melting of the Arctic that climate 
change causes. This opens up for the possibility to engage in new hydrocarbon activities and in 
greater international shipping through the Arctic Ocean. These activities have brought environ-
mental consequences like the reduction of the sea ice, the melting of glaciers and permafrost 
soil and the ocean acidification.6 
 
The increase on international shipping through the Arctic Ocean has brought some legal issues 
with it. These are mostly related to the sovereignty and jurisdiction over the waters of the Arctic 

                                                 
1 Donald R. Rothwell, The Polar Regions and the Development of International Law (Cambridge University Press 
1996) 22.  
2 Erik J. Molenaar and others, ‘Introduction to the Arctic’, in Elizabeth Tedsen, Sandra Cavalieri and R. Andreas 
Kraemer (eds), Arctic Marine Governance – Opportunities for Transatlantic Cooperation (Springer-Verlag Berlin 
Heidelberg 2014) 4.  
3 Rothwell (n 1) 155.  
4 Rothwell (n 1) 162.   
5 Rothwell (n 1) 162–163.  
6 Arne Riedel, ‘The Arctic Marine Environment’, in Elizabeth Tedsen, Sandra Cavalieri and R. Andreas Kraemer 
(eds), Arctic Marine Governance – Opportunities for Transatlantic Cooperation (Springer-Verlag Berlin Heidel-
berg 2014) 21. 
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Ocean, specially to the determination of which Arctic waters can be considered internal waters. 
This issue is of particular interest because of the increase in trans-Arctic navigation through the 
Northeast Passage and the Northwest Passage. These passages are, respectively, constituted by 
waters that Russia and Canada consider as internal waters. Both states also claim that the trans-
Arctic passages should not be considered as straits used for international navigation. By doing 
so, Canada and Russia claim that vessels wanting to pass through their internal waters need 
permission to do so.7 
 

1.2 Purpose 
The purpose of this paper is to analyze the right to navigate through the Northwest Passage of 
the Arctic Ocean and to propose a solution to the above mentioned issue. In order to do that, 
the paper will answer the following questions: 
 

• Is the Northwest Passage an international strait? 
• Is the Northwest Passage Canadian internal waters? 
• Is there a solution to the dispute over the status of the waters of the Northwest Passage? 

 
1.3 Limitations 
When discussing Canada’s claim on the Northwest Passage being a part of its internal waters 
no focus will be on the basis of historic title. This is mostly due to the fact that the concept is 
not defined in the 1982 United Nations Convention on the Law of the Sea (UNCLOS) or in any 
other provision.8 Also, The International Court of Justice (ICJ) established in the Anglo-Nor-
wegian Fisheries case that claims based on historic title cannot be made if foreign states protest 
against it when the claim is being made.9 Canada can, therefore, not claim this on the basis of 
historic title since the US and the Members States of the European Community have protested 
against this since Canada first argued for it in 1973.10 The Canadian sector theory will not either 
be mentioned due to the fact that the state no longer claims that the waters of the Northwest 
Passage are internal waters based on this theory.11  
 

1.4 Methodology and Materials 
The following paper will analyze the previously discussed issues using the legal dogmatic 
method. This implies that the paper will study and interpret the applicable law based on its 
systematic order with the purpose of reaching a conclusion. There has been a debate on whether 
legal scholars should only describe the content of the law as it is or if they should leave the 

                                                 
7 Claudia Cinelli, ‘The Law of the Sea and the Arctic Ocean’ (2011) 2(1) Arctic Review on Law and Politics 
https://arcticreview.no/index.php/arctic/article/view/18 accessed 7 April 2020, 11.    
8 Donat Pharand, ‘The Arctic Waters and the Northwest Passage: A Final Revisit’ (2007) 38(1) Ocean Develop-
ment & International Law, 10.  
9Fisheries case (United Kingdom v. Norway) (Judgement) [1951] ICJ Rep 116, 138.  
10 Pharand (n 8) 13. 
11 Pharand (n 8) 10. 

https://arcticreview.no/index.php/arctic/article/view/18
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descriptive plane and propose solutions to a legal issue. The latter position will be the one uti-
lized in this thesis since it is what makes a legal work relevant and interesting, even if the 
possibility of reaching a single right answer is low. The purpose of this paper is, therefore, not 
limited to describing the law as it is, but also to discover solutions with the aim of clarifying a 
legal problem. This will not be done by relying on personal preferences, rather, this activity 
will be governed by a set of arguments that originate from the international legal system and 
from the position of different legal scholars.12   
 
The paper will mostly be descriptive until chapter 5, which means that the legal history and the 
legal sources will be explained and analyzed in a de lege lata aspect. Nevertheless, there will 
also be a de lege ferenda approach in the end of chapter 4.1 and 4.2, where arguments will be 
presented for the status of the Northwest Passage as an international strait and as Canadian 
internal waters. Thereafter, a de lege ferenda approach will be used so as to argue for the need 
of a solution to the conflict, either by a dispute resolution procedure or by the establishment of 
a treaty that would regulate the right to navigate through the Northwest Passage.  
 
Since this paper deals with public international law, the sources used will be the ones found in 
article 38(1) of the Statute of the International Court of Justice (SICJ). The provision reads as 
follows:  
 

Article 38 (1) of the Statute of the International Court of Justice: 
 

1. The Court, whose function is to decide in accordance with international law such disputes as are sub-
mitted to it, shall apply: 
 

a) international conventions, whether general or particular, establishing rules expressly rec-
ognized by the contesting states; 

b) international custom, as evidence of a general practice accepted as law; 
c) the general principles of law recognized by civilized nations; 
d) subject to the provisions of Article 59, judicial decisions and the teachings of the most 

highly qualified publicists of the various nations, as subsidiary means for the determina-
tion of rules of law. 

 
While being purely directed to the Court, the provision is considered of general relevance. It 
distinguishes between primary and secondary sources of public international law. The former 
is constituted by treaties, customary law and general principles, while the latter refers to judicial 
decisions and scholarly contributions.13 Thus, these legal sources of public international law 
will be applied using the legal dogmatic method.  
 
The main treaty that is going to be analyzed is the UNCLOS. The reason for this is that it 
presents all the rules that are to be discussed in the thesis. Customary international law will also 
be of big interest since the US, which is a state that will be of high importance for this essay, is 
not a part of the UNCLOS and therefore not bound by its provisions.  

                                                 
12 Álvaro Núñez Vaquero, ‘Five Models of Legal Science’ (2013) 19 Revus, 60 and 67.   
13 Anders Henriksen, International Law (Oxford University Press 2017) 23.  
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Regarding the secondary sources, the main cases that will be analyzed and applied are the Corfu 
Channel case from 1949 and the Anglo-Norwegian Fisheries case from 1951. Both cases were 
ruled by the ICJ. Also, scholarly contributions written by prominent jurists on the field of the 
international law of the sea will be brought up with the purpose of giving a better understanding 
of the different standpoints on the issue of the Northwest Passage.  
 
Apart from international law, some Canadian domestic regulations like the Canadian Arc-
tic Waters Pollution Prevention Act (AWPPA) from 1970 will be presented in order to better 
understand Canada’s legal argument regarding the status of the waters of the Northwest pas-
sage. Furthermore, some historical doctrine relating to the Northwest passage will be analyzed 
with the purpose of presenting the problems that are to be discussed.  
 
Lastly, some non-legal sources will be used with the intention of giving a wider context of the 
presented issued. These are, inter alia, reports from the European Space Agency, the United 
States National Snow and Ice Data Center, data showing the number of vessels navigating 
through the Northwest Passage and maps of the Canadian Arctic Archipelago. 
 

1.5 Disposition 
The first part of this paper is followed by two descriptive chapters. Chapter two will consist of 
an explanation of the maritime zones that exist within the law of the sea. This will be done with 
the intention of giving a better understanding of the legal terminology that will be used through-
out the essay and the legal problems that will be presented later on. Chapter three will explain 
the history of the issues regarding the right to navigate through the Northwest Passage with the 
ambition to understand the reasons behind Canada’s and the US’ points of view and how they 
have developed since the 1960s.  
 
The issues concerning the right to pass through the Northwest Passage will be discussed under 
chapter four. Here, the different standpoints between the US and Canada will be explained with 
the Corfu Channel case and the Anglo-Norwegian Fisheries case as the legal sources of the 
discussion on the right to use the Northwest Passage for international navigation. This part will 
serve as a debate on whether the Northwest Passage is to be considered as an international strait 
or if its waters are Canadian internal waters. Also, it will try to explain what the consequences 
for Canada would be if the country were to lose its sovereignty claims over the waters of its 
archipelago.  
 
Under chapter five, some solutions to the conflict of the Northwest Passage will be presented. 
This section will investigate whether a dispute resolution procedure or the creation of a bilateral 
or multilateral treaty for the Northwest Passage would be effective ways of solving the dis-
cussed issue. Chapter six will serve as a conclusion where all the previous information will be 
shortly analyzed and where arguments will be summarized for what the legal status of the 
Northwest Passage is and for what solution to the issue would be the optimal one.  
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2 The Law of the Sea and the Maritime Zones 

2.1 Background 
The international law of the sea regulates the use of the world’s seas and oceans, and is one of 
the oldest disciplines of public international law. It sets a balance between the needs and sov-
ereign concerns of coastal states and the interests that other states have in benefiting themselves 
from the sea territory. The framework is, therefore, vital for the maintenance of peaceful inter-
national relations.14  
 
The 1982 UNCLOS entered into force in 1994 and is the most important source of the law of 
the sea. With its 320 articles, it covers the majority of the issues relating to the law of the sea. 
The convention has been ratified by 167 states, but some important maritime states, like the US 
and Turkey, have not yet become parties to the convention.15  
 
The UNCLOS divides the sea into a number of maritime zones. Each zone holds a different 
legal status and involves different rights and powers for the coastal states. The rights of the 
coastal state decrease with the distance from the shore so as to balance the rights of the coastal 
state with the freedom of navigation of other states. The convention distinguishes between the 
maritime zones that fall within the national jurisdiction of the coastal state (internal waters, 
territorial sea, archipelagic waters, international straits, the contiguous zone, the EEZ and the 
continental shelf) and the zones that fall beyond that jurisdiction (the high seas and the Area).16 
 
In order to measure these zones, one has to identify where the baseline is situated. Article 5 of 
the UNCLOS defines it as the “low-water line along the coast as marked on a large-scale charts 
officially recognized by the coastal State”. In other words, it is the point that delimits a state’s 
internal waters from its territorial sea.  
 

2.2 The Maritime Zones 
2.2.1 The Internal Waters 
This zone is comprised by water on the landward side of the baseline of the territorial sea.17 
These are not only rivers and lakes behind the baselines, but also sea waters within the base-
lines. These waters are subject of the full sovereignty of the coastal state, meaning that other 
states cannot enjoy the right of innocent passage through here. Foreign vessels are only allowed 
to enter into these waters if the coastal state consents and are subject to the legislation of that 
state while passing through these waters.18  

                                                 
14 Henriksen (n 13) 151 & James Harrison, Making the Law of the Sea (Cambridge University Press 2011) 1.  
15 Henriksen (n 13) 152.  
16 Henriksen (n 13) 153.  
17 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 
1994) 1833 UNTS 3 (UNCLOS) art 8.  
18 Antonio Cassese, International Law (2nd edition, Oxford University Press 2005) 86.  
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2.2.2 The Territorial Sea and the Right of Innocent Passage 
The territorial sea is comprised by the waters surrounding a state’s territory. This zone is not 
limited to the water, it also covers the air space above the sea and the seabed under the sea. The 
maximum extent of this zone had been a long debate until the adoption of the 1982 UNCLOS, 
where an agreement was reached. Article 3 of the UNCLOS provides that every state has the 
right to establish the breadth of its territorial sea up to a limit not exceeding 12 nautical miles 
from the baselines, which is now even reflected in customary international law.19  
 
Within this area, coastal states enjoy full sovereignty and may exercise their jurisdictional pow-
ers. However, according to the right of innocent passage, foreign vessels have the right to pass 
through the territorial sea of another state without entering its internal waters or calling at a port 
in the territorial sea.20 Article 19(1) of the UNCLOS states that passage is considered innocent 
as long as it is not prejudicial to the peace, good order or security of the coastal State. In article 
19(2) of the UNCLOS a list of acts considered to be prejudicial to the peace, good order or 
security is presented. This includes practice with weapons, spying, fishing activities, etc. Sub-
marines and other underwater vehicles are required to navigate on the surface and to show their 
flag.21 
 
2.2.3 The Contiguous Zone 
The contiguous zone is an adjacent area to the territorial sea where the coastal state may exer-
cise the control necessary to prevent and punish the infringement of customs, fiscal, immigra-
tion or sanitary laws within its territory or the territorial sea.22 Its maximum breadth is 24 nau-
tical miles from the baseline.23 The purpose of the contiguous zone is to enable coastal states 
to prevent persons who have committed offences in the territorial sea from evading the author-
ities by moving to the high seas.24 
 
2.2.4 The Exclusive Economic Zone (EEZ) 
The EEZ is an area beyond and adjacent to the territorial sea, and may extend up to 200 nautical 
miles from the baseline.25 In this zone, the coastal state may claim and hold the exclusive right 
to the economic resources of the sea.26 The ICJ has established that the EEZ is part of customary 
international law.27 
 

                                                 
19 Henriksen (n 13) 157.  
20 UNCLOS, art 18(1).  
21 UNCLOS, art 20.  
22 UNCLOS, art 33(1). 
23 UNCLOS, art 33(2).  
24 Cassese (n 18) 87.  
25 UNCLOS, art 55 and 57.  
26 Henriksen (n 13) 160 and UNCLOS, art 56.  
27 Continental Shelf (Libyan Arab Jamahiriya v Malta) (Judgement) [1985] ICJ Rep 13, para. 34.  
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Its purpose is to grant coastal states the exclusivity of engaging in economic activities in their 
EEZ, meaning that other states are not allowed to engage in such activities unless the coastal 
state consents.28 Other states are still entitled to enjoy their freedom of navigation through this 
zone as long as they do not interfere with the coastal state’s exclusive rights.29  
 
2.2.5 The Continental Shelf 
In the 1930s, states started to discover oil and gas in the seabed and subsoil of their coasts. This 
led to them claiming the exclusive rights of exploitation over an area that previously had been 
part of the high seas. This became customary international law after a few years and was then 
codified into the Geneva Convention of 1958 on the Continental Shelf and later reaffirmed in 
the 1982 UNCLOS.30 Unlike the EEZ, the continental shelf does not need to be proclaimed by 
a coastal state.31 
 
Article 76(1) of the UNCLOS defines the continental shelf as follows:  
 

“The continental shelf of a coastal State comprises the sea-bed and subsoil of the submarine areas that 
extend beyond its territorial sea throughout the natural prolongation of its land territory to the outer edge 
of the continental margin, or to a distance of 200 nautical miles from the baselines from which the breadth 
of the territorial sea is measured where the outer edge of the continental margin does not extend up to that 
distance.” 

 
Thus, there are two ways of determining the outer limits of the shelf: either by determining the 
edge of the continental margin or by determining it with the 200 nautical miles limit. The latter 
one is reflected in customary international law.32 Nevertheless, if the outer edge of the conti-
nental margin goes beyond 200 nautical miles, the limit can be set either by relying on the 
thickness of the sedimentary rocks or on a distance criterion of fixed points no more than 60 
miles from the foot of the continental shelf.33 However, the continental shelf can never exceed 
350 miles from the baseline or more than 100 miles from a point where the water is 2,500 
meters deep.34 Claims exceeding 200 nautical miles must be submitted to the Commission on 
the Limits of the Continental Shelf (CLCS).35 
 
The coastal state has sovereign rights limited to the exploration and exploitation of the natural 
resources of the shelf.36 According to the ICJ, these rights exist ipso facto and ab initio, by 
virtue of the state’s sovereignty over the land.37 

                                                 
28 Henriksen (n 13) 161. 
29 UNCLOS, art 58(1). 
30 Cassese (n 18) 89.  
31 UNCLOS, art 77(3).  
32 Henriksen (n 13) 162. 
33 Henriksen (n 13) 162 and UNCLOS, art 76(4)(a). 
34 UNCLOS, art 76(5).  
35 UNCLOS, art 76(8). 
36 UNCLOS, art 77. 
37 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; Federal Republic of Germany v 
Netherlands) (Judgement) [1969] ICJ Rep 3, 22.   
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2.2.6 The Area 
Article 1(1) of the UNCLOS defines the ‘Area’ as the sea-bed and ocean floor and subsoil 
thereof, beyond the limits of national jurisdiction. The deep sea-bed and its resources form part 
of the ‘common heritage of mankind’38, meaning that no state can claim or exercise sovereignty 
over the Area and exploitation must be carried out for the benefit of mankind as a whole.39 To 
ensure this, all activities in the Area are organized, carried out and controlled by the Interna-
tional Seabed Authority (ISA). 
 
2.2.7 The High Seas and the Freedom of Navigation 
The high seas are the waters beyond the internal waters, the territorial sea and the EEZ of a 
coastal state.40 These waters are beyond the sovereignty and jurisdiction of states and are gov-
erned by the principle of the freedom of the high seas. It comprises the freedom of navigation, 
overflight, to lay submarine cables and pipelines, to construct artificial islands, to fish and to 
perform scientific research.41  
 
The principle of the freedom of navigation establishes the ability for vessels to traverse through 
oceans and seas without interference from other states. A vessel navigating in the high seas is 
covered by the exclusive jurisdiction of its flag state, making it immune to interferences on the 
basis of another state’s laws. This leads to all states being equal on the high seas since the sea 
does not belong to anyone. The principle is one of the oldest and most recognized ones within 
the law of the sea and is part of customary international law.42  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
38 UNCLOS, art 136. 
39 UNCLOS, art 140(1).  
40 UNCLOS, art 86. 
41 Henriksen (n 13) 164 and UNCLOS, art 87(1). 
42 Nkeiru Scotcher, ’The Freedom of Navigation in International Law and the Utility of International Society 
Discourse’ (2010) 7(8) US-China Law Review, 56–57.  
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3 Historical Development of the Northwest Passage 

3.1 The SS Manhattan and the Start of the Conflict 
The Northwest Passage is formed by a series of connected passages through straits. It allows 
vessels to pass from the North Atlantic Ocean up Davis Strait between Canada and Greenland, 
through the Arctic Archipelago, to the Beaufort Sea and then to the Chukchi Sea and the Bering 
Strait into the North Pacific Ocean. There are a number of different routes that can be used for 
the purpose of navigation through the passage, but not all of them are suitable for navigation 
due to limitations caused by the water depth, shoals, polar conditions and the presence of ice.43  
 

44 
 
In 1963, Dr. Ivan Head stated that it was highly unlikely that uninterrupted surface passages 
from the Labrador Sea to either the Arctic Ocean or the Beaufort Sea would ever be a reality 
and that future demands on the right of innocent passage through the area would mostly be 
hypothetical.45 That illusion was shattered in 1969, when the US’ vessel SS Manhattan voyaged 
from the Beaufort Sea through the Northwest Passage to Davis Strait. Even if the Manhattan’s 
voyage demonstrated that commercial shipping was not possible at that time due to the fact that 
it had to be supported by other icebreakers, it opened up for an enormous potential environ-
mental damage if oil tankers were to start transiting through the Arctic waters.46  

                                                 
43 Rothwell (n 1) 191. 
44 Encyclopædia Britannica, ’The Northwest Passage’ (2012), accessed 22 April 2020.  
45 Ivan L. Head, ’Canadian Claims to Territorial Sovereignty in the Arctic Regions’ (1963) 9(2) McGill Law 
Journal, 218.  
46 Donald McRae, ‘Arctic Sovereignty? What is at Stake?’ (2007) 64(1) Canadian Institute for International Af-
fairs, 8 and Michael Byers and Suzanne Lalonde, ’Who Controls the Northwest Passage?’ (2009) 42(4) Vanderbilt 
Journal of Transnational Law, 1149.  
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The Manhattan was an oil tanker that was intentionally sent through the Northwest Passage by 
its owners in order to demonstrate that an ice-breaking bulk carrier could sail between Alaska 
and the east coast of the US all year-round. At that time, there had only been eleven complete 
transits through the Northwest Passage, and this was the first one since World War II made by 
a non-government vessel. Although the passage was innocent, it created great implications in 
Canada since the vessel had passed through waters that Canada considered to be theirs.47 But 
there was a problem; in 1970 Canada’s jurisdictional claim over the waters of its coasts were 
not as extensive as they later came to be and no transit through the Northwest Passage involved 
passage through Canada’s territorial sea. Even if those waters would have been territorial sea, 
there would have still been a right to innocent passage through them, meaning that Canada 
could not give a concrete response to the voyage of the Manhattan.48  
 
The Canadian government responded to the Manhattan incident by passing a legislation that 
would give Canada jurisdiction over the waters of the Northwest Passage. It enacted the 1970 
Arctic Waters Pollution Prevention Act (AWPPA), which extended Canadian jurisdiction 100 
nautical miles from the coast in the interest of being able to enforce certain pollution standards 
on vessels navigating through Canada’s Arctic waters. These standards consisted in pollution-
control regulations that would be imposed on all vessels passing through Canadian Arctic wa-
ters. A vessel not complying with the regulation would be prohibited from passing through 
these waters. The argument for the adoption of this act was environmental self-protection. If an 
oil spill were to happen here, the repercussion would be worse than in normal tempered areas.49 
Nevertheless, the Canadian government was probably not confident about its own legal position 
since it withdrew its acceptance of the compulsory jurisdiction of the ICJ so that no state could 
challenge Canada’s actions before the ICJ.50 
 
Canada’s actions took place prior to the Third United Nations Conference on the Law of the 
Sea (UNCLOS III) and were not welcomed by the US since they did not respect the freedom 
of navigation.51 But the dispute over the AWPPA receded in 1982 after the adoption of article 
234 in the UNCLOS, which Canada was primarily responsible for.52 The article allows coastal 
states to adopt and enforce laws against the marine pollution out to the limits of the EEZ when 
almost year-round ice creates exceptional hazards to navigation. The adoption of this provision 
contributed to the development of a new customary rule, as Canada effectively recognized when 
it withdrew the reservation to its acceptance of the compulsory jurisdiction of the ICJ in 1985. 
No state challenged Canada before the ICJ about the AWPPA during the following two decades 

                                                 
47 Rothwell (n 1) 192. 
48 McRae (n 46) 8.  
49 Rothwell (n 1) 193–194. 
50 Rothwell (n 1) 194 and Canadian Declaration Concerning the Compulsory Jurisdiction of the International Court 
of Justice (1970) 9 ILM 598.  
51 Rothwell (n 1) 195.  
52 Donald R. Rothwell, ‘The Canadian-U.S. Northwest Passage Dispute: A Reassessment’ (1993) 26(2) Cornell 
International Law Journal, 370. 



 16 

and on June 2009, Canada took advantage of article 234 and extended the reach of the AWPPA 
to 200 nautical miles.53 
 
Canada also responded to the Manhattan incident by extending its territorial sea from 3 to 12 
nautical miles, not only from the baselines of the Canadian Arctic mainland but also from the 
islands.54 This allowed for the creation of fishing zones in waters adjacent to Canada’s baseline 
and thus established “fisheries closing lines”. Canada’s interest, apart from fishing, was to cap-
ture the key waters within the Northwest Passage.55  This made it impossible for other states to 
navigate through the passage without passing through Canada’s territorial sea and according to 
the Canadian government, these territorial seas entitled Canada to enforce its domestic laws 
over vessels transiting through these waters.56 
 

3.2 The 1985 USCGC Polar Sea Controversy 
Controversy arose again over the status of the Northwest Passage when the US announced that 
the ice-breaker USCGC Polar Sea would sail through these waters from east to west. On May 
1985, the US Embassy in Ottawa informed the Canadian Department of External Affairs of the 
planned voyage but the US never sought official permission.57 In fact, two Canadian Coast 
Guard captains accompanied the Polar Sea as observers, but neither Canada or the US inter-
preted this as permission being given to the US. The Canadian Minister for External Affairs, 
Joe Clark, commented that the voyage “does not compromise in any way the sovereignty of 
Canada over our northern waters, or affect the quite legitimate differences of views that exist 
between Canada or the United States on that question.”58  
 
The Polar Sea completed its voyage in August 1985 and in September Joe Clark announced six 
new initiatives that would clarify Canada’s legal position with respect to the Arctic region. 
These initiatives were:  

- The declaration of straight baselines around the islands making up the Canadian Arctic 
Archipelago,  

- new legislation to enforce Canadian law in the waters enclosed within the baselines,  
- talks with the US on cooperation respecting the Arctic waters,  
- increased aircraft surveillance and naval activity in the eastern Arctic,  
- the withdrawal of Canada’s reservation to the ICJ, and 
- the construction of an ice-breaker that would operate in the enclosed waters where it 

would exercise control.59  
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These initiatives showed for the first time Canada’s intentions in the Arctic. By declaring 
straight baselines around the Arctic Archipelago, Canada had made all the waters that felt 
within the baselines internal waters, meaning that it had complete sovereignty and jurisdiction 
over them.60 Canada’s actions were protested by the US and the European Community. Never-
theless, the US government was more interested in cooperating with Canada than in pressing 
its legal position.61 Therefore, it indicated its willingness to engage in bilateral discussions over 
the status of the waters of the Northwest Passage with Canada.62  
 

3.3 The 1988 Agreement on Arctic Cooperation 
After the Polar Sea controversy in 1985, Canada and the US wanted to reaffirm the need for a 
cooperation in the Arctic in order to advance their shared interests in Arctic development and 
security. The purpose was to protect the Arctic environment, its habitants and the ice-covered 
areas.63 After more than two years of discussions, the US and Canada reached the “Arctic Co-
operation Agreement”. Here, the US pledged that all navigation by US icebreakers within wa-
ters claimed by Canada to be internal would be undertaken with the consent of Canada’s gov-
ernment.64  
 
The agreement created a bilateral regime on the use of icebreakers in the Arctic, but it did not 
cover any other type of vessels like the Manhattan. Thus, by entering into the agreement, the 
US was not acknowledging Canada’s sovereignty claims over the Northwest Passage and Can-
ada was not changing its view on the Northwest Passage being part of its internal waters. The 
agreement could therefore not be seen as a solution to the conflicting views that Canada and 
the US had over the waters of the Northwest Passage.65 
 
The adoption of this agreement removed some of the controversy that was associated with the 
transit of the Polar Sea in 1985. However, official statements from the US on Arctic policy in 
2009 and 2013 show that the US’ position on the status of the waters of the Arctic remains 
unchanged.66  
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4 The Right to Transit Through the Northwest Passage 

4.1 The Northwest Passage as an International Strait 
The legal position of the US has always been that the waters of the Northwest Passage are part 
of an international strait through which states enjoy the freedom of navigation and the right of 
transit passage.67 Unlike the right of innocent passage that vessels enjoy through territorial seas, 
a coastal state cannot suspend the right of transit passage.68 Vessels enjoying their right of 
transit passage must proceed without delay and refrain from any threat or use of force.69 For 
the purpose of understanding the US’ legal position, an explanation of what international straits 
are needs to be done.  
 
4.1.1 International Straits 
Straits have had an increased importance in the international law of the sea due to the extension 
of maritime zones from the low-water marks. The debate over the legal status of straits has been 
dominated by the traditional concerns of coastal states to safeguard the sovereignty over their 
territorial sea and the rights of states to exercise the freedom of navigation. If an exception to 
the rule of state sovereignty over the territorial sea did not exist for straits, many of them would 
become subject to the navigational regimes of a coastal state. This would result in severe limi-
tations on maritime commerce and navigation.70  
 
UNCLOS III managed to create a regime for “straits used for international navigation” under 
article 37 of the UNCLOS but it could not agree on a definition for such term. Therefore, one 
must rely in customary international law when defining the term, mainly in the way the ICJ 
interpreted and applied it in the Corfu Channel case from 1949.71 In this case, the court upheld 
the right of innocent passage through straits used for international navigation and it had to con-
sider whether the North Corfu Channel was an international strait.72 The court stated that a strait 
had to meet two criteria in order to be considered as international: a geographical criterion and 
a functional criterion.73  
 

“It may be asked whether the test is to be found in the volume of traffic passing through the Strait or in 
its greater or lesser importance for international navigation. But in the opinion of the Court the decisive 
criterion is rather its geographical situation as connecting two parts of the high seas and the fact of its 
being used for international navigation.”74 

 
The court came to the following conclusion:  
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“Having regard to these various considerations, the North Corfu Channel should be considered as belong-
ing to the class of international highways through which passage cannot be prohibited by a coastal State 
in time of peace.”75 

 
The geographical criterion is the traditional customary law definition of a legal strait. It exists 
whenever there is an overlap of the territorial waters in the natural passage between land joining 
two parts of the high seas. Although, if these territorial waters do not overlap and there is a strip 
of high seas, a vessel can still enjoy the freedom of the high seas. Nevertheless, the strait does 
not need to join two parts of the high seas, it is enough for it to join a part of the high seas with 
the territorial sea of a coastal state. Also, since the incorporation of the EEZ into the 1982 
UNCLOS, a strait may join to EEZs.76 
 
The extension of the territorial zone to 12 nautical miles means that the maximum width of a 
legal strait is 24 nautical miles. However, if the width of a strait is more than 24 nautical miles 
and it is used for international navigation, it can still be considered as a legal strait if the high 
seas route in the middle does not permit suitable or convenient navigation. If there are enclaves 
or pockets of high seas in a legal strait where the territorial waters of either side do not overlap, 
these have to be considered as territorial waters.77 
 
The functional criterion is related to the required degree of use for international navigation. It 
is more difficult to apply than the geographical criterion since the 1982 UNCLOS does not 
mention this question. The main problem relays in determining which factors are relevant when 
deciding if the use of a strait is sufficient enough to classify it as international.78 
 
Some factors that have to be taken into consideration when determining if a strait can be con-
sidered to be an international strait are, inter alia, the number of ships that pass through the 
strait, their average size, their tonnage, the value of their cargoes, and whether they are distrib-
uted among a great number of states. In the Corfu Channel case, the ICJ held that the fact that 
the North Corfu Channel was only an alternative passage and not a necessary route between 
two parts of the high seas was not decisive. The important question was whether it was a useful 
route for international maritime traffic. In that case, the channel had been used by 2,884 ships 
from 7 different states over a 21-month period, without including vessels that had gone through 
the channel without calling at the port of Corfu. Also, the fact that the British Navy had regu-
larly used the strait for over eighty years was considered by the court. Therefore, the court 
concluded that the channel was used to an important extent.79 
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Contrary to the view that the legal regime for international straits requires some actual use, the 
US has maintained the position that potential use is sufficient.80 This would mean that it would 
be enough for a strait to be capable of being used for international navigation in order to be 
considered as an international strait.81 The US’ position was made clear by Richard J. Gruna-
walt of the U.S. Naval War College when he expressed the following statement:  
 

“Some nations take the view that an actual and substantial use over an appreciable period of time is the 
test. Others, including the United States, place less emphasis on historical use and look instead to the 
susceptibility of the strait to international navigation. The latter view has the greater merit.”82 

 
Some scholars from the US also argue that there should only be a geographical test since there 
is nothing in the UNCLOS that suggests additional tests for recognizing international straits. If 
a strait connects one part of the high seas or an EEZ with another part of the high seas or EEZ, 
it has to be considered as a strait.83 
 
4.1.2 Is the Northwest Passage an International Strait? 
As mentioned in 3.1, the Northwest Passage is constituted by a series of interconnected straits 
passages that connects the North Atlantic Ocean with the North Pacific Ocean. Due to the large 
number of islands that exist in the area, there are a lot of potential routes. However, because of 
the heavy ice found in these waters and the shallow draught in some of the straits, there are only 
a few combinations of straits and channels that can be used in order to cross.84  
 
It can easily be established that the Northwest Passage fulfills the geographical criterion for an 
international strait since it joins the waters of the Labrador Sea with the waters of the Beaufort 
Sea and it is, therefore, a link between the Atlantic and the Pacific oceans.85 However, the 
remaining question is whether the Northwest Passage meets the functional criterion, which is 
not as simple as fulfilling the geographical one.  
 
As previously mentioned, the US argues that the fact that the Northwest Passage is capable of 
being used for international navigation is enough for it to be considered an international strait. 
Canada, on the other hand, claims that in order for the functional criterion to be fulfilled a 
history of use for international navigation must have been established.  
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During the period of time between 1853 and the end of 2019 there has been 313 complete 
maritime transits through the Northwest Passage by vessels from 41 different states.86 Com-
pared to the North Corfu Channel, which had almost 3,000 ships using the channel during one 
recorded year87, the number of vessels passing through the Northwest Passage is very limited. 
Canadian scholars argue that given the small numbers of commercial vessels passing through 
the Northwest Passage, it clearly has not had a history of being used as a route for international 
maritime traffic.88 Also, if the Corfu Channel case would set the standard for the number of 
vessels required to fulfill the test of whether a strait can be considered as international, the 
Northwest Passage cannot constitute an international strait.89  
 
The US’ argument on a strait potentially being capable of being used for international naviga-
tion can neither find support in the Corfu Channel case or in the express wording of the UN-
CLOS itself. In fact, it seems to be contradicting article 37 of the convention since it defines 
international straits as “straits which are used for international navigation” and not straits that 
could potentially be used for that purpose.90 This view is shared by the great majority of the 
law of the sea experts: Charles De Visscher, Ted L. McDorman, T. B. Koh, N. C. Howson, S. 
N. Nandan and D. H. Anderson, and Donald R. Rothwell.91 
 
The Canadian argument on the Northwest Passage not constituting an international strait is 
supported both by the Corfu Channel case and by the wording of article 37 of the UNCLOS. 
The fact that the number of transits through the Northwest Passage is so limited should not give 
the passage the status of an international strait. Nevertheless, the US’ argument could be 
strengthened if the number of foreign ships transiting through the Northwest Passage increased. 
There would be an actual use of the passage and Canada’s argument on the functional criterion 
not being fulfilled would be difficult to maintain.92  
 
The remaining question is what degree of increasement in international navigation through the 
Northwest Passage would be necessary for it to be considered as an international strait? It is 
unlikely that one unauthorized transit through the Northwest Passage like the USCGC Polar 
Sea would transform it into an international strait. It is also unlikely that the shipping volume 
that existed in the North Corfu Channel would be necessary, especially since the Arctic waters 
are remote and it is more difficult to navigate in that area. If global warming makes the waters 
of the Arctic easier to navigate through and that results in a greater volume of international 
shipping, those waters could become an international strait if Canada would not attempt to 
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regulate the shipping. Canada’s challenge would be to ensure that all transits through the North-
west Passage occur with its knowledge and consent.93    
 

4.2 The Northwest Passage as Canadian Internal Waters 
In 1985, as a response to the voyage of the USCGC Polar Sea, Canada adopted a legislation 
that established straight baselines along the perimeter of its Arctic Archipelago. Canada’s goal 
was to assert sovereignty over the waters of the archipelago by using a baseline instead of the 
low-water mark of its coastline as the point from which the maritime zones are measured 
from.94  
Since Canada was not a party of the 1958 Territorial Sea Convention or the 1982 UNCLOS, it 
proceeded under the customary law created in the Anglo-Norwegian Fisheries case from 
1951.95 
 
4.2.1 The Establishment of Straight Baselines  
The facts behind the Anglo-Norwegian Fisheries case were that in 1935, the Norwegian Gov-
ernment issued a Royal Decree concerning the delimitation of the Norwegian fisheries zone in 
the northern coasts of the country. The decree provided that the lines of delimitation towards 
the high sea would run parallel with straight baselines drawn between fixed points on the main-
land, on islands or rocks. The UK, who was interested in these fisheries, asked the ICJ whether 
these delimitations were contrary to international law.96 The ICJ came to the following conclu-
sion:  
 

“Where a coast is deeply indented and cut into, as is that of Eastern Finnmark, or where it is bordered by 
an archipelago such as the “skjaergaard” along the western sector of the coast here in question, the base-
line becomes independent of the low-water mark, and can only be determined by means of a geometrical 
construction.”97 

 
In other words, the ICJ concluded that there are two geographical situations where a state can 
use straight baselines: deeply indented coasts and archipelagos bordering a coast.98 The court’s 
statement was later codified into article 7(1) of the UNCLOS as follows: 
 

“In localities where the coastline is deeply indented and cut into, or if there is a fringe of islands along the 
coast in its immediate vicinity, the method of straight baselines joining appropriate points may be em-
ployed in drawing the baseline from which the breadth of the territorial sea is measured.” 

 
The question is whether the term “where the coast is bordered by an archipelago” that the court 
used in the 1951 Fisheries case can be interpreted in the same way as the term “fringe of islands 
along the coast in its immediate vicinity” stated in article 7 of the UNCLOS. There are, in fact, 
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differences between these two terms. The ICJ stated that, in order to draw straight baselines, 
the coast must be bordered by an archipelago, but it never said anything about the islands of the 
archipelago needing to be in the immediate vicinity. In fact, the court stated that the baselines 
may depart from the physical line of the coast within reasonable limits.99  
 
When it comes to the configuration of the group of islands, the word “archipelago” means 
simply a group of islands, regardless of the configuration of their perimeter, while the word 
“fringe” is defined as a border or edging, especially one that is broken or serrated. It is true that 
the skjaergaard can be described as a fringe, but the court just defined it as one type of archi-
pelago that can be used with the purpose of drawing straight baselines.100 
Having satisfied the geographical requirement, there are further rules that the construction of 
straight baselines is subject to. The ICJ concluded in the Fisheries case that the following three 
criteria must be satisfied in order to draw straight baselines:101 
 

1) The drawing of baselines must not depart from the general direction of the coast to any 
appreciable extent.  

2) The sea areas lying within these lines must be sufficiently closely linked to the land 
domain in order for them to be considered internal waters.  

3) There must be certain economic interests peculiar to a region, the reality and importance 
of which are clearly evidenced by a long usage.  

 
4.2.2 The Drawing of Straight Baselines in the Canadian Arctic Archipel-
ago 
In order for Canada to be able to draw straight baselines along the Arctic Archipelago, the above 
mentioned requirements must be fulfilled. The following chapter will establish whether the 
Canadian Arctic Archipelago meets the criteria and if its waters can therefore be treated as 
Canadian internal waters. The following criteria are codified into article 7 of the UNCLOS, but 
due to the fact that Canada was not a part of the UNCLOS when it claimed these waters as 
internal, the argument will rely on customary international law established by the ICJ.  
 
4.2.2.1 The Geographical Situation 

One debated question is whether the northern coast of Canada is bordered by an archipelago in 
the same way as skjaergaard borders the northern coast of Norway. In the Fisheries case, the 
ICJ stated the following: 
 

“…the method of straight baselines established in the Norwegian system was imposed by the peculiar 
geography of the Norwegian coast; that even before the dispute arose, this method had been consolidated 
by a constant and sufficiently long practice, in the face of which the attitude of governments bears witness 
to the fact that they did not consider it to be contrary to international law.”102 
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Thus, the Canadian Arctic coast needs to be of a similar peculiar nature in order to use the 
system of straight baselines established in the Fisheries case. For the purpose of determining 
whether the Canadian Arctic Archipelago is of a similar peculiar nature to the Norwegian coast, 
a description of its geography needs to be done in first place.  
 
The Canadian Arctic Archipelago lies north of Canada’s mainland and its base stretches around 
3,000 kilometers along the mainland coast. It consists of 73 major islands and more than 18,000 
smaller ones, forming a labyrinth of islands and headlands which are connected by ice most of 
the year. The archipelago presents two important features: its proximity to the coast and the 
unity of its islands. The proximity to the coast is proved by both the islands close location to 
the coast and the coast itself that advances deep into the archipelago. Its unity is seen by the 
close distance between islands and is supported by the presence of ice during most part of the 
year. These two characteristics prove that the Canadian Arctic Archipelago meets the geograph-
ical characteristics that the ICJ established in the Fisheries case.103 
 
However, some scholars104 claim that it is difficult to describe the islands of the archipelago as 
a fringe of islands in the immediate vicinity of the coast as it is established in the treaty provi-
sion.105 This is due to the fact that they extend almost 1,000 miles north from the mainland. 
Also, the southern group of islands is separated from the northern group by a body of water, 
making it harder to include the northern part in the fringe. But the treaty provisions, as previ-
ously mentioned, are more restrictive than the customary law established by the ICJ in the Fish-
eries case. The ICJ did not limit its scope of decision to the geographical facts that were later 
formulated in article 7 of the UNCLOS. The court was rather prepared to allow the use of 
straight baselines on any highly irregular or rugged coast. The Norwegian coast was not a geo-
graphical feature that would set the standard for all the deeply indented coasts. The Canadian 
Arctic Archipelago therefore satisfies the geographical requirement of a rugged or irregular 
coastline.106  
 
4.2.2.2 The General Direction of the Coast Criterion 

Canada’s Arctic baseline system has been criticized by, amongst others, the European Commu-
nity, for not satisfying the criterion of the general direction of the coast.107 However, the ICJ 
stated in its judgement that this criterion was “devoid of any mathematical precision”108  and 
specified that “the method of base-lines…within reasonable limits, may depart from the physi-
cal line of the coast.”109 Thus, the concept of the general direction of the coast requires that a 
considerable margin of appreciation is allowed in favor of the coastal state.110 The ICJ went 

                                                 
103 Pharand (n 8) 16.  
104 J. Bruce McKinnon, ’Arctic Baselines: A Litore Usque Ad Litus’ (1987) 66(4) Canadian Bar Review, 805. 
105 UNCLOS, art 7(1).  
106 McKinnon (n 104) 805.  
107 McKinnon (n 104) 805.  
108 Fisheries case, 142.  
109 Fisheries case, 129.  
110 D. P. O’Connell, The International Law of the Sea: Volume 1 (Clarendon Press 1982) 215. 



 25 

even further and concluded that the divergence between the baseline and the land formation 
cannot be equivalent to a distortion of the general direction of the coast.111  
 
In order to determine when a divergence from the coast does not become a distortion, the court 
said that one can neither only examine one sector of the coast alone or rely on the impression 
that a large scale chart of a sector may give.112 This would mean that, when determining the 
general direction of a coast, one must examine a small-scale map and look at the coast in gen-
eral. If such examination does not show a distortion of the general direction of the coast, the 
general direction criterion is satisfied.113  
 
It is difficult to assert that the general direction criterion is being complied with when referring 
to the Canadian Arctic Archipelago since the northern coast of Canada runs in an east-west 
direction while the archipelago projects itself towards the North Pole.114 The following map of 
the archipelago shows the above stated problem: 
 

115 
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However, due to the ambiguity of the word “coast”, a coastal state may be able to consider the 
outer line of the archipelago as the relevant coastline.116 The court took this approach in the 
Fisheries case and stated that the northern mainland coast of Norway did not constitute a clear 
dividing line between land and sea; what really constituted the coastline was the outer line of 
the skjaergaard.117 Based on this, the drawing of straight baselines in the Canadian Arctic Ar-
chipelago should be valid since they follow the general direction of the archipelago.118  
 
Another solution, and perhaps a better one, would be to determine the general direction of the 
baselines using a map with fewer distortions, since as one moves away from the equator, the 
map makes a conic projection. In a traditional flat earth map, the areas near the North Pole 
appear to be larger than what they really are and seem to point to the north in a triangle shape. 
This distortion problem was relatively solved in the world map published by the National Ge-
ographic Society in 1988. This map displayed the Robinson projection, substituting the Merca-
tor projection. It displayed the areas bordering the North Pole in a more realistic manner, since 
they were not being as distorted as in the Mercator projection:119 
 

120 
 
The map shows how the archipelago is fully integrated into Canada’s mainland and how it is 
oriented from east to the west in the coast’s general direction.121 This would mean a total 
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conformity with the general direction criterion complying with both customary122 and statutory 
international law.123 
 
4.2.2.3 The Sufficiently Close Linked Criterion 

The next question is whether the waters enclosed by the straight baselines are “sufficiently 
closely linked to the land domain to be subject of the status of internal waters.”124 This require-
ment is related to the fact that the waters in question are so closely connected to the land that 
foreign vessels should not be able to enjoy the right of innocent passage.125 The criterion is a 
bit uncertain since the court, in the North Sea Continental Shelf cases, listed other similar ex-
pressions and stated that they were all of an imprecise character and capable of a considerable 
fluidity of meaning.126 
 
When applying this criterion, some assistance may be taken from the reasons why international 
law has allowed for coastal states to draw straight baselines along the mouths of certain kinds 
of bays. Since bays do not lead to other areas of the high seas, there is usually no interest for 
foreign vessels to navigate through them. Also, coastal states may have some reasons for wish-
ing to treat these waters as internal waters. One of these reasons can be national security, since 
a coastal state may be hesitant to see foreign warships operating in a territory surrounded by 
land. There can also be commercial reasons for a coastal state wanting to treat a bay as internal 
waters.127 
 
In relation to the Canadian Arctic Archipelago, foreign vessels have an interest in enjoying their 
right of innocent passage since the Northwest Passage conforms a route that connects the At-
lantic and Pacific oceans. Therefore, maritime states do not want to see these waters treated as 
internal waters.128 Canada, on the other hand, does not have the same interests as Norway had 
when delimiting the straight baselines. The matter of importance for Norway was to delimit its 
fisheries zone. What Canada seeks is to delimit the area in order to safeguard land, water and 
ice areas from new technologies and activities that could potentially be harmful.129 
 
In the Fisheries case, the court explained that the close linked criterion should be liberally ap-
plied in the case of a coast with such an unusual geographical configuration as that of Nor-
way.130 This liberal approach should also be applied to the Canadian Arctic coast since it is also 
unusual enough. In fact, there are two important reasons for this liberal approach to be applied 
in this region. First, the sea to land ratio is of 0.822 to 1, making the islands sufficiently closely 
linked to the land domain. It is also considerably better than the Norwegian sea to land ratio, 
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which is 3.5 to 1. The second reason is that the presence of ice over the enclosed waters during 
most of the year strengthens the unity between land and sea.131 
 
This conclusion can seem overstated if the Arctic Archipelago, with around 18,000 islands, is 
compared to the 120,000 islands of the skjaergaard bordering the northern coast of Norway. 
But that does not change the fact that the Canadian coast is complex and it would be highly 
difficult to measure the territorial sea by following the indented coasts and the islands.132  
 
4.2.2.4 The Certain Economic Interest Criterion 

Even if the two previous criteria are satisfied, account can still be taken to a criterion that goes 
beyond the geographical factors. The ICJ stated that “certain economic interests peculiar to a 
region, the reality and importance of which are evidenced by a long usage”133 is an optional 
criterion that a coastal state may use to establish straight baselines. In fact, this is what Norway 
did regarding its 62-mile straight baseline across the Lopphavet basin and it was approved by 
the court.134 
 
Norway argued that historical data could validate the baseline across the Lopphavet due to the 
exclusive right to fish and hunt whales that the country had in the region since the 17th century. 
According to Norway, this showed that certain fishing grounds in the Lopphavet fell exclu-
sively within Norwegian sovereignty.135 The court stated that the Norwegian economic interests 
over the region were founded on the vital needs of the population and were demonstrated by 
the ancient and peaceful usage of the waters. This could legitimately be taken into account when 
drawing a straight baseline.136 
 
Alaska, northern Canada and Greenland have traditionally been inhabited by indigenous peo-
ple, like the Inuit. This community lives traditionally near open water due to the abundance of 
food around coastal areas and the ice edge. The Inuit community has developed a culture de-
pendent on the exploitation of animals found on ice. Thus, it is of great significance for them 
to have the right and the ability to use these waters for the purpose of hunting.137 These vital 
rights exercised by the Canadian Inuit may be taken into consideration in order to support the 
validity of the straight baselines across Lancaster Sound and Amundsen Gulf.138 
 
4.2.3 Is the Northwest Passage Canadian Internal Waters? 
The previous discussion shows how the Canadian Arctic Archipelago fulfils the criteria for 
drawing straight baselines set by the ICJ in the Fisheries case. The archipelago borders the 
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Canadian mainland in a similar way to how the skjaergaard borders the northern Norwegian 
coast. The straight baselines drawn across the islands of the Canadian archipelago meet the 
criterion of the general direction of the coast and also the close link between land and sea. 
Further, the straight baselines drawn across Lancaster Sound and Amundsen Gulf are supported 
by the historical usage and needs of the Inuit community.139  
 
Canada’s drawing of straight baselines in its Arctic Archipelago is, therefore, valid, meaning 
that the waters enclosed by these straight baselines constitute Canadian internal waters. Thus, 
foreign vessels should not be able to enjoy the right of innocent passage through these waters. 
 

4.3 Consequences for Canada of Losing the Sovereignty Chal-
lenges 
Based on the above, Canada argues that the Northwest Passage is not an international strait 
through which foreign vessels enjoy the right of transit passage and that it is rather Canadian 
internal waters through which states do not even have the right of innocent passage.  
 
Even if the Canadian arguments are logical and supported by customary and statutory interna-
tional law, there has not been any challenges against its sovereignty claims over the Northwest 
Passage. But what would happen if a state were to successfully challenge Canada’s claim that 
the waters of the Northwest Passage are internal waters? Canada would still have substantial 
control over the vessels passing through these waters since they would mostly constitute Cana-
dian territorial sea. Also, Canada would not lose the ability to regulate foreign vessels coming 
into its ports since these are within the internal waters of a state. Vessels in transit through the 
territorial sea would still have the right of innocent passage as long as they follow the rules 
stated under article 19 of the UNCLOS.140  
 
It is also important to mention the fact that Canada would still enjoy the powers given under 
article 234 of the UNCLOS to deal with ice-covered areas. Canada implemented these powers 
under the AWPPA, allowing for the regulation of shipping in almost the same way as if these 
waters would constitute internal waters. Some limitations are that these powers do not apply on 
foreign warships or other governmental vessels, implying that only commercial vessels could 
be regulated under this provision. Also, article 234 only gives the coastal state the power to 
implement marine pollution regulations, it does not grant the coastal state any kind of sovereign 
authority over ice-covered areas.141 
 
If the ICJ decided that the Northwest Passage was an international strait, foreign vessels would 
be able to enjoy the right of transit passage through the strait. This would also mean that these 
waters would not be Canadian internal waters. But, article 234 of the UNCLOS would still be 
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applicable, and hence Canada would be able to regulate the rules relating to transit passage in 
ice-covered areas.142 
 
Article 234 of the UNCLOS defines ice-covered areas as follows:  
 

“ [Areas] where particularly severe climatic conditions and the presence of ice covering such areas for 
most of the year create obstructions or exceptional hazards to navigation and pollution of the marine 
environment could cause major harm to or irreversible disturbance of the ecological balance.” 

 
The question is what will happen when the ice recedes in such a way that the Northwest Passage 
no longer is covered by ice during most of the year? The applicability of article 234 of the 
UNCLOS and the legality of the AWPPA could be challenged if the waters of the Northwest 
Passage were to stop being covered by ice due to climate change. This would lead to Canada 
not being able to control the shipping through the Northwest Passage by relying on environ-
mental regulations.143 
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5 Solving the Dispute of the Northwest Passage 

5.1 The Need for a Solution 
The Arctic environment is suffering an important environmental change. A study from 2004 
made by the Arctic Climate Impact Assessment (ACIA) shows that the temperature in this re-
gion has increased an average of 2 to 4 degrees Celsius since the 1950s.144 Also, the European 
Space Agency reported in 2007 that the ice levels of the Arctic were at their lowest in the last 
30 years.145 This was corroborated by the United States National Snow and Ice Data Center 
(NSIDC), reporting that the ice extent in the Arctic in September 2007 was one third below the 
average levels recorded during the same time of the year between 1979 and 2000.146 
 
This important reduction of sea ice sets up for the opening of navigable routes through the 
Northwest Passage. In fact, the Northwest Passage was completely ice free for the first time in 
September 2007. Although the levels of ice in the passage have not diminished to the point that 
regular international shipping is a possibility, experts believe that the entire Arctic Ocean could 
be free of ice during the summer months sometime after 2050. This would mean that the North-
west Passage would be navigable on an almost permanent basis.147  
 
An opening of the Northwest Passage would be beneficial to the international commercial ship-
ping industry, leading to a significant decrease of the cost of international shipping. This route 
would connect Asia and the American West Coast to the American East Coast and Europe and 
would be much faster and cheaper than passing through the Panama Canal, the Suez Canal or 
Cape Horn. But such an opening would also lead to a deterioration of the fragile Arctic ecosys-
tem and to a negative impact on the Inuit community. Apart from environmental harms, the 
opening could also come with potential risks for ships, since the routes could include seasonal 
ice and ice floes that could cause fatal accidents resulting in oil and gas leaks.148 
 
It is, therefore, important to solve the issue concerning the right to pass through the Northwest 
Passage. It would facilitate the realization of the economic benefits of using the passage and 
also protect the fragile ecosystem and the indigenous people in the area.149 The following sec-
tion will discuss different methods for how the US and Canada could solve their dispute over 
the Northwest Passage. 
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5.2 Dispute Resolution Procedure 
A dispute resolution procedure is a suggested way to settle the issue, with the ICJ or the Inter-
national Tribunal for the Law of the Sea (ITLOS) as the tribunal to solve the dispute. Another 
solution would be to use procedures such as negotiation, inquiry, mediation or arbitration.150 
 
5.2.1 The International Court of Justice 
One possibility would be to bring the case to the ICJ, which has previously dealt with cases 
concerning the same issues.151 The court would deliver a final judgement concerning the status 
of the Northwest Passage and could even create an enforcement mechanism that would regulate 
international shipping through the passage. The contending states could also ask for a non-
binding advisory opinion in order to settle the issue.152  
 
But, in order for the ICJ to have jurisdiction over the issue, it must obtain consent from the 
parties, either by treaty or consent, implied or express.153 This seems unlikely due to both coun-
tries’ dissatisfaction after the court’s decision in the Gulf of Maine case.154 Also, the US has 
withdrawn from the mandatory jurisdiction of the ICJ, meaning that Canada could not oblige 
the US to go to the ICJ for the purpose of solving the matter.155  
 
Anyhow, if Canada and the US agreed to the ICJ’s jurisdiction and the court adjudicated the 
case, the judgement would only be binding between Canada and the US.156 Thus, if Canada 
won a judgement against the US, declaring that the waters of the Northwest Passage were to be 
considered as Canadian internal waters, the holding would not affect other states interested in 
using the Northwest Passage. In consequence, it would not be a definitive solution of the dispute 
since other states could still bring the matter against Canada to the ICJ.157  
 
5.2.2 The International Tribunal for the Law of the Sea 
The US might be left out of a proceeding in front of the ITLOS since it is not a party of the 
UNCLOS. Nevertheless, it could become a party to the dispute settlement since it is a member 
of the Arctic Council, which has subjected the Arctic Ocean to the UNCLOS through the Ilu-
lissat Declaration.158  
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However, if the US is not made a party to the ITLOS adjudication, it would not be bound by a 
decision from the ITLOS, but it would be unable to defend its case. Due to the strong diplomatic 
relations between Canada and the US, Canada might be unwilling to bring the case to the ITLOS 
if the US was not a party.159 Also, as with the ICJ, a judgement from the ITLOS would only be 
binding between Canada and the US and would not affect other states.160  
 
5.2.3 Likeliness to Appeal to an International Tribunal 
Since the voyage of the Manhattan, neither Canada or the US has brought a claim to an inter-
national tribunal. Regular navigation through the Northwest Passage is still not a reality due to 
the presence of ice, meaning that both nations do not have a need to bring a claim given that 
they do not feel that a significant threat to their sovereignty and navigation rights exists.161 
 
Also, a decision from the ICJ or the ITLOS would not create a legal regime that regulated the 
passage through the Northwest Passage, it would just define the rights of the parties in the 
Canadian Arctic Archipelago. 162 
 

5.3 A Treaty Solution 
Another option would be to create a regime that regulates the shipping through the Northwest 
Passage. There would be two options: a bilateral treaty between Canada and the US or a multi-
lateral treaty between the Arctic states but with the possibility for other states to sign the treaty 
in order to improve international cooperation.163  
 
5.3.1 A Bilateral Treaty Between Canada and the US 
Canada and the US have been in a dispute concerning the Northwest Passage since the voyage 
of the Manhattan. Canada claims that the waters of the Northwest Passage are Canadian internal 
waters, while the US considers the Northwest Passage as an international strait through which 
vessels enjoy the right of transit passage.164 Due to the history of cooperation between Canada 
and the US, a solution would be to negotiate an agreement that would be similar to the 1988 
Arctic Cooperation Agreement.165 
 
If Canada’s claim on the waters of the Northwest Passage being internal waters were to be 
accepted, then there would not be an automatic right of passage for foreign ships. But the claim 
made by the US does not extend any further than simply being entitled to enjoy normal free-
doms of navigation through the Northwest Passage. In fact, the US is not interested in contesting 
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Canada’s ability to exercise its jurisdiction and sovereignty over these waters. Thus, the US is 
not threatening Canada’s sovereignty over the islands of its Arctic Archipelago or its jurisdic-
tion over its waters and the seabed. What the US is claiming is that Canada is obliged to allow 
foreign vessels to enjoy their right of transit passage through the strait even if the vessels would 
be subject to Canadian regulations that implement internationally recognized standards.166 
 
The solution would be to have a bilateral treaty between the US and Canada similar to the 1984 
Friendship Treaty between Chile and Argentina, which limits the border between the two coun-
tries from the Beagle Channel to the Drake Passage and the southern Cape Horn.167 The Cana-
dian–American treaty would consist of the US’ recognition of Canada’s sovereignty over the 
waters of the Northwest Passage and of Canada’s recognition of the Northwest Passage as an 
international strait through which foreign vessels would enjoy the right of transit passage.168 
 
This solution would mean that international navigation by American vessels through the North-
west Passage would be permitted without affecting Canada’s sovereignty over those waters. It 
would be similar to article IV of the Antarctic Treaty169, according to which nothing contained 
in that convention would lead to a state losing its previous sovereign rights over its territory in 
the Antarctic.170  
 
The adoption of this treaty would not imply that Canada or the US were to recognize each 
other’s claims, it would simply mean that US vessels would be allowed to navigate through the 
Northwest Passage without needing permission from Canada. Nevertheless, US ships would 
still have an obligation to follow Canadian regulations concerning the right of transit passage 
recognized by the UNCLOS.171  
 
Since this treaty would incorporate the right of transit passage from the UNCLOS, Canada 
would be able to rely on article 42 of the UNCLOS in order to implement laws and regulations 
relating to transit passage through the Northwest Passage. These laws and regulations would 
not have the power to deny the right of transit passage, but they could adopt applicable interna-
tional regulations concerning the control of pollution.172 But, due to Canada’s concern about 
the Arctic marine environment and to the fact that the Northwest Passage is covered by ice 
during most of the year, Canada could also negotiate that the provisions of article 234 of the 
UNCLOS would be applicable. Canada would therefore be able to implement stronger marine 
pollution laws than those applying to international straits in warmer climates.173  
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The negotiation of such a bilateral treaty between the US and Canada would be a big step to-
wards solving the dispute over the Northwest Passage. Canada’s claim over the waters of the 
archipelago would not be threatened and article 234 of the UNCLOS, together with the UN-
CLOS transit passage regulations174 would allow Canada to adopt and enforce strict pollution 
regulations in order to protect the Arctic marine environment. On the other hand, the US would 
be guaranteed a right of transit passage and commercial shipping through the Northwest Pas-
sage could be developed without threatening Canadian sovereignty.175  
 
5.3.2 A Multilateral Treaty for the Northwest Passage 
Article 43 of the UNCLOS specifies that user states an states bordering a strait should manage 
to cooperate in the establishment of navigational safety and environmental protection in a strait 
used for international navigation. Therefore, in the light of this article, if the Northwest Passage 
becomes fully navigable, Canada and the rest of states wanting to use the Northwest Passage 
should come together and develop a multilateral treaty that regulates the passage through this 
area. This would be far more beneficial than a bilateral treaty between Canada and the US since 
the latter would only bind the two mentioned nations.176  
 
Canada and the US could choose to develop a treaty through the already established Arctic 
Council.177 The Council was established in Ottawa on the 9th of September 1996. It is an inter-
governmental organization composed by the US, Russia, Finland, Sweden, Norway, Iceland 
and Canada. There are also six permanent participants that are associations for indigenous com-
munities. The Arctic Council has four main objectives: (1) the promotion of cooperation on 
environmental issues related to the Arctic; (2) the coordination of the programs for the protec-
tion of the Arctic; (3) the coordination of a sustainable development program; and (4) the pro-
motion of education on Arctic issues.178 
 
Another possibility would be to follow “the Malacca Straits Model”, which involved an intense 
participation of the International Maritime Organization (IMO) with representatives of Malay-
sia, Indonesia and Singapore in order to work out a legal regime for the Straits of Malacca and 
Singapore.179 This was the first time that user states and states that bordered a strait came to-
gether with the purpose of fulfilling article 43 of the UNCLOS.180  
 
The IMO is an official UN agency that could work as a platform to achieve a regulation for the 
Northwest Passage. The agency is attractive due to its focus on international shipping standards 
and guidelines, and has adopted almost 50 treaties and hundreds of codes, recommendations 
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and guidelines.181 In 2002, the IMO proposed guidelines for vessels navigating through the 
Arctic.182 The agency has also promoted a big number of agreements on pollution, maritime 
safety and security. If these IMO guidelines from 2002, together with the other IMO agree-
ments, would be made mandatory, there would already be a framework for an international 
treaty that would regulate the Northwest Passage.183  
 
In 1973, the IMO adopted the International Convention for the Prevention of Pollution from 
Ships (MARPOL), which applies to 99 % of the world’s shipping. It is formed by six annexes 
that regulate oil pollution, chemical pollution, harmful substances in packaged form, sewage, 
garbage and air pollution.184 There are also other conventions that regulate the dumping of 
wastes at sea, the rights of coastal states to protect their coastlines if they are under threat of 
pollution due to a maritime disaster, and the use of certain toxic elements in the antifouling 
paint of ships.185 All these conventions could have a special annex that covered ice-covered 
waters and the Arctic Ocean. That would depict Canada’s tough marine ecological laws in a 
multilateral context.186  
 
The IMO has also adopted the Convention on the Suppression of Unlawful Acts at Sea Against 
the Safety of Maritime Navigation (SUA), which addresses crimes committed at sea.187 The 
purpose of this convention is to criminalize conducts like the seizure of ships by force, acts of 
violence against persons on ships or the placing of devices on ships that could destroy the ves-
sel.188  
 
Based on the above, the IMO would be a compelling institution that would, inter alia, promote 
Canada’s interests in preserving the fragile Arctic ecosystem and exercise security jurisdiction 
over the straight, ensure Canada’s security and sovereignty, and promote safe navigation 
through the Northwest Passage. By reaching a multilateral agreement, Canada’s rights over the 
waters of the Northwest Passage would have a widespread acceptance and the impact over the 
waters of the Arctic would not be as extensive as they could otherwise be.189  
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6 Conclusion 

Since the voyage of the SS Manhattan, the debate between Canada and the US over the North-
west Passage has been constant. Canada has always claimed that the waters of its Arctic Archi-
pelago are Canadian internal waters and that foreign vessels therefore need permission to pass 
through. The US, on the other hand, considers them as waters that are part of an international 
strait through which vessels enjoy the right of transit passage.  
 
If the Northwest Passage were to be considered an international strait, it would have to fulfill 
the geographical and the functional criteria. There is no debate on the fulfillment of the geo-
graphical criterion since the Northwest Passage connects the Atlantic and the Pacific oceans. 
The question is whether the Northwest Passage fulfills the functional criterion. Canada argues 
that the passage has not been used for international navigation in a sufficient way compared to 
the number of vessels that had passed through the North Corfu Channel when the ICJ had to 
decide whether that was an international strait. The US, on the other hand, means that the fact 
that the passage is capable of being used for international navigation is enough for it to be 
considered as an international strait. The US’ opinion seems to be contradicting both the ICJ’s 
ruling on the Corfu Channel case and the wording of article 37 of the UNCLOS, since both 
sources clearly provide that a strait needs to be used for international navigation in order for it 
to be an international one. 
 
The other debated question is whether the waters of the Canadian Arctic Archipelago are Ca-
nadian internal waters, implying that foreign vessels would not be able to enjoy the right of 
innocent passage and would need permission in order to navigate through the area. As previ-
ously discussed, after the voyage of the Polar Sea in 1985, Canada decided to draw straight 
baselines across the islands on the outer edge of the Arctic Archipelago, making the waters 
enclosed by these straight baselines Canadian internal waters. The first requirement that needs 
to be fulfilled is the geographical one, according to which a coastal state can draw straight 
baselines across its coastline if the coast is deeply indented and cut into or if it is bordered by 
an archipelago such as the “skjaergaard”. As explained under 4.2.2.1, the proximity of the is-
lands to the coast, the unity of the islands and the irregularity of the coastline proves that the 
geographical requirement is fulfilled.  
 
Apart from the previous requirement, the drawing of straight baselines needs to follow the gen-
eral direction of the coast, which in this case is fulfilled since the general direction of the coast 
is formed by the outer limits of the archipelago instead of the outer limit of the Canadian north-
ern mainland. Another possible argument is to use the Robinson projection instead of the Mer-
cator projection, thus showing that the Arctic Archipelago is fully integrated into Canada’s 
mainland and therefore follows the direction of the coast. There must also be a close link be-
tween land and sea, which is proven by the sea to land ratio of 0.822 to 1 and by the presence 
of ice during most of the year, which strengthens the unity between land and sea. Lastly, apart 
from the previous two criteria, account can also be taken to economic interests peculiar to the 
region, evidenced by a long usage. In the Canadian Arctic Archipelago, the Inuit community 
has developed a culture that is dependent on the hunting of animals found on ice, an argument 
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that is enough to support the validity of Canada’s straight baselines across Lancaster Sound and 
Amundsen Gulf.  
 
Canada’s arguments are the most logical ones since they follow statutory international law and 
customary international law established by the ICJ in both the Fisheries case and the Corfu 
Channel case. However, neither Canada or the US have the last word in deciding the Northwest 
Passage’s legal status, this has to be done at an international level. One solution would be that 
Canada or the US brought a claim to an international tribunal that would solve the dispute once 
and for all. The best organ for this would be the ICJ, since the US is not part of the UNCLOS 
and bringing the claim to the ITLOS would be far too complicated. But, even if the ICJ ruled a 
judgement and decided on the Northwest Passage’s legal status, the ruling would only be bind-
ing between Canada and the US, meaning that vessels from other states would not be affected 
by the judgement of the ICJ. Due to the fact that the Northwest Passage will most likely become 
navigable in the near future, a judgement that only binds two states would not be an effective 
way of solving the issue.  
 
A better solution would be to solve the issue by creating a treaty that would regulate the navi-
gation through the Northwest Passage. This could either be a bilateral treaty between the US 
and Canada or a multilateral treaty between the Arctic states and other states interested in using 
the Northwest Passage. 
 
A bilateral treaty would signify that international navigation by American vessels through the 
Northwest Passage would be permitted without affecting Canada’s sovereignty over the waters. 
By doing so, Canada would be able to rely on article 42 and 234 of the UNCLOS in order to 
implement its marine pollution laws and regulations through the Northwest Passage. However, 
even if this would solve the dispute between Canada and the US, it would not create a legal 
regime that would regulate shipping through the Northwest Passage for all states interested in 
using the area for international navigation. Therefore, the optimal solution would be to create a 
multilateral treaty that would regulate navigation through the area. This could be done with the 
Arctic Council as a start point and/or with the involvement of the IMO. The IMO has already 
created a high number of conventions for international shipping that apply to almost all of the 
world’s shipping. The agency could work as an institution that would promote the protection 
of the Arctic’s fragile ecosystem and at the same time regulate international shipping through 
the Northwest Passage. Thus, Canada’s concerns on losing its sovereignty over its waters would 
be mitigated while the rest of the international community would be able to use the passage for 
international navigation under the rules established by this new treaty of the Northwest Passage.  
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