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Abstract

This paper examines and defends natural law jurisprudence. It gives a general ac-

count of moral realism and some of the common arguments against it. It discusses

realism/antirealism, naturalism/nonnaturalism, logic and perception and makes a

positive case for moral realism. In the second part of the paper, an introduction

to Moore’s functionalist jurisprudence is given. This is to show how it is possible

to transcend from moral realism to a theory of law, and why law has to be moral

in its character. The paper is concluded with a discussion on the material I have

used as well as my own views on law and morality.
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Introduction

Deep in the human unconscious is a
pervasive need for a logical universe
that makes sense. But the real
universe is always one step beyond
logic.

Frank Herbert - Dune

1.1 Background

Once referred to as a brooding omnipresence in the sky1, natural law has made

a dramatic comeback in the last 60 years and is now accepted as one of the cen-

tral modern jurisprudential theories. Some reasons for this quick and unexpected

resurgence could be the separation of natural law from religion, the increased ac-

ceptance of moral realism in philosophy, and the obvious connection to the highly

en vogue concept of human rights. Still, natural law is often misunderstood and

misrepresented, and a great deal of skepticism remains. Perhaps the brooding

omnipresence in the sky now is not natural law, but the inaccurate positivist un-

derstanding of natural law.

Much of the contemporary skepticism of natural law seem to have its roots

in the general skepticism of moral realism. Moral propositions are commonly

considered subjective, arbitrary or relative. Yet, the vast majority of people of

any culture would agree that the murdering of a child purely for ones own pleasure

is wrong, and that one of the purposes of a legal system is to prevent such atrocities

1Oliver Wendell Holmes, Southern Pacific Ry. v. Jensen, 244 U.S. 205, 222 (1916).
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from being committed. To claim that this is nothing but a reflection of the vast

majority of peoples’ personal opinion or the result of social convention does not

seem adequate. Certain things, such as the purposeless murdering of children

simply seem to be too wrong to ever be right.

1.2 Purpose, Demarcation, Structure and Thesis

1.2.1 Purpose and Demarcation

The purpose of this paper is to demystify and defend the natural law theory by

giving an introduction to moral realism and functionalist jurisprudence. Natural

law is perhaps the most thoroughly discussed jurisprudential theory and there is a

vast amount of material available on the subject. As the aim of this paper is not to

provide an exhaustive account of natural law I have left out a great deal of literature

and theories. I have focused mostly on Michael S. Moore, John Finnis and Mark C.

Murphy. Moore is perhaps the most vocal proponent of functionalist jurisprudence,

and Murphy offers a slight variation of his theory. The reason for choosing Finnis

is almost self-evident: he is perhaps the most important contemporary natural

lawyer.

1.2.2 Method

I have conducted a literature review featuring some of the most interesting litera-

ture on moral realism and functionalist jurisprudence. I have chosen not to use a

particular method for collecting the material.

1.2.3 Structure

A common mistake when discussing natural law is confusing moral realism in gen-

eral with the jurisprudential theory of natural law. It is important to understand

that the natural law theory is based on two distinct theses. Firstly, the moral

realist thesis states that there are mind-and-convention independent moral truths.

Secondly, the relational thesis states that the truth of any legal proposition de-

pends, at least in part, on the truth of some corresponding moral proposition. It
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is certainly possible to subscribe to one thesis without subscribing to the other,

but that would not make one a natural lawyer.

Because of the two-fold nature of natural law, I have chosen two study these

two theses individually. The second chapter of this paper will discuss and defend

the moral realist thesis by presenting and attacking some of the most common

arguments against moral realism as described by legal scholar Michael S. Moore.

Some of these arguments are fairly easy to disregard and are perhaps not of much

interest for the philosophically inclined, whereas others require a great deal of

intellectual effort.

The third chapter will discuss the relation between moral facts and law. I have

chosen to study how and why functionalist jurisprudence can show this relation,

and will focus mostly on legal scholars Michael S. Moore’s Law as a Functional

Kind and Mark C. Murphy’s Natural Law and Jurisprudence.

In the final chapter, I will discuss the theories expressed in the first two chapters

and express my own view of these theories.

1.2.4 Thesis

Moral realism is true, and functionalist jurisprudence shows that law’s function is

of moral nature. In other words, there is an internal connection between law and

morality. The result is a strong natural law theory.
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Moral Realism

2.1 Introduction

2.1.1 Background

Moral realism or moral objectivism is the theory that some moral principles exist

independently of convention, belief, culture and our perceptions of them. In other

words, ethical sentences express propositions that refer to objective features of

the world. To anyone not familiar with realism, this may seem radical or even

bizarre. Even for students of jurisprudence—who ought to at least be familiar

with the term—it may take some time to understand why moral realism has had

and remain to have so much influence on philosophy and legal philosophy: it has

been suggested that around 56% of modern philosophers adhere to moral realism,

and only 28% to antirealism.2

2.1.2 Metaphysics

Metaphysics is a branch of philosophy traditionally associated with the study of

the fundamental nature of being and the world surrounding it. Defining exactly

what metaphysics includes is not an easy task. It is important to note that the

term itself can be is misleading: the prefix meta- suggests that metaphysics is

concerned with the study of what lies beyond the physical world, but this is not

necessarily the case.3 Broadly speaking, the two questions the metaphysician aims

2The PhilPapers Survey, available at http://philpapers.org/surveys/index.html 13/5 2016.
3Fanning, William, The Catholic Encyclopedia. Vol. 3. New York: Robert Appleton Com-

pany. 1913. Available at http://www.newadvent.org/cathen/03791a.htm, 2/5 2016.
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to answer has been said to be:4

1. What is there?

2. What is it like?

According to Moore, a metaphysical theory is (1) a theory of what there is (ontol-

ogy), (2) a theory of truth, (3) a theory of logic, (4) a theory about the meaning

of sentences (semantics), and (5) a theory of the words used in sentences (se-

mantics).5 Related to these theories are epistemological theories, which are not

concerned with what there is, but with how we know what there is or how we

justify our beliefs.6 Moore points out that it is important to distinguish between

epistemological theories and the metaphysical theories of truth and ontology, be-

cause whatever ones metaphysical beliefs are, a separate theory is needed to justify

them.7

2.1.3 Realism and Antirealism

A metaphysical realist about some class of entities—for example real numbers—

has an ontological theory that the entities in question exist and that their existence

is independent of mind and convention. Furthermore, she has a correspondence

theory of truth, in which the truth of some sentence S depends on the correspon-

dence of this sentence to some mind and convention-independent state of affairs.8

So, the truth in the sentence “4 is greater than 2” depends on: there being a

number 4; there being a number 2; there being a relation between them (“greater

than”); the number 4 standing in relation of “greater than” to the number 2; and

that the sentence “4 is greater than 2” corresponds to that state of affairs.9

There can be said to be three stages of realism. The first stage is the “classi-

cal” anthropic or projective stage, where nature is explained in terms of physical

4Hall, Ned, David Lewis’s Metaphysics, The Stanford Encyclopedia of Philosophy, 2012,
Edward N. Zalta (ed.), Available at http://plato.stanford.edu/archives/fall2012/entries/lewis-
metaphysics, 2/5 2016.

5Moore, Michael S, The Interpretive Turn in Modern Theory, Stanford Law Review, 41, No.
4, April 1989, p. 874.

6Ibid., p. 876.
7Ibid., footnote 14.
8Ibid., p. 878.
9Ibid., pp. 878-9.
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elements and depersonified natural processes. The second stage is the classical re-

alism of the scientific revolution, with an objectivist mode of reasoning where the

object of knowledge is construed as an independent reality which can be observed

by the knower as a passive spectator. The object stands in causal relation to the

knower and corresponds with human reason, but the knower can not interact with

the object. Finally, the interactive or constructive third stage is based on the

notion of the object as an artefact produced by the mode of inquiry. Thus, the

object is not only theory-dependent, but praxis-dependent.10

Moore states that although all metaphysical realists will adhere to this realist

ontology and correspondence theory of truth, a “full blooded” realist will also

adhere to the classical theory of logic.11 He suggests that John Finnis is not a full

blooded realist, because Finnis believes reality comes with “gaps”. In his theory

there are some things that can be neither true nor false.12 Furthermore, the full

blooded metaphysical realist will hold a truth-conditional theory of the meaning

of sentences. In other words, she believes that sentences corresponds to states of

affairs in the world. Finally, she will also have a causal theory of meaning for words

describing natural objects such as specific animals, trees or basic elements. She

does not think that a term’s meaning is given by some “checklist” of properties

conventionally associated with the term, or that one discovers whether a certain

kind exists by seeing if anything in the world ticks enough boxes on such a checklist

of properties. Instead, the realist would argue that the term’s meaning comes

from the natural kind’s essential nature as it exists in the world. This results

in a theory of meaning which does not investigate a term’s conventional use in

linguistic practice, but the nature of the object referred to by the term. 13

Those who disagree with the realist position outlined above are called antire-

alists. Moore describes two kinds of antirealists: (1) the skeptics, who deny the

existence of some class of entities such as real numbers, and (2) the idealists, who

acknowledge the existence of such entities but deny their independence from our

10Wartofsky, W. Marx, Three Stages of Constitution: Historical Changes in the Ontological
Status of Scientific Objects, in Realism and Anti-realism in the Philosophy of Science, Cohen, S.
Robert (ed.), 1992. p. 213.

11Moore, The Interpretive Turn in Modern Theory, p. 879.
12Ibid.
13Ibid.
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minds or conventions. Idealists can be either subjectivists, who believe the enti-

ties exist as ideas within our minds, or conventionalists, who believe they exist as

shared ideas in form of social convention.14 The conventionalist, like any antire-

alist, will deny the five metaphysical theories mentioned previously. In the case

of real numbers, her position would be: (1) that they exist, but only as construc-

tions within the system of mathematics; (2) that the truth of the sentence “4 is

greater than 2” relies on some mathematical convention; (3) that logic preserves

not the truth of sentences, but the justified assertability of sentences, and that

there are many sentences about real numbers whose negations are not justifiably

assertable, because we “run out of conventions”; (5) that the meaning of predi-

cates like “is greater than” is given by mathematical conventions that govern that

phrase’s correct usage.15

In the same way one can be a realist or an antirealist about real numbers, one

can be a realist or antirealist about morality. These metaphysical positions are

not necessarily the same, as one can be a realist about psychology or mathematics

without being a moral or legal realist.

2.2 The Argument from Logic

2.2.1 No Reason to Value Anything

A common view of moral beliefs is that they cannot be rationally justified because

there is no logical reason to value anything. According to this rather extremist

view, value judgements are in fact not judgements at all, but expressions of ones

own feelings or emotions. So, the statement “killing is wrong” would be equal to

“I feel that killing is wrong”.16

According to Moore, this out-of-fashion view is simply inconsistent with our

own experiences of moral judgements, as such judgments usually seem to carry

with them good reasons to justify them.17 In this respect, they differ from ordinary

matters of personal taste. When we make moral judgements, such as claiming that

14Moore, The Interpretive Turn in Modern Theory, p. 880.
15Ibid., p. 881.
16See Ayer, Language, Truth, and Logic, Harmondsworth: Penguin Books, 1971.
17Moore, Moral Reality, Michigan Law Review 90, no. 6, 1982, p. 1072.
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“killing is wrong”, we tend to give or demand reasons for making them. When

someone makes a claim which clearly derives from her own personal taste, such

as “pizza is delicious”, we rarely treat it as something in need of justification. In

other words, Moore suggests that moral propositions come with a built-in reason

to value them. The emotivist conclusion that follows from this argument will be

discussed later in this chapter.

2.2.2 Deductive Logic

A less extreme version of the same argument is that there are no ultimate reasons

to justify a value judgement. This argument is based on the Cartesian idea that

knowledge only can be secured if one finds a “first premise” or a “first cause”

from which other truths can be derived.18 This mode of reasoning, which predates

Descartes, is called deductive reasoning. A simple deductive argument contains a

first premise, a minor premise and a conclusion:

1. P → Q

2. Q → R

3. Therefore, P → R

Or, in an even simpler form:

1. All men are mortal.

2. Socrates is a man.

3. Therefore, Socrates is mortal.

The argument is valid because the conclusion follows logically from its premises.

It is also sound because the first premise is true. The following argument would

also be valid because it follows the rules of logic, but not sound, because the first

premise is not true:

1. All men are cannibals.

2. Socrates is a man.

3. Therefore, Socrates is a cannibal.

18See Descartes, René, Discourse On Method, Meditations And Principles: Preface to the
Reader. Print: London: Orion Publishing Group, 2001, p. 181.
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So, to discover a moral fact by deductive reasoning, one would have to find true

first premise which is related to the moral fact in the same way Socrates’ mortality

is related to him being a man. As we do not have any faculty for discovering self-

evident first truths about morality, this is where the moral skeptic can make a

strong case: To justify a moral judgement, one would have to appeal to premises

almost indefinitely, because no conclusion can be justified except by a further

premise which itself will require justification. The only end to which one can reach

would be that some people like certain things, and some do not. Therefore, the

moral skeptic concludes, must moral judgements be arbitrary and irrational.19

It could be argued that it is in fact possible to discover a first moral premise by

finding some universal common moral denominator, but Moore rejects this possi-

bility for two reasons.20 Firstly, the plasticity of man’s nature makes it difficult or

even impossible to find universal human traits relevant to morals. Slavery, geno-

cide and human sacrifice were practiced in most historical societies, and it is fair

to assume they were believed to be morally acceptable. Even today, moral beliefs

vary greatly within otherwise homogenous societies.

Secondly, if such common traits are to be found, their relevance or truth can

not be decided. Even if every single person throughout the history of man have

held the same specific moral belief, there is no way to accurately decide whether

that moral belief is true or false. For all we know, every single person throughout

the history of man could very well have been wrong, as can be said to be the case

with slavery, genocide and human sacrifice.

2.2.3 Inductive Reasoning

Moore argues that what the argument from deductive logic shows is not the fallacy

of moral realism, but the fallacy of using deductive reasoning in non-axiomatic

systems.21 Statements of factual character usually fares no better than statements

of moral character when subjected to deductive logic, as any conclusion can have

an infinite series of premises when enough “why’s” are asked. If someone claims

the tide will come today because of the Moon’s gravitational force, she must find

19See Bart, John, The Floating Opera, 1956, pp. 216-17.
20Moore, Moral Reality, p. 1073.
21Ibid., p. 1106.
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justification in the belief that the Moon has gravitational force from a more general

set of laws, which then must be justified from an even more general set of laws

and so on.

In the case of Socrates’ mortality, there is nothing preventing anyone from

asking why all men are mortal. Still, it is fairly uncontroversial to assume we

are all going to die eventually. The reason we believe in the mortality of man is

not because we can deduce this conclusion from a more general principle, such as

the mortality of all living creature. Our belief is justified by our observations of

people not being immortal. In other words, the justification of a belief in a natural

phenomenon does not usually follow from a more general set of laws, but from the

repeated observations of the phenomenon itself.22 By observing the particular,

we can formulate a theory about the general, from which we later can derive

theories about other related particularities. This method of scientific reasoning is

sometimes referred to as inductive logic, but as Moore points out, it is in fact not

logic at all.23

Unlike deductive arguments, which are either valid or invalid, inductive argu-

ments are either strong or weak, depending on their probability. Because inductive

arguments do not rely on the absolute truth of a first principle, inductive reasoning

is more suitable for non-axiomatic systems, or in other words: the real world. A

simple example of (very weak) inductive reasoning would be:

1. If A is true then B, C, and D are true.

2. B, C, and D are observed to be true.

3. Therefore A may be true.

22Moore, Moral Reality, p. 1107.
23Ibid.
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Figure 2.1: An overview of deductive and inductive reasoning.

2.2.4 Empiricism

Applying an inductive mode of reasoning on factual beliefs is simple enough: we

believe in the Moon’s gravitational force because we have empirical evidence of

tides. The empirical evidence is strong enough for us to formulate a more general

law of the Moon’s gravitational force, and holding this general law to be true, we

can formulate other theories about the solar system, such as how other planetary

bodies are likely to be affected by the Moon’s gravitational force.

When it comes to morality, things become more complicated. As exemplified

above, the empiricist view of inductive reasoning is that certain beliefs are so

strongly verifiable that they can be used as starting points for the justification of

other factual beliefs. According to the empiricist, moral beliefs can never be true

in the same way as such factual beliefs, simply because they can not be verified

by our senses.

Moore describes two versions of empiricism. The first is what he calls “common

sense” empiricism, because it “corresponds with the common sense of the non-
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philosopher.”24 For the common sense empiricist, the truth of some beliefs can

be discovered by observation of objects and their attributes. Such empirically

verifiable beliefs are then used as “starting points” from which other beliefs can

be justified. For example, if one suggests that some roses are red, the common

sense empiricist would simply look at a number of roses and decide whether they

hold the suggested quality or not. If most of the roses observed indeed are red,

the empiricist will rightly assume that some of the roses she will encounter in the

future also will be red. There is nothing in ethics that can be observed in the same

way as the colour of a physical object. Therefore, the common sense empiricist

concludes, can moral propositions never be true.

Moore, along with most modern psychologists and philosophers,25 objects to

this empirical extremism, because it wrongly assumes that we verify beliefs by a

single perpetual experience. Although our retinal images may be direct reflections

of reality, our beliefs about what we see are formed not only from these retinal

images, but from our more general theories about what we see.26 Even simple

experiments prove that our perceptions are constantly corrected by our belief in

more general principles. For example, a stick looks bent in water and the sun looks

red at sunset, but we know the stick is straight and the the sun is not red because

we have pre-existing beliefs about the general properties of wood, sticks and the

sun.

As mentioned above, the flaws of perception is a well-known fact, and this is

why the common sense-empiricism has not fared well in modern philosophy. This

has led to the second version of empiricism, which Moore calls phenomenalistic

empiricism. In this theory, certain beliefs become phenomenal claims about what

one perceives. It is these phenomenal claims that we, according to the empiricist,

use as the starting points necessary for justifying other beliefs using deductive or

inductive reasoning. This theory is based on the cartesian assumption that we

have noninferential or privileged access to our own minds. In other words, certain

beliefs can be held as true, because the one thing one can be certain of is one’s

24Moore, Moral Reality, p. 1109.
25Ibid. Also, see Quine, Two Dogmas of Empiricism, and Harman, The Interference to the

Best Explanation, 1965, and G. Harman, Thought, 1973, Pitcher, A Theory of Perception, 1971,
and Akins, et. al., Perception, 1996.

26Moore, Moral Reality, p. 1110.
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own mind:

One can doubt the correctness of any perception, because one can doubt the other

things that have to be believed before one can accept the perception as accurate.

Still, [...] one can not doubt that one had the perception. One may need to rely on

other beliefs to infer that something is brown from its looking brown, but surely,

[...], one need make no inferences to know that it does look brown to the perceiving

subject.27

Moore agrees that this argument has some validity, but criticises it for several

reasons. Firstly, he points out that:

Few, if any, mental states are self-validating, in the way necessary to serve as the

starting point of factual knowledge. One is certainly not incorrigible about one’s

own desires, beliefs or intentions, and probably not incorrigible about one’s moods,

sensations or other experiences even if the knowledge that one has of these states

is noninferential. 28

Secondly, he objects to the construction of object language as sense-datum lan-

guage. He means that the language we use to describe perception is the same

language we use to refer to real world objects and their real world qualities. We

do not think in terms of phenomenal images, but in terms of real objects. Lastly,

he points out that if there were a separate phenomenal language, any attempt to

ground empirical knowledge on phenomenal claims made in this language would

fail because of “our inability to translate from the phenomenal language to the

ordinary language of common sense.”29

As mentioned above, the empiricist believes we use certain pinned-down beliefs

to generate other beliefs that are just as certain, only less directly justified, and

that words are given their meaning by analytic truths or by paradigmatic examples.

Together with real world perceptions and knowledge of one’s own mind, these

analytic truths and paradigm examples lead to certainty. If one is to claim an

object is brown, it must be brown either because its looking brown is analytically

sufficient to being brown, or because it is a paradigmatic example of a brown

object so that if it is not brown, nothing is.

27Moore, Moral Reality, p. 1111.
28Ibid.
29Ibid.
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This conventional theory of meaning does, according to Moore, not hold up

well against anyone skeptic about other minds or about real world objects. He

states that “[t]here are no analytically necessary and sufficient conditions for the

correct use of a word in natural languages, nor are there paradigmatic examples of

the things within the extension of such words.”30 Since justification of any belief

cannot rely on there being pinned-down beliefs or “truths by-virtue-of-meaning”,

he concludes that justifications of factual judgments are no different from justi-

fication of moral judgments.31 Any belief, moral or factual, is justified only if it

coheres well with everything else one believes. The best one can do, he contin-

ues, is to enter a “reflective equilibrium”, where particular judgments are matched

with more general principles without presupposing that one group must surrender

when the judgments and principles contradict each other.32 However, he does not

claim that this proves that factual judgments and moral judgments necessarily are

the same and that both can fit in a single system of beliefs. His point is that

moral judgements are justified in the same way, and with the same claim to objec-

tivity, as factual judgments. This can be asserted without claiming they are the

very same kind of judgments.33 Whether factual judgments and moral judgments

are the same depends on how one resolves the naturalistic fallacy. This will be

discussed in the next section.

Despite the flaws of the empiricist theory of meaning one could argue that

particular factual judgments are given by observation in a way that particular

moral judgments are not. Our perceptional experiences inevitably lead to factual

judgments, whereas our perceptual experience or moral feelings do not necessarily

lead to moral judgments. Because of the forceful nature of perception and the

liquidness of morality, the conclusion would be that science has a more secure

justificatory base than does morality. Stephen Toulmin states that:

[N]o scientific theory can modify the experiences it explains. The sun still looks

red at sunset, although we know that it is not really red. Physics may explain

why a stick looks bent, when it is really straight, but it cannot stop the stick

30Moore, Moral Reality, p. 1112. See Moore, Michael, The Semantics of Judging, Southern
California Law Review 54, no. 2, 1981, pp. 256-70.

31Ibid.
32Ibid, p. 1113.
33Ibid., footnote 121.
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looking bent. [...] The relation between a ’moral experience’ and the corresponding

ethical judgment is different [...] An ethical argument [...] may [...] change the

corresponding experiences (or feelings of satisfaction or obligation).34

He claims this to be where the parallel between ethics and science breaks down,

and makes an example of a soldier who, upon discovering he is being used by a

superior officer, no longer feels it is his invariable duty to obey the officer.

Moore suggests two ways of attacking this argument: either by questioning

the presumption that our perceptual experiences are independent of theory, or

by questioning the presumption that our moral experiences depend on theory.35

The first presumption is easily disregarded. As mentioned earlier, the view that

perception relies on theory is commonly acknowledged in modern philosophy and

psychology. For example, the Earth does not look to revolve around the sun any

more than the sun looks to revolve around the Earth: only by subscribing to either

the Ptolemaic or the Copernican theory of the solar system can it be seen as one

or the other. Gilbert Harman notes that:

There are no pure observations. [...] What you perceive is depends to some extent

on the theory you hold, consciously or unconsciously. [...] Similarly, if you hold a

moral view, [...] you will be able to perceive rightness or wrongness, goodness or

badness, justice or injustice. There is no difference in this respect between moral

propositions and other theoretical propositions.”36

Moore’s conclusion is that the only thing Toulmin’s argument shows is that

perceptual experiences are somewhat less dependent upon scientific theory than

moral experiences are dependent on moral theory. In other words, it is somewhat

less likely that one’s perceptual experience will change with a change of theory,

than it is that one’s moral experience will change with a change of theory.37

The second part of the argument, that moral experiences rely only on what-

ever underlying moral theory one has, is also disregarded by Moore. He begins

by explaining what exactly the skeptic means with “moral experiences”. For a

naturalist, moral experiences are the same as perceptual experiences. In other

34Toulmin, Stephen, An Examination of the Place of Reason in Ethics. Cambridge: Cambridge
University Press, 1950, p. 127.

35Moore, Moral Reality, p. 1114.
36Harman, Gilbert, The Nature of Morality, Oxford: Oxford University Press, 1977, p. 4.
37Moore, Moral Reality, p. 1115.
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words, moral qualities are perceived in the same way as natural qualities. As there

is no discrepancy with such a view, the argument is irrelevant. For the nonnatu-

ralist, moral experiences must in some way be analogue to perceptual experiences.

Moore suggests that what Toulmin must have in mind is emotional experiences,

and points out that if emotions were our “sense-organs” for moral reality, Toul-

min’s argument would have some credibility.38 This, he concludes, is not the case.

Firstly, we have many emotions of no moral relevance whatsoever, something

that can not said to be true about our perceptional experiences. At the least,

moral experience would have to be some subclass of emotional experience. He

continues to state that the nonnaturalist does not even need to admit this, because

although emotions often accompany moral intuitions, they are not the same as

those intuitions. This difference is well known to nonnaturalists. Sir P.F Strawson

eloquently remarked that “emotion may be the gatekeeper to the moral world; but

the intuition is the gate.”39

Moore suggests that one should focus on Toulmin’s soldiers intuitions rather

than his emotions. The facts that gave rise to the soldier’s initial intuition that he

should obey his superior officer are still present after he finds out the officer is using

him, even though he decides not to obey a particular order and even if his feeling

of obligation has disappeared with this decision.40 In other words, his intuitions

seem to disappear no more than would his perceptions. In addition to this, Moore

questions whether the feeling of obligation actually disappears entirely: “It is

surely a common experience to feel obligated even when one’s overall, reasoned

judgment is that one is not obligated.”41

All things considered, Moore reaches the conclusion that factual beliefs are in

no sense any more secure in their justification than moral beliefs:

Justification of any belief, factual or moral, is not the locating of undubitable [sic!]

particular judgments from which all else can be known by induction; no more

than it is the locating of indubitable first principles from which all more particular

judgments can be known by deduction. Justification of any belief is a matter of

its coherence with all the other propositions that we believe to be true. In any

38Moore, Moral Reality, p. 1115.
39Strawson, Peter Frederick, Ethical Intuitionism, Philosophy, Vol. 24, No. 88, 1949, p. 24.
40Moore, Moral Reality, p. 1116.
41Ibid., footnote 130.
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meaningful sense of the word, moral judgements can indeed be justified.42

2.2.5 Hume’s Law

A staple in courses in philosophy and ethics, Hume’s is-ought problem or Hume’s

Law is the term for the logical fallacy in asserting that because something is

in a certain way, it ought to be in this way.43 An example of such fallacious

argumentation is the argument:

P (Positive statement): We have always had the death penalty,

C (Normative statement): Therefore, we should have the death penalty.

Hume’s conclusion was that because knowledge only can be asserted from em-

pirical observation and logic reasoning, and because there is no way of deriving

a normative statement from a positive statement, one has to be skeptic of moral

knowledge. John Finnis describes two interpretations of Hume’s Law. The first

and most widely accepted interpretation is that Hume announces the logical truth

that no set of non-moral premisses can entail a moral conclusion. Although Finnis

admits that the principle derived from the first interpretation is certainly true,

he rejects Hume’s conclusion that the distinctions between “vice and virtue” are

not “perceived by reason.”44 Furthermore, Hume’s position has already been in-

directly attacked in the previous section, and it is fair to say his conclusion does

not hold up well against Moore’s arguments against empiricism and deduction or

induction as means of acquiring knowledge.

Natural law and moral realism has often been accused for making such illicit

inferences from facts to norms as Hume describes. This notion is completely

disregarded by Finnis who, when defending Acquinas, states that:

’Have the natural lawyers shown that they can derive ethical norms from facts’?

And the answer can be brisk: They have not, nor do they need to, nor did the clas-

sical exponents of the theory dream of attempting any such derivation. [...] They

are not inferred from facts. They are not inferred from metaphysical propositions

about human nature, [...] nor are they inferred from a teleological conception of

42Moore, Moral Reality, p. 1116.
43See Hume, David, A Treatise of Human Nature, 1739. Book III, part I, section I.
44Finnis, Natural Law and Natural Rights, p. 37.
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nature or any other conception of nature. They are not derived from anything.

They are underived (though not innate).45

In short, his position is that certain moral propositions are self-evident truths

that are true because if they are denied, one can not get anywhere in theoretical

reasoning. He asserts this position by stating that: “[T]he natural sciences and in

general all theoretical disciplines rest implicitly on epistemic principles or norms

of theoretical rationality, which are undemonstrated, indemonstrable, but self-

evident[.]” Just like such principles, for example the validity of deductive inferences

or the principle of induction, moral truths cannot be proven, and nor do they have

to be.46 Therefore, it is simply wrong to claim that natural law in any way tries

to derive norms from facts, and that natural law therefore would be prescriptive

rather than descriptive. It is by this understanding of moral propositions as self-

evident principles Finnis is able to discern his seven basic goods and the common

good as the overall goal of law.47

Moore, although not himself convinced by Finnis’s explanation, notes that “this

feature of moral reality seems to leave room for one of the functions of human law

for such natural law theorists, namely, to fill in where natural law is silent.”48

The second interpretation of Hume’s Law places it in its historical and literary

context. In this context, Finnis argues, it can be seen as a critique against the

18th century rationalists based on the idea that “rational perception of the moral

qualities of actions [can] not itself provide a motivating guide to action.”49 This

is certainly true, but just like the theory derived from the first interpretation, it

does not entail any conclusions about the existence of moral truths.50

45Finnis, Natural Law and Natural Rights, pp. 33-34.
46Ibid, p. 32.
47Ibid, pp. 85-89, p. 154.
48Moore, Michael S, Moral Reality Revisited, Michigan Law Review, Vol. 90, Issue 8, 1992, p.

2437.
49Ibid., p. 37.
50Ibid.
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2.3 The Argument from Semantics

2.3.1 Subjectivism

The subjectivist maintains that ethical expressions describe an ordinary, factual

reality, but that this factual reality is subjective and not objective. In other words,

ethical expressions are descriptive because they refer to something, but what they

refer to is only the speaker’s own feelings, thoughts or attitudes.51 So, an ethical

expression, such as “that act is unjust”, would to the subjectivist be equal to “it

is my feeling or belief that the act is unjust.”

Moore rejects this theory completely, and refers to it as “a theory of meaning

that can appeal only to the non-philosopher.”52 He begins by asserting that the

most popular form of subjectivism cannot even be stated coherently. Firstly, the

claim that some ethical statement P has the same meaning as “I believe that P”

violates the meaning of the word “believe”. Belief, like most words describing a

mental activity, requires an object. One has to believe something, and this thing

has to be in itself a coherent proposition. For example, what does one believe when

one believes that round squares sleep furiously? Of course, the answer would be

“nothing”, and this answer collapses subjectivism from a theory of meaning of

ethical expressions into a theory asserting that such expressions have no meaning.

Moore notes that this is not subjectivism.53

Secondly, subjectivism is highly vulnerable to an infinite regress objection. If

one asserts that the proposition “slavery is unjust” really means, “I believe that

slavery is unjust”, then that last statement must mean, “I believe that I believe

that slavery is unjust”, which in turn must mean, “I believe that I believe that I

believe that slavery is unjust” and this will continue ad infinitum. In other words,

“belief” requires (1) a propositional object that is not meaningless and (2) does

not contain another belief operator in it.54

Moore continues to explain that even if it was possible to coherently state

subjectivism, it is too ignorant of the most central features of how we use ethical

51Moore, Moral Reality, p. 1075.
52Ibid., pp. 1075-6.
53Ibid, p. 1076.
54Ibid.
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expression to qualify as a theory of their meaning.55 First of all, he points out

that it transforms the nominal subject of an ethical expression, such as an action,

a person or something else in the physical world, into the mental state of the

speaker. This would mean that any expression about the physical world, such as

“it is raining”, could be transformed into a statement about the speaker, such as

“I believe that it is raining.”56 Yet, the semantics of these two expressions asserts

that they are two distinct propositions. Therefore, the subjectivist has to use a

different set of tools for examining ethical predicates than for examining other

kinds of predicates. The only way of doing this would be to claim that there is no

moral reality, and this only begs the question the subjectivist is trying to answer.

In other words, the subjectivist answer to why there is no moral reality is that

there is no moral reality. This does not make for a very convincing argument.

On a practical level, the consequence of subjectivism is that disagreement over

ethical matters becomes impossible. If the subjectivist believes that “slavery is

wrong” and that it means the same thing as “I believe that slavery is wrong”,

there would be no disagreement between her and someone stating that “slavery

is not wrong”. In fact, they would not even be talking about slavery at all, but

about their own states of mind. This also makes it impossible to reexamine pre-

viously held moral beliefs, because even if they are different from whatever moral

beliefs held today, they were not wrong. Moore concludes that “[w]hatever one

believes about moral issues, there would be under the subjectivist view no pos-

sibility of contradiction and no problem therefore of consistency; one simply has

noncomparable beliefs which, because they are beliefs, are all true.”57

2.3.2 Conventionalism

Much like the subjectivist, the conventionalist believes that the meaning of ethical

expressions is to be found in people’s minds. However, the state of mind thought

relevant is not the individual speaker’s, but the states of mind of a group of people.

So, to say that slavery is unjust is the same as saying that some group of people

or “most people in this society” feels that slavery is unjust.

55Moore, Moral Reality, p. 1076.
56Ibid.
57Ibid., p. 1077.
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Moore rejects this idea on the same grounds as he rejects subjectivism: as a

theory of meaning, conventionalism is both incoherent and unfaithful to our actual

usage of words.58 Apart from this, conventionalism makes disagreement between

the speaker’s values and those of most in her society impossible. For example,

if most others think that the death penalty is not wrong, one who claims that

the death penalty is wrong will be held to have made a factual error. Still, we

make such assertions often, even though we know most people in our society will

disagree. This is not due to some mistake about what most people believe: what

the majority believes is irrelevant to what is meant by our ethical expressions.59

2.3.3 Emotivism/Prescriptivism

The emotivist or prescriptivist60 claims that the meaning of ethical expressions are

discovered by discovering the typical “job” (or “illocutionary force”) that the ex-

pression is used to perform. Emotivism/prescriptivism has the same skeptical con-

sequences as subjectivism and conventionalism but avoids some of the difficulties

of these theories.61 According to the emotivist/prescriptivist, ethical expressions

have the following “jobs”:

1. To express and not to describe the speaker’s emotional attitude to something.

Just as “ouch” does not describe a person’s pain, but expresses it, are “good”

or “bad” thought to express the speaker’s approval or disapproval of some

act, person or state of affairs.

2. To incite in oneself or others emotions or attitudes similar to those of the

speaker. Just as “boo!” is normally said to incite fear in others, and not to

describe the fear, are “good” or “bad” thought to be used to incite emotions

or attitudes of approval or disapproval.

3. To prescribe to ourselves or to others what they ought to do in a similar

situation. The expression “get out of my way” is not used to describe the

fact that a command has been given. In the same way are “good” and “bad”

58Moore, Moral Reality, p. 1078.
59Ibid.
60Moore includes prescriptivism with emotivism, but in contemporary philosophy they are

usually separated, see Moore, Moral Reality, footnote 42.
61Ibid., p. 1079.
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not used to describe the speaker’s prescriptions, but are themselves part of

the prescription.

According to Moore, it is possible to distinguish a positive from a negative claim

in the emotivist/prescriptivist theory. The positive claim is that ethical expressions

typically express or incite emotion and prescribe; they perform non-descriptive

functions. The negative claim is that they are not used to say anything about the

world; they do not perform a descriptive function. When combined, these claims

assert that the only jobs ethical expressions have are to express or incite emotions

and to prescribe. Because the predicates name no properties, ethical expressions

are not used to describe anything. Although the surface grammar of an ethical

expression such as “X is good” is similar to the surface grammar of an expression

that ascribes a property to something, such as “X is white”, the expressions are

different; we only treat ethical expressions as descriptive, but they are not. The

skeptical conclusion that often follows from this theory of meaning is that there is

no moral reality, no moral truth and therefore no possibility of moral knowledge.62

The consequence is that there is literally nothing to talk about as ethics, the only

thing one can do with ethical expressions is emote and prescribe.

Furthermore, since ethical expressions lack reference and extension, they can

neither be true nor false. A sentence like “X is white” is true only if there is some-

thing referred to by the singular term “X”, and that thing is within the extension

of the predicate “is white”. As ethical words lack reference and extension, they

can not be used to construct a sentence that is capable of being be either true

or false. To do so would be like constructing a true/false-capable sentence using

“ouch” or “get out of my way”. It is obvious that such a sentence could not be

constructed because these expressions are clearly not descriptive.63

Lastly, because ethical expressions lack truth values, they cannot express gen-

uine knowledge. Knowledge can be said to be justified true belief. While one can

have ethical beliefs, ethical knowledge requires these beliefs to be true. Therefore,

they cannot be the subject of knowledge.

62Moore, Moral Reality, p. 1079.
63Ibid., pp. 1080-1.
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2.3.3.1 The Argument from Negative Inference

Naturalism as a theory of meaning holds true that certain natural properties are

the referents of moral predicates. Thus, it is possible to hold that “good” means

“desired, or “right” means “pleasure maximizing”. In other words, naturalist

theories reduce questions of value to questions of fact via the meaning of ethical

words.64 The opposite of naturalism is nonnaturalism.

With the is-ought problem as a starting point, G. E. Moore’s position was that

it is fallacious to treat the term “good” reductively in terms of natural properties

such as ”pleasant” or ”desirable”, because good:

[i]s one of those innumerable objects of thought which are themselves incapable of

definition, because they are the ultimate terms of reference to which whatever is

capable of definition must be defined. [...] There is [...] no intrinsic difficulty in

the contention that good denotes a simple and indefinable quality. There are many

other instances of such qualities.65

His argument was that it is always an “open question” whether goodness was

pleasurable, happiness or desirable - in a way that the question, is a bachelor an

unmarried man?, is not. As analytic truths do not seem to demand such questions

about goodness, his conclusion was that no form of ethical naturalism can be

right: Good simply means good.66 A related argument is based on the generality

of the word “good”. Considering the wide range of things we may call “good”, it

is difficult to find any shared natural good-making properties. The goodness of

a horse has, of course, very little in common with the goodness of a knife, and

therefore, it is easy to conclude that “good” does not refer to any set of natural

qualities at all.

This separation of statements of value from statements from facts did not lead

G.E Moore to skepticism, but a kind of metaphysical dualism: As “good” does

not refer to any natural quality, it must refer to a nonnatural quality that cannot

be known by the senses, but through intuition. This dualist metaphysics and the

intuitionist epistemology that comes with have been enough for most theories to

64Moore, Moral Reality, p. 1081.
65See Moore, Edward George, Principia Ethica, 1903. Chapter I, §10
66Moore, Moral Reality Revisited, p. 2428.
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reject nonnaturalism.67

The open question argument has not fared well in modern philosophy. William

Lycam complains that it ”presumes that identification of properties must be mo-

tivated a priori, by the established synonymy of the predicates expressing those

properties. And this presumption has been known to be false at least since the

1950’s[.]”68

Another common way of disproving the open question argument is to turn it

against G.E Moores own definition of “good” as the name of the nonnatural prop-

erty of goodness; It seems to be as much an open question whether the possession

of a nonnatural quality was good as it was for the possession of a natural property.

In other words, G.E Moore’s naturalistic fallacy could be renamed the “definist

fallacy”, as it becomes the fallacy of giving any definition of “good”, regardless

of the kind of properties used in the definition.69 Furthermore, Moore suggests

almost a dozen well established 20th century theories outflanking the argument,

and concludes that they make the open question “a useless technique for demon-

strating the ‘fallacy’ of inferring moral conclusions from factual premises.”70 He

considers the survival of this argument in form of a staple taught in ethics courses

to be evidential only of the “parochialism within philosophy under which ethics

long suffered.”71

Moore’s solution is to simply bypass naturalism completely: “We should not

classify moral qualities as being natural kinds, at least if one by this means that

‘wrongness’, for example, names the natural property of cruelty. This would com-

mit us to naturalism, a commitment a realist should avoid.”72 He also points out

that “[t]his is not to say that a realist should be a nonnaturalist. She should avoid

either commitment.”73

67Moore, Moral Reality, p. 1083.
68Lycan, William G, Moral Facts and Moral Knowledge, The Southern Journal of Philosophy,

Vol 24, Issue S1, 1986, p. 80.
69See Ayer, Albert Jules, On the Analysis of Moral Judgments, Horizon, Vol 20, 1949. and

Moore, Moral Reality, p. 1083.
70Moore, Moral Reality Revisited, p. 2429.
71Ibid.
72Moore, Moral Realism, p. 1145.
73Ibid., footnote 193.

27



2.3.3.2 The Argument by Positive Claim

The other argument for emotivism/prescriptivism focuses on the positive claim

that there is an emotive and prescriptive force to ethical expressions. This claim

is a factual claim about the way in which we use certain words, and it resembles

both Wittgenstein’s thesis that we tend to use first person, present tense mental

expressions as signals of our mental experiences and Hart’s thesis that we tend

to use action sentences to ascribe responsibility to persons.74 These are claims

about the “illocutionary act-potential” of certain expression classes, or that certain

expressions can be used to do certain things because they “recognized vehicles

appropriate to that use.”75 For example, the illocutionary act-potential of “Boo!”

is to incite fear in the listener, not to incite joy. Moore points out that this

argument for emotivism/prescriptivism is relatively successful, because “ethical

expressions are matters of feeling and commendation; we typically do express our

emotions of approval with “good”, and prescribe to others that they ought to do

whatever it is that is being said to be good.”76

This leads to the second part of the argument: because ethical expressions have

emotive and prescriptive functions, they cannot have descriptive ones as well. The

early emotivists/prescriptivists thought that words cannot be used to perform both

functions at once. According to Moore, this is simply not true.77

I may use the sentence, “there is a coin in my pocket,” to perform any number of

functions, such as to express my pride (in my wealth), to recommend to others that

they keep change in their pocket for emergencies, and so forth. That the sentence

may be used in any number of ways does not prevent the sentence from being used

in each case to describe a fact. Indeed, in order to serve many of the nondescriptive

functions, the sentence must also be used descriptively.78

The modern emotivist/prescriptivists recognize the need for showing the ex-

clusivity of the expressive and prescriptive functions of ethical expressions. For

example, one such argument is that words such as “good” and “bad” are the most

general words of prescription and commendation. As such words may be used

74Moore, Moral Reality, p. 1084.
75Ibid.
76Ibid.
77Ibid.
78Ibid., p. 1085.
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for such a wide range of purposes, the conclusion is that they cannot be tied to

particular properties, as they could if they were used descriptively. Indeed, there

is not much in common between a good knife and a good samaritan. The first

problem with this argument is its narrowness. It defends only the most general

words of commendation and disproval—good/bad, right/wrong and ought/ought

not—as having emotive/prescriptive functions. But this is also true for a lot of

words: courageous/cowardly, greedy, murder etc etc. Just because they can have

emotive/prescriptive force does not prevent them them from having a descriptive

meaning too. Because of this, Moore rejects this argument.79 He further notes

that the argument assumes that we cannot understand the emotive/prescriptive

force of many utterances if the words were misdescriptions. So, if “good” denotes

quality X, and someone claims that something is good without actually being X,

we would not be able to understand the utterance as a commending speech-act

of the speaker. But we do understand the emotive/prescriptive force of “good”,

even if we disagree morally. The conclusion is that “good” does not name a real

property.

Moore means that the problem is that the argument ties meaning to simply

to the illocutionary act-potential of words.80 It assumes that if the descriptive

meaning of a word is violated, the audience cannot understand what speech-act is

being performed. The fact that this is false can be seen by looking at metaphors.

With metaphors, it is the literal falsehood of what is said that forces us to seek

what hidden similarities exists between the metaphor and what the speaker really

means. In the 90’s dancehall classic Murder Dem, “murder” is used both in its

emotive/prescriptive sense (to incite fear in rivalling MC:s) and metaphorically (to

describe his defeating of them in dancehall clashes).81 We understand this despite

his violation of one of the ordinary indicators of “murder”, i.e. intentional killing.

In the same way, it is not possible to say that “good” loses its commendatory force

if it describes something, for the conventional force of the word can be understood

despite it being applied incorrectly in terms of its conventional meaning.82

What kind of argument could then show that moral propositions are not de-

79Moore, Moral Reality, p. 1140.
80Ibid., p. 1140.
81Ironically, Ninjaman, the composer of the song, is currently awaiting trial for murder.
82Ibid., p. 1141.
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scriptive? If one rejects naturalism and nonnaturalism on semantical grounds, the

remaining alternatives are either emotivism/prescriptivism or to completely dis-

miss moral discourse as total nonsense, even at the level of speech-act analysis.

Moore states that this is the reason why many adopts emotivism/prescriptivism

and that such a motive “reduces the meaning theory to a consequence of skepticism,

but eliminates it as constituting an independent argument for skepticism.”83 He

further concludes that the alternative would be to defend emotivism/prescriptivism

on some yet unthought-of linguistic ground, but that until such arguments are

made, one has to take the descriptive character of moral discourse seriously.84

This does not mean that emotivism/prescriptivism is wrong in claiming that

the use of “good” or “bad” is typically expressive in emotion and prescriptive in

force. When using these words, we perform speech-acts—perhaps always with such

general words, and usually with more particular words such as “murder”. Moore

points out that the mistake is to think that

[w]e are not also performing assertorial speech-acts when we use these words, that

is, attempting to describe how the world is. That we are performing both kinds of

speech-acts at once reflects the nature of our morals, which are matters of cognition

no less than of emotion and feeling.85

2.4 The Positive Case for Moral Realism - Why

Moral Realism Matters

Even if one accepts the possibility that the realist theory is true, one might ask:

what difference does it make? After all, any reasonable theory is either true or false,

and even if there is sufficient evidence to support one side more than the other, it

does not necessarily entail anything else. For anyone holding this view, it would

be difficult to even consider the relational thesis central to natural law. Jeremy

Waldron’s standpoint is that (1) moral realism is false, and that (2) whether it

is true or false is irrelevant.86 The first part of his conclusion has been attacked

83Moore, Moral Reality, p. 1141.
84Ibid.
85Ibid.
86Waldron, Jeremy, The Irrelevance of Moral Objectivity. In George, Robert, (ed.) Natural

Law Theory, Contemporary Essays. Oxford: Clarendon Press, 1992.
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previously in this chapter. This section will provide an answer to the second part

of his conclusion: why moral realism matters.

Waldron’s argument can be outlined like this. Moral realism is a metaphys-

ical position and not an epistemological theory. One’s own non-foundationalist

epistemology does not differ at all from the non-foundationalist epistemology of

those with different moral metaphysics. Therefore, moral realism cannot bring

forth any arguments or evidence to resolve any case not equally well presentable

by the anti-realist, even if the metaphysical claims for the argument differs. Dis-

agreements will be as irresolvable no matter if we or the disputants think they are

disagreeing about conventions, the true nature of morality or if there is not even

a disagreement, only a difference in preferences or emotions.87

In his attack on this argument, Moore begins by clarifying that “[m]etaphysics

is not a source of new evidence, a new method of discovery, argument, or proof.

Metaphysical beliefs are only beliefs about what it is the evidence we all possess

evidences.”88 He continues to state that:

[r]ealists (at least qua realists) do not contend that they have discovered a new kind

of experience that, when made known, will convince the unbelievers of the goodness

of justice, the evil of intolerance, etc. The realists’ metaphysical contention is only

that the realists’ theses make better sense of the experience most of us at various

time experience.89

What practical difference does then the choice of metaphysical position make?

Moore’s explanation is simple: moral realism can make sense of our practices and

give us reason to continue them or modify them, in a way that moral conven-

tionalism and moral skepticism cannot.90 He exemplifies this with how Ameri-

can constitutional law is reviewed and how the Bill of Rights and the Civil War

Amendments are interpreted. A moral realist can see how those Amendments

are not merely new law, but something based on the pre-existing moral rights all

human beings possess. A moral realist judge seeks to discover the true nature of

87Moore, Michael, Law as a Functional Kind, Comment: Waldron on Realism, In George,
Robert, (ed.) Natural Law Theory, Contemporary Essays. Oxford: Clarendon Press, 1992. p.
228.

88Ibid.
89Ibid.
90Ibid, p. 229.
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rights by building the best theory possible about the nature of liberty, the nature

of equality, etc. When she invalidates an unjust statute like the pro-slavery laws of

the pre-war South and the supposed expression of majority it represents, she does

so not on emotional grounds, but on her theory on the nature of rights. Moore

argues that it is difficult for the moral skeptic or the moral conventionalist to find

any such justification for judicial review.91

Waldron considers this view of judicial review highly problematic and questions

why statutes and other expressions of majority should give way for a judge’s differ-

ing moral beliefs. He rightly points out that legislatures, too, may be grounded in

theories of equality and liberty. His argument is this. If moral realism is true, the

judge imposes on his fellow citizens not his subjective preference, but his belief

about moral facts. However, the judge’s view is not opposed to the subjective

preferences of legislators and voters, but their beliefs about moral facts. Because

there is no way of deciding which of these conflicting beliefs is more accurate, the

imposition of the minority’s belief over the majority’s is undemocratic and arbi-

trary. If moral realism is false, the outcome would be the same: two beliefs against

each other. Therefore, he concludes, is it irrelevant whether moral realism is true

or not.92

Moore’s replies that the answer lies in the moral realist’s ability to say that

at least there is something about which the judge could be right. This possibility

leaves it open to make a range of arguments for why judges are better “epistemic

authorities” about people’s rights than are legislators.93

1. Judges have moral thought experience presented to them every day with the

kind of personal involvement and detail necessary for moral insight, whereas

the legislative machinery does not.

2. Judicial training is training in principled generality, so judges have an ad-

vantage over legislature even at the most abstract level.

3. The institutional features of judicial office—judges are rarely fired—make

judges more able to focus on the moral aspects of a given problem, whereas

91Moore, Law as a Functional Kind, Comment: Waldron on Realism, p. 230.
92Waldron, The Irrelevance of Moral Realism, pp. 180-82.
93Moore, Law as a Functional Kind, Comment: Waldron on Realism, p. 230.
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the institutional features of the legislative machinery—we vote every fourth

year—opens up for quick solutions and populistic legislation.

4. The judicial temperament may be more suited to solving moral problems

than is the temperament of those who are legislators. By temperament,

Moore means both the pre-existing psychology of those who become judges

versus those who become politicians, and the culture of each institution that

reinforces that psychology.94

Although these notions may be questioned, Moore’s point is that emotivists

like Waldron cannot even start such an argument, because for the emotivist, people

don’t possess any rights at all. There is, in other words, no interpretation of rights

for judges and legislature to disagree upon.95

94Moore, Law as a Functional Kind, Comment: Waldron on Realism, pp. 230-31.
95Ibid., p. 231.
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Moral Realism and Natural Law

3.1 The Natural Law Thesis

When the plausibility of the existence of objective morality has been shown, an-

other question arises: how are these moral truths related to law? While the legal

theorist may accept the existence of such truths, she may not necessarily see the

connection between them and positive law. In fact, even when presupposing the

existence of such truths, there is nothing to prevent the legal theorist from com-

pletely disregarding these truths when formulating theories about law.

Like mentioned in the introduction, the second claim of natural law jurispru-

dence is that there exists a positive internal connection between (objective) moral-

ity and legal propositions. Murphy calls this the fundamental claim and, although

not rejecting the existence of objective morality, uses the term “decisive reasons

for action”96 instead of objective morality. He further proposes two ways of under-

standing the natural law thesis: A “strong reading” suggests that law not backed

by such decisive reasons for compliance is no law at all, whereas a “weak reading”

suggests that such law is merely defective as law.97 According to Murphy:

For there to be a decisive reason to θ is for θ-ing be a reasonable act for one to

perform and not performing θ an unreasonable act for one to perform, and so for a

law to be backed by decisive reasons is for there to be decisive reasons to perform

any act required by that law.98

Moore claims that if one were to assume that such a decisive reason for action

96Murphy, Natural Law in Jurisprudence and Politics, Cambridge: Cambridge University
Press, 2006, p. 1.

97Ibid.
98Ibid.
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could be based in anything else than an objective moral truth, such as convention,

one could not call himself a natural lawyer.99 The differences in Moore’s strong

reading of the natural law thesis and Murphy’s weak reading will be discussed

further under “Functionalist Jurisprudence and Natural Law.”

3.2 Law as a Functional Kind

3.2.1 Functionalism

In evolutionary biology, an organism’s features are considered a result of the func-

tion they serve: tigers have sharp teeth to eat more effectively, peacocks have

brightly coloured feathers to attract mates more easily and bats have a sonar-like

system to be able to hunt in the dark. Because these features serve important

functions, the genes producing the features are favoured by evolution. In the same

way, functionalist anthropology and sociology (or structural functionalism) defines

cultural traits from whatever purpose they serve. The textbook example is the

rain dances of native Americans, which (among other things) serve to create so-

cial cohesion in difficult times. Although the methods are similar, there is one

great difference between evolutionary biology and the social sciences. In biology,

functionalist explanations are based on a well-confirmed theory of evolution and

its causal mechanisms. In the social sciences, these causal mechanisms are more

difficult to discover or define.

Functionalist jurisprudence differs from most positivist theories of law, as it

seeks to define law from its function and not its structural characteristics.100 Some

legal scholars, like Joseph Raz, claims that the function of law is simply the direct

indirect effects of law.101 This is not consistent with how we usually define function.

For example, a car engine makes the car move, but it also releases CO2, generates

heat and burns fuel. These are all direct or indirect effects of the engine, but no

one in her right mind would claim that the function of the engine is to release

CO2. One could argue that the function is what the designer had in mind when

99Moore, Law as a Functional Kind, p. 192.
100Ibid.
101Raz, Joseph, The Authority of Law, Oxford: Oxford University Press, 1979.
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designing the object, but when it comes to naturally occurring systems with a

clear function, such as photosynthesis or the mammalian circulatory system, this

argument can only lead to religious debate.

So how then, is it possible to discover systems through their function or func-

tions and how does this apply to natural law and morality? First of all, a method

for ascribing functionality to objects is needed. Moore proposes a systematic five-

step approach and uses the human heart, the circulatory systems and the human

body as examples.102

1. Isolate some parts or processes that are likely to be features of the system.

As mentioned above, Moore uses the human heart as an example of such a

part.

2. Isolate and make a list of the effects of the activities of the part or process.

In the example, the beating of the heart is the chosen activity. Of course the

heart does other things, like taking up space inside the chest cavity. However,

we can probably even at an early point rule out the possibility that some of

these activities are related to the function of the heart.

3. Ascertain of all the human goods which could be served by the system to

find a “goal”. In our example, the system would be the human body and it’s

hypothetic goal the good of physical health.

4. In the light of the hypothesis of 3), find out which of the various activities of

the studied part or process themselves causally contribute to the maintenance

of the body in the state of health. It is these activities and effects that are

the functions of the system, or in our example: the function of the heart.

5. Repeat 1-4 both from the bottom-up and from the top-down. The reason

for repeating the process both from the bottom-up and from the top-down

is that the former picks up other parts or processes possibly related to the

goal of the system, whereas the latter starts from the increasingly plausible

hypothesis of the system’s goal and looks for other parts or processes which

must exist if that goal is to be maintained. This final step may throw out

certain parts of the system that are not essential in the way that they do

not perform a function. Moore humorously notes that “love-handles” would

102Moore, Law as a Functional Kind, p. 212.
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be such a part; they serve no function but we still label them in functional

terms.

By applying the first four conditions over and over in the way described by Moore

(step 5), it is possible to discover an overall system that is subdivided not by

structural principles, but functional ones.103 For example, the overall system of the

human body will be divided into functional subsystems like the limbic system and

the circulatory system, and these systems will in turn be divided into specialised

subsubsystems. In other words, each essential structural feature will have will have

its functional place in the teleological organisation of the body. At some point, we

will have written a comprehensive textbook of whatever system we are analyzing.

The same, according to Moore, is true of the analysis of legal systems, even though

the method for obtaining and analysing the data will be quite different.104

Murphy describes a similar, although not identical, approach in a slightly dif-

ferent way that can be shown in a simple table.105 The main difference is that

Murphy takes the characteristic activity, and not only the goal productivity into

account. For an object X to have the function of θ-ing, the following conditions

must be satisfied:

A. Characteristic Activity X is the kind of object that normally
performs θ

B. Goal productivity X performing θ normally
results in S

C. Teleology X performs θ because X performing θ normally
results in S

D. Value S exhibits some relevant variant of goodness

Table 3.1: Murphy’s functional conditions.

It could be argued that only A-C are necessary for an object to be ascribed a

certain function. The following example will show that this is not always the case.

What this example shows is that the function of an object is directly connected to

103Moore, Law as a Functional Kind, p. 213.
104Ibid.
105Murphy, Natural Law in Jurisprudence and Politics p. 29.
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the goodness that the process or part brings to the object. In this case, a stick is

pinned against a rock in a backwash of a stream that that very stick has created.

Using the same conditions as in fig.1:

A. The stick is pinned against the rock.
B. The stick being pinned against he rock causes the backwash.
C. The stick is pinned against the rock because it being pinned

against the rock causes the backwash.

Table 3.2: Conditions 1-3.

Applying Moore’s example of the human heart to Murphy’s simple formula results

in the following table:

A. The heart pumps.
B. The heart’s pumping results in circulation.
C. The heart pumps because the heart’s pumping results

in circulation.
D. The circulation of blood is beneficial for the health of the animal

Table 3.3: The function of the human heart.

3.2.2 Functionalist Jurisprudence

Moore’s view is that for law to be a functional kind, there must be some kind of

end or goal of law that can be served by law uniquely. As this example will show,

this is no casual assumption.

For the first step, Moore proposes a number of central jurisprudential theses as

possible features of law that can be used as starting points for seeking the function

of law. For example, Hart’s Rule of Recognition106, Finnis’s natural law theory107

and Raz’s Internal Point of View108 are all such plausible features of law. For

106The idea that law is marked by the existence of a special secondary rule that legitimates
all other rules as rules of law. See Hart, Herbert Lionel Adolphus, Concept of Law, Oxford:
Clarendon Press, 1961.
107Law is morally obligating by itself. See Finnis, Natural Law and Natural Rights.
108Law is obligation from the point of view of the legal professional. See Raz, The Authority of

Law, Oxford: Clarendon Press, 1979.
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ease of illustration, Moore chooses to use a simple and general claim about the

authority of law: a legal system is marked by its citizens at least believing that its

norms have legitimate practical authority over them.109 Secondly, Moore proposes

a number of possible effects of this plausible feature of law. For example, the effects

of citizens believing in the authoritativeness of law could be that citizens become

less willing to think for themselves in moral matters, that it gives the citizens more

free time, or that it allows the solution of co-ordination problems.110

For the third step, Moore describes a few different but equally plausible hy-

potheses about the general goal of law. It has been suggested that the goal of

law is the subjecting of human conduct to the guidance of rules;111 the enhance-

ment of the liberty and autonomy of persons through the opportunities for choice

law can create when it has predictable legal sanctions;112 the promotion of the

common good in a coordinative sense;113 the enhancement of simple survival for

individuals;114 attaining integrity in a government;115 the maintenance of peace

and order116; and the peaceable settlement of disputes between citizens.117 To get

a grip of such an extensive list seems to require nothing less than a full theory of

what is good and right; one has to know what is objectively good and one has to

know what means are permitted to reach it through action. Then it is possible to

decide which goals are goods, and therefore could be what a legal system is good

for.

This is exemplified in Finnis’s theory: his seven good things and nine conditions

of practicable reasonableness forms a full theory of morality, and with such a

full theory, he can distinguish “the common good” as the goal of law. Finnis

describes “the common good” as “a set of conditions which enables the members of

a community to attain for themselves reasonable objectives, or to realize reasonably

for themselves the value(s), for the sake of which they have reason to collaborate

109Moore, Law as a Functional Kind, p. 214.
110A coordination problem is term used in economics to describe situations in which all parties

can realise mutual gains only by making mutually consistent decisions.
111See Fuller,The Morality of Law, Connecticut: Yale University Press, 1977.
112See Hayek, Friedrich, The Road to Serfdom. London: Routledge Kegan Paul, 1944.
113See Finnis, Natural Law and Natural Rights.
114See Hart, Concept of Law.
115See Dworkin, Law’s Empire, Oxford: Hart Publishing, 1994.
116See Hobbes, Leviathan, 1651.
117See Llewellyn, Karl, The Bramble Bush, New York: Oceana Publications, 1930.
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with each other[.]”118 Although he is a moral realist, Finnis’s theory allows there

to be different answers for how people should live their life. His conclusion is that

the law is uniquely situated to co-ordinate these different ideas of what “the good

life” is, allowing everyone to realize his or her own vision. He further argues that

the common good is the unique good law can achieve and thus law’s goal.119

Moore suggests that if one has such a full theory of the good and the right, and

an idea of the structural characteristics of a legal system to sort through that full

moral theory, one could hypothetize which of the suggested goals of law is in fact

its goal. He chooses to proceed with the common good as the law’s (hypothetical)

goal.120

When a hypothetical goal of law has been picked, the fourth step is isolate which

of the effects of certain features of law are those features’s functions. The effect of

the feature has to be something that contributes to the realization of the goal of the

system. In Moore’s example, this would be co-ordination, which is the consequence

of citizens believing law to be authoritative. The other possible effects, such as

citizens becoming less willing to think for themselves in moral matters, do not

contribute to the realisation of the common good, and can therefore not be the

function of the feature picked in step one. The fifth and final step is to repeat step

1-4 for each plausible part of a legal system, and for each case ask whether the

hypothetical part could perform a function in the realisation of the goal of law.

By repeating 1-4, it is possible to isolate which parts and functions are parts of

the system and which are not.

As the method described above can be used to discover not only law’s structural

features (by starting with a plausible goal) but the goal of law itself (by starting

with any plausible structural feature), Moore’s conclusion is that law must be a

functional kind. This circularity may seem problematical, but as will be shown in

the following section, this is not necessarily the case.

118Finnis, Natural Law and Natural Rights, p. 155.
119Moore, Moral Reality, p. 216.
120Moore, Law as a Functional Kind, p. 216.
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3.2.3 Functionalist Jurisprudence and Natural Law

3.2.3.1 A Natural Law Conclusion

If law is indeed a functional kind, and if the goal of law is of moral nature, like

“the common good” certainly is, functionalist jurisprudence will inevitably result

in a natural law theory. However, there are several objections to this conclusion.

The first objection is that in functionalist jurisprudence there can be no nec-

essary connection of law to morals because no structural features are necessarily

law.121 Hart, who held the view that the only plausible (as in universally agree-

able) goal of law was survival, and that law has a minimum content of features

(such as criminal prohibitions) with the function to attain that goal, objected to

functionalism by claiming that it relies on assumptions about human nature.122

His example is that if we had an armoured exterior that made us invulnerable to

physical attacks, the criminal prohibitions needed would be quite different from

those needed by us quite vulnerable persons.123 In other words, the structural fea-

tures of law are directly connected to human nature and not to some metaphysical

goal of law. A version of this objection, made by Marshall Cohen, is that means

are not logically entailed by ends.124 Cohen’s example is that political office can be

obtained by various means, such as party service, military prowess or intellectual

eminence; yet ”political office” is never defined in terms of these typical means of

obtaining it.

According to Moore, Hart and Cohen have mistaken the necessity claimed by

natural law.125 Their idea of the nature of law was that it is given by an analytic

definition, or concept, of ”law”, where law’s structural features and potential rela-

tion to morality are analytically necessary features of law. Moore holds the view

that in general jurisprudence, only the metaphysical necessity of the nature of law

needs to be shown. Although he agrees with Hart’s conclusion that functionalism

requires certain assumptions of human nature, he argues that these claims are, if

true, metaphysical necessities just like the metaphysical necessity of the nature of

121Moore, Law as a Functional Kind, p. 217.
122See Hart, Concept of Law.
123Moore, Law as a Functional Kind, p. 217.
124Cohen, Law, Morality and Purpose, 10 Villanova Law Review, 640, 1965, p. 623.
125Moore, Law as a Functional Kind, p. 217-18.
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law. Given these metaphysically necessary truths about human nature and the

metaphysically necessary truths about morality that make a goal of law good, law

(metaphysically) must have certain structural features. His conclusion is that this

non-analytic necessity about law’s structural features should be enough for any

legal theorist.126 Furthermore, he explains that the assumptions about human

nature are only needed for the determination of what is instrumentally necessary

for the attainment of law’s good, not in the determination of what is intrinsically

good.127

Another objection to functionalist jurisprudence is that it is dependent on

structural features being features of law when the goal of law is selected; just

because a certain structure, such as criminal prohibitions, is necessary to attain

an ultimate goal of law, such prohibitions are not necessary law as such. Moore

means that this objection neglects functionalist jurisprudence’s claim of the goal

of law: law’s essence is given by it’s goal, not by any structural feature.128 He

suggests that the reason for this neglect is the misunderstanding of how law’s

goal is chosen. As mentioned above, Hart suggested survival as a possible goal

of law because it was the most universally agreeable end he could think of, not

because it is a good which can only be achieved by law.129 Survival, as in the most

fundamental meaning of the word, can likely be achieved without law, whereas the

goal chosen by Moore (the common good or co-ordination) cannot.

This leads to yet another objection to functionalist jurisprudence: there is no

universal agreement on the end of law. This is certainly true, but for the moral

realist, this objection is easily disregarded. As shown in the previous chapter,

universal agreement has nothing to do with objectivity: the central claim of moral

realism is that certain values exist independently of convention.

Another objection to functional jurisprudence discussed by Moore is based on

the fact that it relies on the seemingly casual assumption that law is a functional

kind. As functionalism requires law to serve some good, it is not surprising that

functionalism results in a legal theory which is based on law being connected to

morality. In other words, functionalist jurisprudence will yield a natural law theory

126Moore, Law as a Functional Kind, p. 218.
127Ibid., footnote 74.
128Ibid, p. 218. See Hart, Concept of Law.
129See Hart, Concept of Law, and Finnis Natural Law and Natural Rights.
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because the natural law theory is more or less presupposed. In Moore’s example:

A starts with some plausible structural feature X of a legal system and then seeks

X’s function. A can not know whether X is or is not a feature of law without

knowing the goal of law, as the goal determines what is functionally necessary for

its realization or, in other words, what is law. But the goal of law, if there even is

one, cannot be known until A knows which of all goods is the good that law can

uniquely serve. To know this, A has to first know what law’s structural features

are.130 At first, this circularity seems to be a flaw in the functionalist method

explained in the previous section, but Moore means that this is not the case. On

the contrary, he claims it to be it’s virtue:

For if the epistemic credentials claimed by the analysis were any stronger than they

are, they would have to be false. As it is, such credentials are exactly analogous to

those obtaining anywhere where one claims to know anything. [...] There is no nat-

ural stopping-point in this process any more than there is a natural starting-point

in the acquisition of knowledge about anything. [...] [T]heories and hypotheses [...]

are always subject to improvement and even replacement. At any point in time

the most one gets is a kind of ’reflective equilibrium’—which is enough certainty to

justify worrying about something else.131

In other words, since functionalist jurisprudence like any modern science is non-

foundationalist or circular, it does not require a presupposed goal that is absolutely

certain. On the contrary, the goal of law is a theory that can be falsified just like

any scientific theory. Another aspect of the objection described above is that

functionalist jurisprudence is “question begging”. Moore explains that “[i]t is

not a foundational assumption about law’s nature that begs the question, ’Is law

related to morality?’. True, if law is a functional kind then necessarily law serves

some good and thus, necessarily, law is in that way related to morality. But

this is a discovery, not a posit, of functionalist jurisprudence.”132 In other words,

functionalist jurisprudence is no more question-begging than natural science.

In relation to this, he makes an interesting observation: Since knowledge of any

kind is circular in the way outlined above, and since law seems to be a functional

130Moore, Law as a Functional Kind, p. 219.
131Ibid., p. 219-20.
132Ibid., p. 221.
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kind,133 anyone studying it will, perhaps unknowingly, engage in functionalist ju-

risprudence.134

The final and perhaps most difficult objection described by Moore is that func-

tionalist jurisprudence cannot result in a natural law theory at all.135 This objec-

tion is based on the idea that while law is a functional kind, the good achieved by

law is only instrumental, not moral. In the words of Ruth Gavison: “Nothing will

be called a knife if it could not cut; yet knives are not inherently good or bad.”136

In Lon Fuller’s functional jurisprudence, the goal of law is the subjecting of human

conduct to the guidance and control of general rules.137 If this is indeed the goal of

law, it is difficult to reach a natural law conclusion: although law alone can achieve

this instrumental good, it can certainly be used in inherently evil ways and still

remain law. Paraphrasing Moore: one can be a good assassin in an instrumental

sense, yet there is no such thing as a good assassin.

It is possible to, like Fuller, imagine some genuine moral goods (such as liberty,

autonomy and the common good in a coordinative sense) being attained by a legal

system with said goal. But this would only result in a very weak natural law

relational thesis, as these goods are not directly related to the existence conditions

of the legal system. Such a legal system could exist, because it promotes law’s

distinctive good, but still be highly unjust.

Moore calls this the dilemma of functionalist jurisprudence with a (strong)

natural law theory as its conclusion: As functionalist jurisprudence defines law by

its functional ends (goods) and not by its structural means, there needs to be some

kind of distinctive good which only law can serve. This end cannot simply be “all

things that are good”, without law ceasing to be a functional kind. However, for

functionalist jurisprudence to reach a natural law theory as a conclusion, the goal

133Moore simply states that “[l]aw seems to be good for something more than it seems to have
a structural essence”, p. 221. This is of course subject to discussion, but Moore’s idea is that
one, by applying the method described in the previous section, will reach this conclusion. Law,
in practice, does indeed seem to be an effective way of reaching ends that cannot be reached
through other means. See Dworkin,“Does Law have a Function? A comment on the Two-Level
Theory of Decision”, Yale Law Journal, 74, 1965, and Dworkin, Law’s Empire, 1994.
134Moore, Law as a Functional Kind, p. 219 ff, see Dworkin, Law’s Empire.
135Ibid., p. 221.
136Gavison, Ruth, “Natural Law, Positivism, and the Limits of Jurisprudence: A Modern

Round, Yale Law Journal, 91, 1982, 1250-85, 1266f.
137See Fuller, Lon, “The Morality of Law”, New Haven: Yale University Press, 1977.
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of law seems to be nothing less than all the goods there are.138

As explained above, Fuller assumed that a legal system that promotes the goal

of law would automatically promote all other goods as well. He believed that if

one does things the right way, by seeking law’s goal (“inner morality”), one will

end up doing the right things.139 Moore criticizes this view because it requires

such a strong belief in the interconnectedness within human nature of the various

motivations to promote all the goods there are. He states that: “Even if law’s

’inner morality’ (law’s goal) was intrinsically good, one could achieve that moral

good without necessarily achieving any other goods (Fuller’s ’external morality of

law’).”140

The solution Moore proposes to this dilemma is to seek some goal of law that

does have connections to all the goods there are without simply being “all the

goods there are”.141 Finnis uses this strategy when he chooses the common good

as law’s goal. In his theory, the common good is not one of the seven good things

there are, but the way (through co-ordination and community) through which these

goods can be attained.142 Dworkin’s approach is similar. He chooses integrity as

the distinct and separate goal of the law, because only through law’s integrity can

the other goods (distributive justice, fairness, procedural fairness and fraternity)

be attained.143

3.2.3.2 Murphy’s Weak Relational Thesis

Murphy believes that Moore is overly strict in his understanding of what con-

stitutes a functional kind.144 He suggests that the genuine difficulty in Moore’s

theory is that Moore believes that goal of law has to be an end which can be

attained only through obligatory norms. This is problematic, he means, not only

because of the dilemma described above, but because for example the Finnisian

common good could, at least in theory, be served other than through means that

138Moore, Law as a Functional Kind, p. 223.
139See Fuller, Morality of Law, 1964.
140Moore, Law as a Functional Kind, p. 223, and footnote 90.
141Ibid.
142see Finnis, Natural Law and Natural Rights, 1980.
143See Dworkin, Law’s Empire, 1994.
144Murphy, Natural Law in Jurisprudence and Politics, p. 31.
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impose obligations.145

As shown in the previous section, Murphy believes that functional kinds are

marked not only by the ends they serve (as Moore believes), but also by the

characteristic activities of the members of that kind:

“[T]o say that x is a member of functional kind F is to say, in part, that its

characteristic activity of θ-ing tends toward the realization of some particular end-

state S. Not every x whose characteristic activity tends toward the realization of

the same end-state S belongs to the same functional kind, for their characteristic

activities may be of such different sorts that they could not be placed in the same

kind”146

This results in a weaker relational thesis than Moore’s, because the existence

of a legal system will not be related only to the truth conditions of some moral

proposition, but to the characteristic activity of the legal system. This character-

istic activity is, according to Murphy, to provide dictates with which agents have

decisive reasons to comply.147 Legal norms not backed by “decisive reasons for

compliance” can still be law, but defective as such: “It is clear that there is noth-

ing incoherent about holding that it is some object’s function to provide dictates

backed by decisive reasons for action, and thus that that object would be defec-

tive if its dictates were to fail to be backed by such reasons.”148 In other words,

Murphy’s view is that propositions of the type “all S’s are P” can be read in two

ways: (1) as expressing the existence of a connection between the subject and the

predicate of the sentence (“all squares have four sides”), or (2) as expressing that

such a connection does not exist (“all ducks are good swimmers”). If a duck is

not a good swimmer, it will still be a duck, but it will be defective precisely as a

duck.149

In his critique of Murphy’s weak relational thesis, Callaghan asks himself what

then, in the face of law’s being defective, is it about law that still constitutes as

“law”? He proposes three distinct strategies to answer this question. The first

strategy is to treat law as a conventional entity. When law is defective, we still

145Murphy, Natural Law in Jurisprudence and Politics, p. 31.
146Ibid.
147Ibid.
148Ibid.
149Callaghan, Geoffrey, Defective, But Still Law: A Critique of Mark Murphy’s Weak Natural

Law Jurisprudence, Canadian Journal of Law and Jurisprudence, Vol. 26, Issue 1, 2013, p. 219.
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treat that law as non-defective, and that treatment is what constitutes its status

as “still law”. Callaghan points out that this strategy has helped to elucidate both

the positivist and/or strong natural law positions, but that it cannot be used to

support Murphy’s weak natural law thesis.

Murphy views law in the very same way as he views ducks-he views it as a natural

kind item. Like ducks, law is something that has an internal constitution that

determines its kind. And, like ducks, it will be this kind-specific nature that will

determine when law is defective. This then brings us directly to the theoretical

problem surrounding the application of the present strategy to Murphy’s theory:

to treat law as a conventional entity is to deny its status as a natural kind item–each

treatment relies on a contradictory theory of meaning[.]150

The second strategy is to treat law as a functional kind. This strategy can be

employed in two ways: (1), by considering defective law to be “still law” because it

continues to function as law, and (2), by claiming that defectiveness has to do with

how well the law is functioning, and that law is “still law” because it functions as

law to some degree. Callaghan notes that if one believes the function of law is to

“provide dictates backed by reason”,

then law that fails to function properly is precisely to say that it is defective (i.e., not

backed by decisive reasons for action). And if this is the case, then it is essentially

defective, meaning nothing about law is ’left over’ when it malfunctions. By basic

standards of logic then, the first approach (1) must be rejected as an answer to the

question of how defective law is ’still law’.151

Approach (2) is concerned with law’s optimal functionality, and not its gen-

eral functionality. To say that law is functioning defectively is the same as saying

it is not functioning as well as it might. This approach works well with Mur-

phy’s/Moore’s heart example:

The heart’s function is to ’pump blood’, and there appear to be certain objective

considerations available that could decisively tell us how well a heart is performing

its function. For example, a cardiologist could stipulate that x objective metric is to

be used to measure the optimality of ’blood pumping’ (e.g., so and so units of blood

being pumped per second = optimal functionality). And in this way, any heart that

150Callaghan, Defective, But Still Law, p. 222.
151Ibid.
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fails to perform its function according to the standard set by this objective metric

could rightly be considered ’defective’.152

Extending this analogy to law is more problematic, because it is impossible to

understand what degrees of functioning there can be in Murphy’s definition of

law’s function.

As Murphy conceives it, law’s function is ’to provide dictates backed by decisive

reasons for action’. As such, it is a function that does not seem to admit of ’qualita-

tive degrees’ in the same way that ’pumping blood’ does. Indeed, it would be quite

strange to hear someone claim that law is only being backed by decisive reasons for

action to a degree.153

The third strategy is to treat law as a structural kind. The initial concern with

such a strategy is that Murphy considers himself a functionalist—quite the oppo-

site of a structuralist. However, his way of dealing with the “all the good things

there are” dilemma of the natural lawyer—to include characteristic activity in his

functional conditions—does seem to flirt with structuralism. For the structuralist,

“the unique structure of law is what remains ’still law’ despite the content of that

structure being defective.”154 This does not seem to lead to a natural law conclu-

sion at all, and such a position would undermine his own functionalist ambitions.

In his conclusion, Callaghan asks himself “[if] [a]t one point, Murphy admits that

his [...] thesis is in fact, compatible with the letter of positivism [...] why then

struggle so hard to break from it?”155 Murphy’s only explanation is that:

One cannot have a complete descriptive theory of law without an exhaustive account

of the ways that law can be defective, and one cannot have an exhaustive account

of the ways that law can be defective without having a complete understanding of

the requirements of practical reasonableness. And surely it is contrary to positivist

theoretical aims [...] to hold that a complete understanding of the requirements of

practical reasonableness is necessary for a complete description of law.156

Callaghan’s conclusion is that because Murphy’s theory does not tell us what

152Callaghan, Defective, But Still Law, p. 223.
153Ibid., p. 223.
154Ibid., p. 226.
155Ibid., p. 227.
156Murphy, Natural Law in Jurisprudence and Politics, p. 23.
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law is despite being defective, in a way that the strong relational thesis and posi-

tivist theories does, there is reasonable basis to doubt its viability.157

157Callaghan, Defective, But Still Law, p. 228.
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Discussion and Conclusions

4.1 Moral Realism

4.1.1 Discussion

No matter how radical or strange moral realism may seem at first, a closer exam-

ination reveals it should be taken seriously. First of all, it is important to note

that a lot of the skepticism against moral realism are based on misunderstandings

on what moral realists claim. Moral realism is not the belief that certain moral

propositions are physical objects floating around in space, nor that they exist in

some mystical metaphysical realm. They are not even objects in the same way as

natural objects, like the sun or the Moon. Because of this, moral truths cannot be

discovered in the same way we usually discover truths.

As already explained in chapter two, the truth of any theory is usually asserted

through empirical observation and inductive reasoning. When we discover some-

thing we believe may be true, we put it in relation to something else we already

have strong empirical evidence for, and if we can find some causal connection,

we hold it as being true. As already exemplified, we believe in the gravitational

force of the Moon because we have strong empirical evidence of tides and a there

seems to be a strong causal connection between tides and the Moon’s distance

from Earth. To make the example even easier, we know roses are red because

most of the roses we have observed have been red. This is not the case with moral

propositions, as we (1) can not perceive them and (2) have no faculties for ver-

ifying them directly. Even if we had, the fact that our perception is inherently

flawed would mean that we could not be certain whether we were actually right
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about our beliefs. Certainty about some state of affairs does not usually come

from perception, but from how well our belief fits in with all our other beliefs.

Because of this, it is possible to argue that some things that cannot be observed

may very well be true, because they fit in so well with everything else we believe.

This is the case with many mathematical and scientific beliefs. For example, the

validity of inductive reasoning can be denied, but if one denies inductive reasoning

one can not get anywhere in scientific argumentation. In the same way, it is not

very meaningful to deny the objectiveness of moral propositions, at least not on

this ground. This is how John Finnis explains moral realism. Although it is a

good explanation, its simplicity makes it open to criticism.

Firstly, it is questionable whether morality at all can be compared to the ac-

cepted laws of science. At least at first glance, moral propositions seem to have

very little in common with the principle of inductive reasoning or the validity of

deductive inference. However, they are actually similar, because just like it is im-

possible to pursue knowledge if you deny such principles, it is impossible to get

anywhere in practical reasoning and make decisions about what is best for your life

if you deny the basic goods. Of course, not all people are aware of all the principles

of theoretical rationality, and not all people respect the basic goods. But this does

not prove anything other than that these people are wrong in their understanding

of morality. Although it may appear radical to claim to have a full theory of what

is right—especially in this age of cultural relativism and post-colonialism—does

Finnis seem to have the best answer to which moral principles are true. If one

accept his basic goods and requirements of practical reason to be true, one will

inevitably be a moral realist. If a proposition can be true, it has to be objective,

and so his theory seems to almost prove itself.

Secondly, it is questionable whether any form of realism is right. Although it

is difficult to deny the principle of induction or the existence of real numbers, it

is equally difficult to claim that they “exist” and are not only conventionally true.

The conventionalist antirealist argument seems to be one of the most troublesome

arguments for the moral realist. However, conventionalism leads to a very narrow,

almost nihilistic understanding of the world, something to which most of us would

not adhere. Furthermore, the effects of the conventionalist understanding of real-

ity would be devastating. If almost nothing can be certain or true, the pursuit of
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knowledge would not only be meaningless: it would be impossible. In the realm of

mathematics, it would be reduced to the pursuit of making up things that happen

to fit in with other things already made up. To the empirically inclined conven-

tionalist, this would perhaps not be the case, because some conventionalists treat

mathematics or natural science differently than ethics. However, just as science

and mathematics form the foundation of human knowledge about the world, moral-

ity form the foundation of society. Without moral principles, we would perhaps

not even have been able to co-exist without exterminating each other at a very

early stage. It could even be claimed that without morality, human co-existence

would be impossible, which would in turn render science impossible. Therefore,

ethics (as in the pursuit of knowledge about morality) is no less important than

natural science or mathematics.

Furthermore, we do tend to treat morality as being objective. This is evident

by the way we reexamine and revise older practices and positive law. Without

at least some belief in the objectiveness of morality, it would not be possible to

justify the punishment of nazi criminals or the revisiting of constitutional law.

We would inevitably be stuck in a society where the majority always can oppress

the minority through legal norms, and where no revision of such norms would be

possible unless the majority changes its opinion. This is a type of society must of

us would not want to live in.

Moore’s rejection of the argument from logic shows two things. Firstly, it

shows why the rules of logic can not be meaningfully applied to (1) reality, and

(2) morality. This, of course, does not come as a surprise. Secondly, it shows that

although the principle of induction cannot be meaningfully applied to morality in

the same way it is applied to scientific theories, this should not inevitably lead to

skepticism. The first reason for even discussing the argument argument of logic is

that it shows why empiricism makes a poor foundation for ontological assumptions.

The “common sense” empiricism is perhaps not of much interest for anyone with

even the slightest interest in philosophy, but it does nonetheless seem to be a

common argument against moral realism. What Moore shows is that empirical

evidence is not necessary a good route to knowledge, because there is no such thing

as noninfered perception. Our perceptions are always corrected by our beliefs, and

as we do not have privileged access to our own minds, we cannot validate our
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mental states in the way necessary to obtain the starting points necessary for

inductive reasoning. The second reason for discussing the argument from logic is

that it clarifies that it is futile to treat moral judgements as being the same as

factual judgements. They can however, as Moore notes, be justified in the same

way. His previously mentioned position that “justification of any belief is a matter

of its coherence with all the other propositions that we believe to be true” should

be enough to disprove any logic/empiricist argument and provide a positive case

for moral realism.

Another common misconception about moral realism is related to Hume’s law.

It has been claimed that moral realism is making illicit inferences from facts to

norms, but this is not true. In Finnis’s excellent defence of moral realism (although

he seems to confuse moral realism with natural law in general), he points out that

ethical norms in fact are underived, just like a great deal of scientific norms such

as the principle of induction itself. In other words, ethical norms are self-evident.

Although this is a great explanation, it comes with flaws.

First of all, one could argue that Finnis is heavily influenced by his Christian

background. His idea that ethical norms (or morality in general) are self-evident

does seem to correspond well with the Christian understanding of humanity and

the world as inherently good. His position is that (1) ethical norms are true

because if they are denied, one can not get anywhere in ethical discourse, and (2)

that they can be found to be true just by “looking around”. Of course, anyone with

a bleaker outlook on life would disagree with this. It could be rightfully argued

that many of the proposed rights he describes are constantly violated; perhaps in

an increasingly rapid pace. This means very little to the moral realist. Anyone who

violates these rights (which, of course, are derived from the basic goods) is simply

wrong in doing so, because his or her actions do not correspond with the objective

good. Furthermore, the common view that the world is becoming a darker place

is simply not correct. In fact, it seems as the world is moving towards a greater

respect for human rights. This is evident not only from the fairly modern practice

of codifying the human rights and placing sanctions upon countries and persons

violating them, but from the fact that we actually seem to treat each other better.

Although arguments from such empirical observations clearly lies outside the scope

of this paper, it must be mentioned that war casualties, violent crime and famine
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is decreasing in most countries.

The separate theory-of-meaning arguments from semantics are highly interest-

ing. First of all, Moore’s full-on assault on subjectivism leaves little to discuss.

His argument is based on the idea that the surface grammar of ethical sentences

are the same as the surface grammar of sentences containing natural objects and

their properties. In other words, they are based on the same rules and have the

places the same requirements on whatever information it contains. As already

stated, “belief” requires an object which in itself is a coherent proposition and

cannot include another belief operator, so to say that “X is good” = “I believe

that X is good” would violate the rules of grammar. It could be argued that the

grammar of ethical propositions somehow differs from the grammar of ethical sen-

tences, and that they ought to be treated differently. This would of course be an

easy route to a subjectivist theory of meaning. However, as Moore notes, such a

breakthrough in semantics is yet to come. On a practical level, the consequence of

subjectivism would be severe. If all we are disagreeing about is our own feelings,

ethical discourse would be quite meaningless.

The conventionalist argument is almost equally easy to disregard. Like already

explained, this argument is similar to subjectivism, but simply changes “I believe X

is good” to “the conventional opinion is that X is good”. It can be rejected on the

same grounds, and its consequences are equally troublesome. However, this view

of morality as conventional seems to be quite widespread. Although there is no

empirical data to back this claim, the political discourse in Sweden today is tainted

by conventionalism and the cultural relativism that comes with it, perhaps as a

result of collective postcolonial shame. The relativist argument could be outlined

as something like this: because morality is conventional, and convention differs

between cultures, we are in no position to make judgements about other cultures

moral views. A hardcore relativist position like this is truly troublesome, but—

again with no data to support it—this is not how we usually treat morality. When

it comes to truly atrocious actions such as genocide, this argument is rarely made.

But what about gender equality? LGBT issues? Minority rights? If a hardcore

relativist view makes certain judgments difficult, a hardcore conventionalist view

effectively prevents any discourse on ethical matters on a global scale. If the

consequences of subjectivism would be severe, the consequences of conventionalism
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are even more so.

The emotivist/prescriptivist theory is more interesting. First of all, Moore

gives an excellent explanation of what it is that emotivists/prescriptivists be-

lieve: expressions have a certain illocutionary force, and the illocutionary force

of ethical expressions is to incite emotions and prescribe to others how to act in

a similar situation. This may be partly true, but it should not lead to moral

skepticism. As Moore points out, the alleged importance of the naturalistic fal-

lacy has been shown to be greatly exaggerated, and it is by no means a route

to emotivism/prescriptivism. If anything, it steers away from naturalism to non-

naturalism, which is supposedly beset with ontological problems (the argument

from ontology has been left out of this paper, but is discussed in great length in

Moore’s Moral Realism). The argument by positive claim seems to have more force

against moral realism. This argument is something like this: because ethical ex-

pressions are emotive and prescriptive, they cannot be descriptive. This is simply

not true. A great deal of utterances can be used for emotive/prescriptive reasons

without losing their descriptive force. Much like for subjectivism, the only way of

proving the validity of emotivism/prescriptivism would have have to be on some

not yet discovered linguistic ground.

Perhaps the most interesting question this chapter raises is why moral realism

matters. Some arguments for this has already been put forth in this chapter. (1)

Without any belief in at least some objective moral principles, ethical discourse

is meaningless. If we believe we are only discussing our own emotions, or the

conventional beliefs of a given culture, there is little point in discussing ethics at

all. Without meaningful ethical discourse, we cannot decide how to act in real

life situations. If there are no moral guidelines except our own emotions, there

is little incentive to change our behaviour. It also means that ethical discourse

concerning the acts of other states or cultures becomes meaningless. What is

the point in condemning another country’s bad treatment of minorities if all we

are disagreeing on is our conventional beliefs? This also means that (2) Without

at least some belief in mind- and convention independent moral principles, the

majority can always oppress a minority. There would be no legitimate grounds on

which a judge could overrule a legal norm that has been accepted by legislation

in whatever order stipulated by that legal system. It could be argued that a
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constitution has this function, but such a strong faith in politicians as law-makers

is hard to accept. If all that is required to change the constitution is two votings

with a re-election of parliament in between, it is easy to imagine a future where the

constitution is altered to suit the needs of the majority, regardless of its agenda.

In relation to this, Moore suggests a few different reasons why judges are “bet-

ter” than legislature. Although it is unclear whether he supports the arguments

for judges as law makers, he makes an excellent point in saying that any disagree-

ment over them is impossible for the emotivist/prescriptivist. If there is a moral

reality, there is at least something the judge could be right about.

4.1.2 Conclusion

What chapter two shows is that there is nothing in the fields of logic or seman-

tics that can effectively disprove moral realism. The arguments made against it

from empiricism, conventionalism, emotivism/prescriptivism and the other theo-

ries discussed are flawed, incomplete or simply wrong. If there are any plausible

arguments against moral realism, they have to be found elsewhere.

4.2 Functionalist Jurisprudence

4.2.1 Discussion

Functionalism is a highly interesting theory; a breath of fresh air in a field that

for too long has been dominated by positivism. Moore’s aim seems to be to bring

jurisprudence up to date with modern philosophical/ethical discourse and third

stage realism. His excellent five-step approach to ascribing functionality is very

convincing, even though it at first may seem futile to compare law with medical

science. His theory presupposes two things. (1), that there is such a thing as

moral reality, and (2), that law is a functional kind by it serving some goal. (1)

has already been shown to be a highly plausible theory in the previous section.

(2) is more interesting, because Moore does not seem to consider this problematic.

Indeed, a great deal of legal scholars have already discussed the goal of law, and

perhaps Moore is right when he states that “law seems to be good for something
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more than it seems to have a structural essence.” Although this question has been

more or less left out of this paper, its importance should still be stressed. It seems

like Moore’s position is that his method can be used to discover what the goal

of law is, given one has some plausible feature(s) of law to start with; because

the method works in both ways, one can start with either a plausible goal (to

discover plausible features), or with a plausible feature (to discover law’s goal). Of

course, his method is highly theoretical, and its practical application clearly lies

outside the scope of this paper. However, it would be interesting to see the method

practically applied. Moore’s own example seems quite vague, but it is only made

to provide an introduction to an area of jurisprudence still in its infancy.

Another objection not even addressed by Moore is that although law may

have a goal, it does not necessarily have to be of moral nature. However, it is

quite difficult to think of such a goal. Most other plausible goals that have been

proposed are in some way related to morality. For example, proponents of law and

economics hold that economic welfare is the goal of the law. Yet, this goal can

easily be subsumed under “the common good” (economic welfare is good because

it promotes the common good).

The most difficult objection to functionalism with a natural law theory as its

conclusion is that there needs to be some kind of distinctive good which only law

can serve, yet not be “all things that are good”. As has already been mentioned,

Moore and Murphy have different ways of dealing with this dilemma. Moore seems

to be an advocate of Finnis’s choice of a goal that promotes all things that are

good, without actually being “all things that are good”. It works well for Finnis,

because his theory of the good and the right is so extensive, and his overall goal

is so general. It does, however, require a lot more faith in our ability to discover

moral truths. Indeed, the most common critique against Finnis is that his work

is prescriptive rather than descriptive. At the very least, one must agree that it

is bold to state than one has a full theory of what is good and right. Murphy’s

solution avoids this, but is more questionable on other grounds. Most importantly,

it can be argued that his weak relational thesis is not a natural law thesis at all.

The first impression is that it violates the textbook definition of natural law as

being the opposite of positivism. However, such narrow view of legal positivism

(and natural law) may be unfounded. After all, positivism does not necessarily
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exclude moral realism and legal norms based on it, depending on what method the

positivist chooses to use. It seems like what Murphy is trying to do is to create

some sort of half-positivist, half-natural law theory. Although it is a good way of

avoiding most of the critique against both theses, it appears almost spineless in its

generality. It also creates a strange situation where one has to either treat law-by-

convention and law-by-nature separately, which demands some sort of theory for

their distinctions, or a full theory of how law can vary in its defectiveness. The

first solution does not seem to be very consistent with jurisprudence in general. So,

until someone produces a full theory of defective law, one has to remain skeptical

of the weak natural law thesis.

4.2.2 Conclusion

Because law is a functional kind, and because its function is moral, functionalist

jurisprudence shows that law has to be of moral nature. The result is a strong

natural law relational thesis: law not backed by decisive reasons for actions is not

law, no matter if we treat them as such.
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