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ABSTRACT 

Relative Justice: A study of different spheres of justice in post-conflict situations in Africa-

the case of Uganda 

Author: Sandra Karlsson 

Since the end of the cold war there has been a significant change in the nature of violent 

conflicts. Today most armed conflicts in the world are internal and start as internal struggles 

within a state. Because of the nature of the conflict former enemies in so called post-conflict 

situations then find themselves facing the challenge of rebuilding trust and respect after a long 

history of violence in order to be able to find a way to build a peaceful future together. One of 

the great challenges in these post-conflict contexts is the pursuit of justice with the aim of giving 

the victims redress after being subjected to severe violations so that their human dignity is 

restored.  

However, the meaning of “justice” varies and corrective justice can be retributive with a focus 

on prosecution and punishment of the offender or it can be restorative with the rebuilding of 

relationships and social harmony. In the Western world the tendency is to look at justice in a 

retributive dimension and the international community has through the establishment of 

international criminal courts and tribunals tried to enforce this approach to justice as a universal 

one. Nevertheless, some post-conflict societies have for different reasons turned their attention 

to restorative approaches to justice in forms of local and informal justice mechanisms.  

These two approaches to justice are investigated and analyzed in this study in order to find out 

in what way both of these methods can be understood to respect the Human Rights. In order to 

answer the research questions a theoretical analysis is combined with the empirical material 

presented in the case study of Uganda. The study thereafter can conclude that there are both 

weaknesses and strengths in both of the justice approaches and the methods that are used to 

promote them. The main challenge arises from the lack of empirical investigation among the 

victims themselves in order to find out in what way the people who have been subjected to 

Human Rights abuses understand justice and in what way they will prefer to get redress.  
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1. INTRODUCTION 

Since the end of the cold war there has been a significant change in the nature of violent 

conflicts. Today most armed conflicts in the world are internal and start as internal struggles 

within a state due to for example oppression of minorities, uprisings, ethnic or religious rivalry, 

perceived resource inequities etc.  

The resolution of internal conflicts requires structures that are designed to manage these issues 

and differences peacefully. Nowadays these structures are often based on the principle of 

respect for Human Rights and democratic values. Because of the nature of the conflict former 

enemies in so called post-conflict situations then find themselves facing the challenge of 

rebuilding trust and respect after a long history of violence in order to be able to find a way to 

build a peaceful future together. 

Post-conflict situations therefore are complex and every country and situation has its own 

specific problem to deal with in order to solve any political tension between groups. This 

transitional period after a time of war and/or severe Human Rights violations is a great 

challenge to the states and the people involved.  One of the challenges is the pursuit of justice. 

The methods and mechanisms used to reach justice in post-conflict situations where the state is 

unable to deal with the consequences of violent conflict in the established judicial system are 

commonly called transitional justice.1 The goals of transitional justice are, among other things; 

justice, establishment of the rule of law and democratic values, and respect for Human Rights. 

Transitional justice methods and mechanisms in order to reach these goals, however, vary 

widely and the approach to justice has differed in different countries depending on the situation.  

 

1.1 Problem area 

In a situation where people have been violated and their rights have not been respected it is not 

controversial to argue that justice needs to be done so that these crimes or wrongdoings are 

acknowledged and the victims can get some kind of redress. However, the meaning of “justice” 

varies since justice has many faces. Corrective justice can be retributive with the idea that 

prosecution and punishment of the offender will bring redress to victims and prevent further 

                                                           
1 Nordquist, K-Å (2007) :50-51 
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crime, or it can be restorative with the rebuilding of relationships and social harmony as a way 

to reach the same goals. 

In the Western world the tendency is to look at justice in a retributive dimension and the 

international community has through the establishment of international criminal courts and 

tribunals tried to enforce this approach to justice as a universal one. However, for different 

reasons, doubts have been raised against the use of trials and retributive justice in post-conflict 

situations. This has resulted in a search for alternative justice mechanisms promoted both by 

the international community, states and none-state actors. As a part of this development some 

post-conflict societies have turned their attention to restorative approaches to justice in forms 

of local and informal justice mechanisms. As a result, informal practices of justice and dispute 

settlement more relative to the cultural context, have sometimes been used to come to terms 

with the past wrongdoings, in order to find a way to peace and stability through for example 

reconciliation.  

Reconciliation is sought in the aim of preventing renewed conflict based on events that occurred 

in the past and thereby break the cycle of violence. By restoring and strengthening trust and 

relationships between individuals and groups in the society, reconciliation lays the ground for 

victims and perpetrators to move on and build a peaceful future together. Reconciliation is 

believed to bring healing to the victims, something that will give them redress after the crimes 

they have been subjected to. In the search for healing and reconciliation, truth-telling is seen to 

be an important component. It is also important to make sure that victims are offered some kind 

of reparation and that they in some way feel that justice has been done. Healing, truth-telling 

and reparation are therefore different aspects of reconciliation that are relevant to consider in a 

post-conflict situation, apart from the aspects of justice that will be discussed in this study. 

 

1.2 The aim of the study 

In this study, two different perceptions of justice, restorative and retributive, will be 

distinguished and discussed as different methods to reach justice in post-conflict situations. The 

focus will be on questions related to the aspects of justice and the role of restorative and 

retributive justice approaches in post-conflict situations. The intention is to analyze arguments 

for and against using retributive and formal (institutional) and restorative and informal (local) 

methods to seek justice in post-conflict situations. There will also be discussion and comparison 
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on the relationship between universal claims on the approach to justice and a more relative 

approach. The discussion on justice will be done in relation to the Human Rights perspective. 

Another aim is to illustrate the different perspectives of justice through a concrete case. Uganda 

has been chosen to show the deep complexity that can be found in the relationship between 

different international and local approaches to justice and post-conflict resolution. 

This study is not aiming to give an answer on how to solve post-conflict dilemmas or even 

claim to show the right way to reach justice in any given situation. The aim is rather to analyze 

and discuss important issues that may rise in these kinds of complex situations. 

 

1.3 Research questions 

The discussion on justice will be done in relation to the Human Rights perspective that will 

pervade the research questions: 

What are the main (moral, political, practical and judicial) arguments for and against 

using restorative and retributive justice initiatives in post-conflict situations?   

 

What challenges can be seen in relation to the different approaches to justice in the 

particular case of Uganda? 

 

What role does the international community and none-state actors have in post-conflict 

situations and how can they affect the outcome of the initiatives taken in the search of 

justice and respect for Human Rights? 

 

1.4 Method 

This study is a theoretical study that will compare different justice approaches in an analytical 

way, looking closer at the themes related to the search for justice in post-conflict situations, and 

discussing different approaches on how to solve the complex problem of reaching justice for 

individuals who have suffered severe violations during armed conflict.  

In addition a case-study on Uganda is made to provide examples of different justice mechanisms 

in a given context. Uganda is a very interesting case to look into since it shows a deep 

complexity in the relationship between international, national and local approaches to justice 
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and ways of solving conflicts. Uganda therefore provides many interesting examples that are 

relevant to the issues this study is discussing. The main focus will be on the post-conflict 

situation in Uganda but some examples from other great lakes countries such as Rwanda will 

also be given. 

1.4.1 Delimitations and methodological problems 

Due to the limited time and the resources available to conduct this study some delimitation is 

necessary. These delimitations are presented below. Some of these delimitations also pose some 

methodological problems that are taken into consideration.  

Justice 

In a post-conflict society different dimensions of justice are important and need to be taken 

under consideration in a peace-building process. Since this study is discussing justice in a 

specific type of situation where severe Human Rights violations have occurred in an internal 

conflict the focus will be on corrective justice. Corrective justice is a direct response to 

injustices against people in forms of gross Human Rights abuses, war crimes and crimes against 

humanity. Corrective justice is aiming at coming to terms with the crimes committed in the past 

and to contribute to change.2 The mechanisms chosen to address corrective justice may however 

be related to a specific cultural view or a political hold on how to address justice. Corrective 

justice can therefore be met through either a retributive or a restorative approach.  

The discussion on universal versus relative approaches to justice will be done on a chosen level 

comparing the International Criminal Court (ICC) as a retributive mechanism aiming to be 

universal in contrast to the local and informal forums focusing on restorative ideals of justice. 

This study will therefore focus on the relationship between the two mechanisms introduced in 

the table below, where the ICC is representing the retributive and universal approach to justice 

while the justice ceremonies among the Acholi (an ethnic group in Northern Uganda presented 

in the case-study) is representing the restorative and relative approach (see table 1). The focus 

will therefore only be on those ceremonies in the “Acholi justice” system that is favoring the 

restorative approach. The intention of this study is therefore not to discuss the relationship 

between for example retributive justice on a local level in relation to national and international 

initiatives to restorative justice mechanisms. 

                                                           
2 Mani, R (2002) :7 
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Table 1: Two approaches to justice  

 Universal Relative 

Retributive ICC ___ 

Restorative ___ “Acholi justice” 

  

Human Rights  

One part of this study is aiming at investigating the respect of Human Rights in the application 

of the different justice mechanisms. It is however methodologically impossible to look at all 

Human Rights and measure if every specific right is respected. To speak of Human Rights in 

general is not very useful either. Hence, due to the time limit and available resources 

delimitation is necessary. In this study justice will therefore be understood as a way to guarantee 

individuals’ right to redress after being subjected to wrongdoings. The right to redress can be 

connected to the Human Rights discourse since it can be seen as a way for the victims to retain 

their human dignity. A human being’s dignity can in turn be understood as the core of the 

Human Rights discourse. In other words, this study will look at justice from a rights-based-

approach seeing the victim’s right to redress as a main principle for justice. This study will also 

consider the rights connected to access to justice where this is possible. On the whole the 

discussion on justice will be pervaded by the Human Rights perspective and connected to the 

ideas circulating in the discourse of Human Rights. 

Objectivity  

Given the subject of this study the author have to bare in mind the methodological problems 

that may arise since it is desirable to avoid being biased and ethnocentric in the analysis. It is 

therefore important to be aware of the fact that no one can ever be completely objective in how 

we perceive things since we are formed by the society we were raised in. In the Western world 

the norm is to see justice in a retributive manner. Being aware of these norms and the social 

and cultural heritage we all bare with us, the aim is to be as objective and unbiased as possible. 

To be able to maintain an unbiased approach any discussions or conclusions will be questioned 

and looked at from a different view. 
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Credibility 

This study will not claim to have any answers to how justice should be perceived and especially 

not how it is really perceived by the people that have been exposed to violent conflicts and its 

aftermath. To be able to give a more accurate picture of the thoughts and beliefs of these 

individuals a deeper study, based on interviews and participatory observation, would be 

necessary. This was unfortunately not possible in this study due to a limitation in time and 

resources. Since this is a theoretical study it will also be limited to the available literature 

already written on the subject.  

The chosen approach in this study is just one approach on how to explore the dilemmas of post-

conflict situations but there are indeed many other interesting areas to look into in post-conflict 

situations and that need to be explored and discussed further. 

 

1.5 Material 

The theory section of this study will partly be based on philosophical theories about justice as 

a relative concept. There are several interesting theories on this subject where well known 

philosophers and thinkers have contributed to justice theory. Even if the existing literature on 

the subject is mainly about social justice these ideas and theories are also useful and relevant to 

the kind of justice explored in this paper. Although the principles of justice referred to in the 

theoretical framework of this study is applying to issues of social justice and not to corrective 

justice, the distinctions addressed need not to be confined to distributive justice solely. The 

theoretical framework will be based on theories from the Jewish-American philosopher Michael 

Walzer and his view on pluralistic perceptions of justice. Additionally, books and articles, 

written by social scientist and anthropologist Tim Allen will be used to present a more universal 

view on justice. Dr Tim Allen has carried out long-term field research in Sudan and Uganda as 

well as other African countries and has written a lot about healing and suffering in Africa among 

war damaged populations. To put these two argumentations in relation to the Human Rights 

discourse, one well known defender on the universality of individual rights, namely Jack 

Donnelly, will be referred to. Also Will Kymlicka and his theory on collective rights will be 

added to the theoretical discussion.  

Other significant contributions are texts written by social scientist Adam Branch who has 

written important articles about the search for justice in Northern Uganda. Another important 

contribution to the discussion on restorative justice, namely the book “Truth vs. Justice” edited 



8 
 

by Robert Rotberg and Dennis Thompson will be used. This is an anthology consisting of 

different chapters written by a wide range of authors that will be referred to. These include 

Martha Minow, Amy Gutmann and Elizabeth Kiss.  Adding to these authors the theories 

presented by Rama Mani will be looked at. Dr Rama Mani is internationally known in the field 

of international security policy and has worked with different important organizations and has 

experience from working in East Africa.  

Relevant and inspiring material is also found in material published by the International Institute 

for Democracy and Electoral Assistance (IDEA). IDEA is an intergovernmental organization 

that is seeking to promote and develop sustainable democracy world-wide. They have published 

two handbooks that are relevant to the subject of this study. These handbooks are providing 

examples from different African experiences of post-conflict resolution. Also reports published 

by the International Center for Transitional Justice (ICTJ) will be used. The ICTJ works with 

issues related to redress and prevention of severe violations of Human Rights in order to 

promote accountability. The ICTJ conducts different fieldworks in transitional societies and 

works in societies emerging from violent conflict and/or repression. In addition a report 

published by Penal Reform International will be referred to. Penal Reform International is an 

international non-governmental organization working on penal and criminal justice all over the 

world.  

1.6 Disposition 

First a short explanation is given to the different concepts that are relevant to this study and that 

will be frequently used. Thereby an introduction to the different perceptions of justice, 

retributive and restorative, and what is usually meant with these two perceptions is made. Also 

a clarification along with examples will be given of the two main mechanisms used in the 

spheres of justice discussed in this paper, namely local justice ceremonies and justice 

mechanisms in international law. This section also includes a discussion on terminology and 

the use of the term “traditional”.  

The next chapter will discuss the main arguments that are circulating in the debate on what 

justice approach is appropriate in post-conflict settings. After the arguments for and against the 

two different justice approaches have been investigated this chapter will end with a result 

section concluding the arguments that have been brought up.  
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The following chapter will compose a case study of Uganda with an introduction to the specific 

situation and the conflict in Northern Uganda.  Thereafter the challenges met in the search for 

justice and the ideas on the different perceptions of justice that have appeared in this post-

conflict context will be analyzed.  

In the subsequent chapter a deeper discussion on justice will be related to some of the 

discussions that are circulating in the Human Rights discourse. The discussion will also consist 

of an analysis of the promotion of so called “traditional” practices and the role of external actors. 

This discussion will be concluded with an investigation on what room the victims have been 

given in the justice discourse. 

To sum up a final chapter will follow, presenting the conclusions of the answers that have been 

found in this study in relation to the research questions, with a deeper analysis of the connection 

to the Human Rights perspective. Lastly some suggestions to further contributions to the 

research on post-conflict situations in Africa will be presented.  
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2. THEORY, CONCEPTS AND TERMINOLOGY 

2.1 Theoretical framework 

Michael Walzer is one of the philosophers who question the universal approach towards justice. 

Instead he argues for a justice that is pluralistic in nature. He means that members of different 

political communities value different kinds of social goods and therefore can relate them to 

different spheres of justice. Justice, he then argues, consists in respecting the relevant criteria 

within each sphere. Walzer defends the relative beliefs people hold about the institutions and 

practices of their own society. This approach to justice, he means, is more likely to solve 

practical conflicts than the universal one.3 The purpose of the theory Walzer is introducing is 

to show a society where no social good can serve as a means of domination. He is saying that 

it is important to realize that what we hold to be our shared understandings is only relevant in 

the society were it was developed and is not necessarily relevant to all social worlds.4 This 

theory indicates a belief in a pluralist conception of social goods where justice can be taken to 

be one example of a social good. 

Walzer also argues that that there has never been a single criterion or a single set of 

interconnected criteria for justice and that it can take many forms when it comes to 

arrangements and ideologies. Most philosophers who have written about justice mean that there 

is one and only one social good that we can identify as justice. Walzer on the other hand means 

that this search for a unity is to misunderstand the matter of justice.5 He says that it is doubtful 

that men and women would choose any universal concept of justice if their own identity and 

social belonging were taken into consideration. Here Walzer points out that in real life people 

have a strong social and cultural belonging that will form the way that they perceive justice and 

other social goods. He therefore sees that justice is a human construction and doubts that it can 

be achieved in only one way. He is obviously doubtful to the assumption that justice is 

something universally understood as the same and instead aims at showing that there is room 

for interpretation within the range of cultural diversity and political choice.6 It is not and should 

not according to Walzer be a singular principle that is implemented on different social and 

historical settings. The implementation of a perception of justice on other spheres would 

according to Walzer be a form of domination. The pluralistic approach is drawn from the 

                                                           
3 Bell, D and de Shalit, A (2003) :1-3  
4 Walzer, M (1983) :xiv 
5 Walzer, M (1983) :4 
6 Walzer, M (1983) :5 
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different understandings of the social goods themselves. This is what Walzer sees to be the 

inevitable product of historical and cultural particularism.7 

In the Human Rights discourse Will Kymlicka is one of the defenders of particular rights 

prescribed to groups rights in order for groups to be able to defend their cultural and religious 

beliefs from the external society. The group specific rights, that are meant to protect ethnic 

minorities’ possibility to express their distinctive cultural and religious beliefs, are by Kymlicka 

referred to as “polyethnic rights”.8 He means that this kind of protection can be important in 

post-colonial states like in for example Africa since different nations have been forced to 

incorporate into the state due to for example colonial rule.9 Kymlicka uses the term 

“multinational” to describe states that consist of more than one nation. With nation he refers to 

a historical society, in a given territory and with a distinct language and culture, a definition 

close to the anthropological idea of a “people”.10 To find morally and politically defendable 

solutions to these tensions between groups is one of the biggest challenges in democracies 

today. In order to attain a homogenised society, some minorities have been forced to assimilate 

to the culture and rules of the majority.11 Kymlicka argues that it is necessary to complement 

Human Rights and that the theory of rights in a multicultural state must include both universal 

and individual rights as well as particular rights subscribed to groups.12 States should therefore 

give room for a more tolerant hold towards ethnic and national diversities to fight the 

marginalization of groups.13 Kymlicka however makes a distinction between two kinds of group 

rights. The first right is what he calls “internal restrictions” and involves the claim on rights 

that can be made by the group against its members. This is meant to protect the groups and its 

cultural and religious beliefs from a division from within due to disagreeing members. The 

other right is the one defended by Kymlicka and referred to as “external protection” which 

means the demands that the group can make against the state in order to be protected from 

external decisions that might threaten the culture of the group.14 

Another well-known contribution to the Human Rights discourse is presented by Jack Donnelly 

who is one of the defenders of individual rights as a universal approach. He argues that 

                                                           
7 Walzer, M (1983) :6 
8 Kymlicka, W (1995) :40 
9 Kymlicka, W (1995) :19 
10 Kymlicka, W (1995) :9 
11 Kymlicka, W (1995) :10 
12 Kymlicka, W (1995) :14 
13 Kymlicka, W (1995) :27 
14 Kymlicka, W (1995) :44 
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international Human Rights standards both can and should be implemented everywhere without 

distinction. Donnelly admits that critics of a universal approach are certainly correct when 

stating that it is not morally and politically neutral to define Human Rights in this way.15 He 

argues that they should not be neutral with respect to political forms or cultural traditions.16  

The social scientist and anthropologist Tim Allen is also endorsing a more universal approach 

when it comes to the right to justice and is criticizing the suggestion that Africans are different 

from people all over the world in that they don’t want or need conventional judicial systems. 

He also questions if the local ways of dealing with justice have been so positive politically. Tim 

Allen also suggests that there is an invention of tradition going on to confirm the agenda of 

external actors in the African post-conflict settings. Allen writes that before the colonial period, 

there seem to have existed a wide range of customs and rituals in the region, which varied 

between different places and social networks. The establishment of different ethnic groups in 

Africa can be seen to have been developed under the colonial rule. Looking at this historical 

perspective it suggests that the peoples of Africa were recognized as different ethnic group only 

after the influence of colonial powers. If “traditional” is to be understood as something referring 

to pre-colonial practices then this has to be speculative. He means that, judging from historical 

facts, if there has ever been a system of “traditional justice” it was mainly a product of colonial 

indirect rule.17 The criticism that Tim Allen points out against using local and informal justice 

forums suggests that it is easily romanticized in its connection to the past. It is also necessary 

to be cautious about assuming that all informal justice forums are in fact stemming from a 

traditional source.18 Allen means that the suggested consensus on the role of local justice in 

Africa is not actually there. He writes that “it would seem that a consensus has been established 

that needs to be interrogated and deconstructed” and that “things are by no means as 

straightforward as they have been made to appear”.19 In his own research Tim Allen aims at 

investigating the conceptions of justice among the Acholi in Northern Uganda and in his 

research he found no evidence of a consensual support of local justice nor was there a general 

rejection of the retributive approach implemented through international justice.20 

 

                                                           
15 Donnelly, J (1999) :62 
16  Donnelly, J (1999) :68-69 
17 Allen, T (2006) :162 
18 Penal Reform International (2001) :5 
19 Allen, T (2006) :141 
20 Allen, T (2007) :153 
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2.2 Retributive justice 

The retributive approach to justice is based on the idea that perpetrators should be punished for 

the crimes they committed as a way to pay their price to society and give redress to the victim. 

This is usually done under a process of hearings and trials before the court gives its verdict on 

what punishment is appropriate. Punishment seeks to impose harm on those who have caused 

harm as a way to restore social order. In retributive justice the idea is that the wrongdoer must 

suffer the consequences of their choice.  

Retributive justice and criminal prosecution may be carried out on different levels and through 

different mechanisms. The most common and oldest way of dealing with retributive justice is 

on a domestic level. The system of the modern state is generally based on a judicial system 

according to an idea of justice as retributive. When it comes to prosecuting offenders for 

international crimes, such as crimes of humanity, genocide and other gross violations of Human 

Rights it has however been extremely rare to use domestic legislation and national tribunals. 

As a means to extend the possibilities to prosecute offenders guilty of international crimes 

against humanity an international jurisprudence was developed in the 1950´s. Since then a 

consensus on the duty by courts to prosecute offenders even when the crimes were committed 

outside a specific country has been developed.21 

 

2.3 Restorative justice 

Restorative justice is a way of dealing with wrongdoings through participation of the victim 

and the community where discussions are held to identify what actually has happened, what the 

causes were and what can and should be done to come to terms with the passed wrongdoings. 

In this perception of justice the focus is on rebuilding relationships between both victims and 

offenders within the community to which they belong. Restorative justice is not concerned with 

punishment but with correcting imbalances and restore broken relationships by promoting 

healing, harmony and reconciliation based on equal respect and concern.22 This is where 

reconciliation comes in. After a history of violent conflict and violations of Human Rights there 

is a need to address the negative relationships of distrust and hatred that often is the result of a 

long term internal conflict. To be able to reach a level of trust between former conflicting groups 

                                                           
21 IDEA (2003) :97-98. 
22 Crocker, D (2000) :103 
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in the society, so that they can cooperate again, and build a future together, they need to examine 

and deal with the past. This is what the reconciliation process is supposed to do.  

The restorative approach to justice has been developed as a response to dissatisfaction with a 

purely retributive justice approach. Inspiration has been found in local and indigenous 

mediation-based justice institutions in for example Africa. Lately there has been an increased 

interest in the Western world to search for alternative justice mechanisms to complement the 

retributive approach when dealing with atrocities committed in African post-conflict countries. 

This interest has turned a lot of focus on local and informal non-state systems since there has 

been argued that these forms of justice are valuable as instruments in reconciliations processes 

in developing post-conflict countries.23 

 

2.4 Justice mechanisms 

2.4.1 International jurisprudence 

The international jurisprudence includes different mechanisms such as ad hoc tribunals, the 

international criminal court (ICC) and national trials based on universal jurisdiction. A tribunal 

is a court that is temporary and that is established with the purpose to investigate and prosecute 

offenders for crimes that has been committed during a specific time and in a specific territory. 

The possibility to prosecute under the “rule of universal jurisdiction” is a principle that gives 

any state the possibility to prosecute the offenders of crimes against humanity regardless of the 

offender’s nationality or where the crime was committed. To be able to prosecute under this 

principle, the state must first incorporate the rule of universal jurisdiction into their national 

legislation. The latest development in the international jurisdiction is the establishment of a 

permanent International Criminal Court (ICC).  

The international criminal court (ICC) was established in 1998 under the Rome Statute and 

came into force in 2002. This is another example of the development of the international 

jurisprudence and a rising international consensus on the issue of transitional justice. This is a 

more permanent court that can work as a complement to the temporary mechanisms used earlier 

to solve post-conflict situations and the search for justice. The ICC has a mandate to prosecute 

offenders guilty of international crimes such as genocide, crimes against humanity and war 

crimes which by the international community are seen to be the most serious crimes.24 The 
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Rome Treaty explicitly states that the primary jurisdiction still lie with national courts and that 

this is preferred as far as possible. At the same time the ICC recognizes its limits in that it can 

only aim at prosecuting the offenders of the most severe crimes, thus not aiming at taking over 

the role of the national courts.25  

All these mechanisms can be used as a means to reach justice in the sense of retributive justice 

and have been developed in the purpose of eliminating the great impunity that has been 

troubling the international community for a long period of time. A legal foundation for the fight 

against impunity was declared in 1948 with the Convention on the Prevention and Punishment 

of the Crime of Genocide. The trend of greater accountability was however not continued in the 

following decades when it was common for regimes to promote silence, amnesia and amnesty. 

A major political shift was seen in the 1980’s and resulted in the establishment of two ad-hoc 

tribunals in the beginning of the 1990’s.26 Nowadays the idea of individual responsibility for 

international crimes has become accepted internationally.27 

 

2.4.2 Local justice 

Local justice mechanisms are a form of informal justice that differs from the formal conceptions 

of justice implemented through established institutions. The justice approach in local and 

informal justice ceremonies vary widely but some can be said to be closely connected to the 

idea of restorative justice and therefore favors the values of this approach to justice rather than 

the retributive understanding of justice. In the 1960´s when decolonization had started and most 

African countries gained independence the majority of their citizens were using local and 

informal justice forums to solve disputes in their communities.28  Local and informal systems 

tend to exist in small, generally rural, communities ruled by so called multiplex relationships 

that are based on economic and social dependence and ties of kinship. Therefore each 

community member is tied to each of the disputants in a conflict and will in some degree feel a 

sense of being wronged by the acts committed or even feel a shared responsibility. Hence the 

legal subject is constructed very differently in informal and formal justice systems29 since the 

formal system is instead focusing on individual responsibility. 
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One of the most famous informal justice mechanisms used in a post-conflict situation are the 

Gacaca courts set up in Rwanda to deal with the aftermath of the genocide that occurred in the 

country in 1994. The way that Gacaca dealt with the issues of justice and reconciliation in this 

difficult situation has been given worldwide attention. Not long after this other examples of 

locally based methods of dispute settlement and reconciliation were seen in other parts of Africa 

such as ritual reintegration of ex-combatants in Mozambique and Sierra Leone30 and recently 

also in Northern Uganda. 

 

2.4.3 Amnesty 

Amnesty is a method that has been used in many post-conflict countries. Amnesty can be given 

in different forms by the state to the offenders depending on the situation and the crimes 

committed. Amnesty legislation is a disputed instrument in the context of post-conflict 

societies. The decision to offer amnesty to offenders is a political one and is often used as a 

way to facilitate or even enable negotiations for a fragile peace. In these situations amnesty can 

be the only and last solution. The question is however what demands should be given to the 

offenders and under what conditions they can be given amnesty in order to achieve some kind 

of accountability for the crimes committed.31 Some mean that amnesty is an important step 

towards lasting peace since it can be a condition for one of the warring parts to sign a peace 

agreement. Amnesty however has not been generally accepted on an international level and the 

ICC has made it very hard to accept amnesty since its struggle against impunity for war 

offenders is based on a retributive justice method.32 

 

2.5 The term “post-conflict” 

The term post-conflict is used to describe countries that have terminated hostilities and that 

have not relapsed into conflict. It is however not unusual that countries, that have lived through 

a violent and often long term conflict, are still effected by political tension, social instability, 

economic disruption and criminality. Many post-conflict countries therefore risk relapsing into 

conflict and many have done so. Many countries are nonetheless called post-conflict countries 

if they have formally ended the hostilities in any way.33 The term post-conflict is often used to 
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describe the situation in Uganda and therefore the case of Uganda has been discussed in that 

manner. It is however questionable if it is appropriate to refer to Uganda as a post-conflict 

country as the case study below will show. 

 

2.6 The term “traditional justice” 

The term “traditional” is often used to refer to non-state justice systems which have existed 

since pre-colonial times and are generally found in rural areas. The term “traditional” is 

however somewhat problematic in the sense that it has a Eurocentric connotation. To talk about 

“traditional” justice in other cultures than our own is misleading since even Western perceptions 

of justice has its foundation in the Western history and tradition. To talk about anything as 

traditional is therefore problematic per se since it can never be said what is genuinely traditional 

or not since these so called “traditional” mechanisms continue to change. It is also impossible 

to use the term “traditional” in a general sense since what is traditional and to whom is very 

contextual.  For example, the practices used in the Western world and that are normative for 

our conception of justice and redress, also stem from a long tradition within our context.  

The use of the term “traditional” tends to suggest an acceptance of a profound and normative 

structure and to divide different approaches to justice in categories. This also contributes to a 

dichotomy between what is seen to be a “different” perception of justice and what is seen to be 

a normative perception. By using this term there is also a mayor risk of enforcing the idea of a 

static nature and ignore that political, economic and social circumstances are not isolated or 

unaffected by the surrounding world. It is misleading to think that African institutions have 

been completely isolated or unaffected by cultural, political or social influences coming from 

the outside. The ceremonies often referred to as “traditional” ceremonies in much of the 

literature available on the subject, will instead be referred to as local and informal justice 

ceremonies in this study to avoid the risk of enforcing this West-centric view.  
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3. ARGUMENTS FOR AND AGAINST THE DIFFERENT JUSTICE APPROACHES 

Defenders of restorative justice mean that it should be viewed as an enriched form of justice 

and that restorative justice affirms and restores the dignity of those whose Human Rights have 

been violated at the same time as it hold perpetrators accountable. Punishment, however, rather 

seeks to impose harm on those who have caused harm as a way of restoring moral order,34 

prevent future violations and give redress to victims. Defenders of retributive justice therefore 

argue that prosecution is the best response to atrocities.35 Some even argue that “justice is not 

achieved when a murderer or rapist publicly acknowledges his crimes but is not brought to trial 

and suffers no further punishment”.36 In war crimes tribunals and the International Criminal 

Court the final word is punishment. But in deeply divided societies this might not be enough if 

there is a need for healing and reconciliation. In this chapter the arguments for and against the 

approach to justice through restorative and retributive mechanisms respectively will be 

analyzed and discussed.  

 

3.1 Investigating the role of formal retributive justice 

In the defense of retributive justice in post-conflict situations it is commonly held that criminal 

prosecution will prevent private revenge of victims and the risk of them taking justice into their 

own hands. It is also stressed that punishment of offenders is a way to fulfill an obligation to 

the victim. This obligation is thought to be the only way to reach full recognition of the victims’ 

dignity and worth, which points out a moral obligation to prosecute and punish the 

perpetrators.37 It cannot be denied that there is a legitimate demand by victims for punishment 

if they feel that their dignity will be restored only if they see the perpetrators being punished.38 

The argument for retributive justice is thereby commonly defended on moral grounds by 

Human Rights activists39 and a government can be said to owe prosecution to the victims and 

perhaps also to the society at large.40 

Prosecutions may also be seen as a state responsibility from a legal aspect. According to 

international law the duty of the state is to provide redress for specific violations committed 

during conflict. It is also stated in Human Rights conventions that victims have a right to redress 
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and this imposes a clear legal obligation on the state.41 On a political level prosecutions might 

also have a positive effect on the democratizing process. By taking its responsibility by 

prosecuting perpetrators the new regime can consolidate the values of democracy and gain the 

trust of the public.42  

Another contribution that is seen to be positive by its defenders is that criminal courts establish 

individual guilt. Punishment of individuals is seen as a crucial step towards breaking the culture 

of impunity that has been common after severe Human Rights abuses in many places of the 

world.43 In a report published by International Center of Transitional Justice (ICTJ) it is 

suggested that bringing perpetrators to account is central to the fight against impunity but that 

prosecution can also be seen to repair victims, reaffirm the rule of law and contribute to 

reconciliation. According to the report prosecutions should therefore take on the main 

responsibility for dealing with perpetrators.44  

There are however weaknesses in the application of formal and retributive approaches to justice 

in a already unstable situation. There is for example a potential risk in prosecuting individuals 

since this might result in physical and social expulsion of the offenders. By driving the 

convicted persons into social and political isolation this could create hostile subcultures and 

networks that in the future might pose a treat to democracy.45 Also, in many conflicts the 

distinction between victim and perpetrator is not always that clear and to proscribe guilt to 

individuals will neglect the fact that structural and systematic injustices are widespread in most 

countries undergoing internal conflicts.46  

Some mean that the nature of trials also is disadvantageous to reconciliation and integration 

after violent conflict. Trials risk hardening the relationship between offender and victim and do 

not investigate the causes of the conflict, patterns of violence and consequences for victims. 

This can be seen to be equally to, or more important than, trials in the aftermath of violent 

conflict.47 There are also other political risks that outright retributive justice might pose in a 

fragile post-conflict state. The treat of prosecution for former military or rebel leaders might 
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inflict a reversal in any ongoing peace negotiation and therefore have a negative effect on a 

fragile peace settlement 48. 

There is also some critique that has been pointed out to the way trials are victimizing individuals 

by categorizing people in groups of victims and offenders. The term “victim” is intended to 

empower a person’s possibility to claim their rights to redress and compensation in the 

aftermath of a violent conflict but to be seen as and referred to as a victim in some way takes 

away a persons agency and leaves him or her with being in need of help.49 There is also a risk 

in the tendency to dichotomize victims and perpetrators and describe each group as 

homogeneity. This phenomenon existing within the perception of retributive justice tend to 

stereotype the needs of victims when portraying them as a homogenous group instead of seeing 

them as individuals with different needs depending on the situation.  

Research in different post-conflict contexts has shown that victims’ perceptions of justice vary 

widely. It has also been demonstrated that their desire for revenge or for granting forgiveness 

differs remarkably. This shows that the interpretations of the victims’ needs and wishes often 

have been simplified and can be used to promote for example retribution as the better option in 

the search for justice.50 For example the interpretation of a victims need for redress is often 

simplified and normative, only looking at the retributive perspective of redress. Redress, 

however, can be understood as many other ways of meeting the victims’ claims on how to 

regain their dignity after violation. This can only be decided by the victims themselves and is 

therefore individual.  

Also, in the formal system, the victims’ role is mainly seen as the role of being witnesses and 

this risks ignoring their rights and opinions. 51 When the focus is on punishing the offender, and 

the victims’ right for compensation is not acknowledged, the formal system can be regarded as 

operating only in the interests of the state.52 This tendency to ignore the interest of the victim 

can lead to a feeling of being subjected to double injustice among the victims. Even leading 

Human Rights lawyers admit to the limits of trials despite of the legal obligations they may 

address and that there is no guarantee that trials are the best way to address Human Rights 
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violations committed during violent conflict. They can neither be said to be appropriate in all 

situations and individual trials may not be futile when dealing with massive abuses.53 

Another shortcoming that needs to be taken into consideration is the practical obstacles there 

might be to implement retributive justice in an adequate way in a post-conflict state.54 Adding 

to these morally and politically sensitive objections to retributive justice there are some 

practical difficulties that may speak against using trials and punishment after conflict. This 

might be due to both legal and material obstacles. The legal obstacles may be caused by the 

state of the rule of law in a post-conflict country. It is common in a post-conflict society that 

the rule of law is weak and it is not only in extreme cases that trials may become unachievable.55 

When trials are unfair due to legal obstacles this may serve to undermine the rule of law instead 

of being a positive step towards justice56 and Human Rights standards.  

Additionally, it is not unusual in a post-conflict country that there is a lack of both financial and 

material resources. This might be due to shortcomings in the judicial system after a violent 

conflict where the infrastructure has been badly damaged. There might also be a lack of legal 

and technical expertise to take on the immense work of solving the judicial dilemma handed to 

them.57 The cost of holding trials is especially an issue in situations where mass atrocities have 

been committed by numerous perpetrators and the resources of the state are limited. Another 

obstacle is that it for example is very seldom that hard evidence needed in the trials is available 

after a violent internal conflict.  Evidence is often destroyed to hide involvement in the atrocities 

committed during the conflict.58 It may also be hard to find witnesses that are willing to testify 

out of fear of reprisal and adding to this the inability of weak states to provide witness 

protection.59  

These factors puts retributive justice in a dilemma since arbitrary and ineffective justice will 

seriously damage the victims’ trust in the system. These examples clearly indicate that 

prosecution however morally compelling is extremely difficult to pursue at a national level. An 

alternative might be to use international trials. In for example Uganda, the International 

Criminal Court (ICC) was invited to take care of the prosecutions of the perpetrators that 
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committed the most severe crimes in the conflict. In a number of states where the technical 

capacity and political will do not exist there is a constant call for international trials.60 This 

alternative is however not unproblematic. 

It is not evident whether national trials or international trials are the preferable response to past 

violations committed during violent conflict. International trials may have both a symbolic and 

a legal value in that it shows the victims that their sufferings have been given international 

attention and also that perpetrators realize that their actions no longer are met with impunity. 

Nevertheless, the political risks and moral dilemmas of punishment presented above will not 

be avoided through the implementation of international trials. Also, the international courts are 

limited in that it can only aim at prosecuting the offenders of the most severe crimes.61 Adding 

to this the ICC intervention risks contributing to making the terms of justice being attributed to 

a humanitarian intervention instead of a community based action and thereby undermining 

locally owned initiatives.62 The influence of international law and its insistence to prosecute 

may result in a restriction for the national solutions in post-conflict situations and conflict 

resolution.63 National trials are by some considered to be more contributing to reconciliation, 

healing and peace building since they are more accessible to the local population. National trials 

may also help to reinforce the rule of law and strengthen the government’s credibility. On the 

other hand national trials may violate Human Rights if the rule of law is weak.64 

These shortcomings, combined with the practical, judicial and political difficulties already 

mentioned, make it doubtful that trials provide a satisfactory corrective justice.65 Prosecution 

can only be understood as providing a small measure of justice since it cannot satisfy all the 

demands that victims may make on corrective justice. It is therefore necessary to recognize the 

limits of criminal justice systems in low-income post-conflict countries and realize that it may 

be relevant to look into other mechanisms that can contribute to both corrective justice and 

perhaps other demands and needs articulated by survivors of violent conflicts. In addition to 

any practical and legal limits there are also cultural factors that have been seen to be a reason 

why some post-conflict societies chose not to turn to prosecutions as a solution.66 Sometimes 

responses to corrective justice arise from within a society and are shaped by that society’s 
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context, history and culture. However, justice mechanisms that refers to local ceremonies that 

are seen to be culturally rooted risk being considered as less effective than the more formal 

justice mechanisms such as trials.67 In the next section the role of informal and local restorative 

justice initiatives will be investigated and the arguments for and against the implementation of 

this justice mechanisms will be analyzed.   

 

3.2 Investigating the role of informal restorative justice 

Defenders of local restorative justice ceremonies mean that they can play an important role 

when it comes to re-establishing the relationship and trust between victims and perpetrators on 

a local level. This has been done in different post-conflict countries through, for example, 

cleansing or reconciliation rituals that are often conducted in rural areas where the atrocities 

have taken place. Informal justice methods based on restorative ideas of justice are meant to 

contribute to social reparation at the same time as they seek to undo or diminish the 

consequences of harmful acts.68 This type of response to atrocities is based on the belief that 

harm is done to the whole community and not just to the individual. This is why it is common 

to focus on reconciliation and reintegration in this approach on how to reach some kind of 

redress after severe crimes have been committed.  

Restorative local rituals are meant to erase the wrongdoings from collective memory and to 

clean the community from the harm. Through a ceremony like this the victims are meant to be 

healed and to get redress and reconcile with the offender, to be able to reintegrate into the 

society as before. These kinds of practices can be valuable for bringing justice to survivors of 

conflict and can be seen to carry meaning to deeply integrated beliefs. Informal justice methods 

represent an important part of the corrective justice response in a post-conflict society and may 

provide an important resource for victims when political will or capacity for using formal justice 

mechanisms are lacking.69 

Some defenders of restorative justice initiatives refer to the moral and political value in 

recognizing systemic and collective wrongdoings.70 This moves the burden of guilt from the 

individuals and instead puts the responsibility on the whole community. Some hold that there 

is a moral justification for restorative justice by referring to a compassionate concern for the 
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victims.71 The practice of a victim-centered justice seeks to recognize the dignity and voice of 

those who have been offended.72 In the case of prosecutions the structure of the system instead 

focuses on the perpetrator as the accused and as possible subject to punishment.73  

Defenders of local justice mechanisms also mean that the ceremonies are highly participatory 

and give room for victim, offender and the community as a whole to take place and be heard 

and taken into consideration when trying to find a solution to a conflict.74 Local justice 

mechanisms are by many also seen to be more accessible to local and rural people than perhaps 

the formal law system since they are carried out in their own community, in their local language 

and according to local rules. The ceremonies take place within walking distance and are carried 

out in a way that is comprehensible even for people without any judicial training.75 This might 

speak for using the local justice initiatives from a Human Rights perspective taking this into 

consideration as a way to endorse access to justice.  

Access to justice should be understood as encompassing: access to a fair and equitable set of 

laws; access to popular education about laws and legal procedure; and access to formal courts 

or perhaps informal justice ceremonies based on restorative justice.76 Access to justice is also 

supposed to guarantee everyone a right to justice, without exceptions do to gender, ethnicity, 

religion, or economical state.77Access to justice can however be denied for many reasons. For 

poor people living in the rural areas the distance to the formal courts is indeed a problem. 

Another issue is that the law and the court procedure in formal courts are unfamiliar and 

complicated to most citizens. Adding to this the proceedings are often carried out in a language 

that is difficult or even incomprehensible for many people.78 One of the key questions regarding 

local and informal justice systems is whether justice can be made more accessible through these 

kinds of ceremonies.  

According to a report written by Penal Reform International the role of local and informal 

justice systems needs to be acknowledged if the goal is to improve access to justice for the 

majority79 since most African states and especially those affected by long term conflict do not 
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have the resources necessary to extend the formal system to deal with all forms of 

disputes.80Also the cost of formal justice proceedings is unreasonable for most rural people. 

They cannot afford lawyers, the travel to the court and the delays of the proceedings are beyond 

the means of the majority. At the same time it is too expensive for the state to bring formal 

justice forums to the rural areas.81 

Substantial critique has however been pointed out against the implementation of local justice. 

Despite any positive contribution of local measures there is therefore reason to be cautious 

about implementing local justice initiatives after conflict without investigating it further. There 

is for example a moral dilemma of restorative justice and that is the common practice of 

amnesty. Justifications for using amnesty include the idea of trials provoking violent reactions 

among the warring parties.82 On the other hand, widespread use of amnesty, and non-

prosecution, can be understood as a denial of victims’ right to redress.83 The general conception 

of doing justice to victims entails holding those who are responsible for the atrocities committed 

accountable.84 The promotions of reconciliation also risks undermining the principle of 

irrevocable individual rights, and instead lead to compromises, political equivocation, and 

trade-offs that usually include amnesty for Human Rights offenders. Reconciliation can 

therefore be seen as being promoted at the expense of the individual rights of victims and 

especially the rights to justice.85 Reconciliation implies a moral fabric that may not actually 

exist after conflict and therefore risks coerce individuals into submissive positions.86 

On a political and legal level the promotion of local justice initiatives risks letting governments 

and the international community resign from their obligations to handle the aftermath of violent 

conflicts.87 A prospective regime under the realistic threat of civil war will reasonably treat 

international law as of secondary importance.88 However, if domestic pressure excuse 

governments from fulfilling their obligation to prosecute the offenders according to 

international law, this can be used as an excuse by other regimes not to follow the requirements 

established on an international level.89 The Human Rights conventions are however dependant 
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on the commitment of the states and every weakening of these commitments therefore risks a 

weakening of the international justice system and the respect for Human Rights.90 By handling 

the state responsibility over to traditional leaders this may also legitimize power to unwanted 

authorities and traditional leaders may be given a chance to impose their values on unwilling 

members.91  

A critique pointed out against giving more room for local leaders to perform local justice is 

therefore the risk of fortifying dominating and discriminatory norms. There is a risk in 

overlooking the power relations in the local communities where the ceremonies take place and 

to ignore the fact that what appears to be a consensus may well be a mask for domination. Most 

local and informal justice systems are dominated by men and tend to apply customary or 

religious norms that may be discriminating against women and other vulnerable groups such as 

children.92 Women and other vulnerable groups may therefore be subjected to disadvantages in 

relation to more powerful members like elder men and religious leaders. This is obviously one 

of the mayor weaknesses of the local justice system since it may contribute to an enforcement 

of existing social attitudes which may lead to discrimination on the basis of social status 

depending on gender, caste, age and marital status.93  

A further risk is the collectivizing guilt prescribed in many restorative justice initiatives. In 

prescribing guilt collectively the entire community is seen as perpetrators. To collectivize guilt 

risks enforcing the stereotyping of victims and perpetrators by dividing whole social groups 

into these two categories. This is especially dangerous after a conflict between different ethnic 

groups. In post-genocide Rwanda a binary framework was created as a result of the 

collectivizing of guilt proscribed to Hutus, dividing the society into victims (Tutsi) and 

perpetrators (Hutu).94 In Uganda there is a risk that the blame is subscribed to the Acholi as a 

group. This type of general blaming undermines the process of national unity and the peace-

building process.95 This dichotomy between different social or ethnic groups is therefore 

counterproductive in a post-conflict country aiming at a lasting peace since this might lead to 

tensions between the groups and give rise to new conflicts and cycles of revenge and violence.  
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Another critique that should be taken into consideration is the one about legal security. One 

problem may rise from the fact that public consensus is necessary to ensure enforcement of the 

decision arrived at in local justice forums and that decisions are needed to be taken through 

social pressure. This is due to the idea that a conflict between two members is seen as a problem 

affecting the whole community.96 The idea of public consensus can be pointed out as a critique 

against the proceedings of local justice, due to the fact that the arbitrators are often of higher 

social status than the disputants. They hold their position by virtue of for example their age or 

inherited status and thereby they are aloud to articulate the consensus on shared norms and 

values.97  

Also, in the locally rooted idea of justice the concept of justice is derived from what is 

considered to be fair in that specific society and context. Any rules are more or less seen as 

“bargaining counters” and are not fixed.98 The informal system allows a flexibility which allows 

a compromise to be made depending on the situation. This means that all cases are not treated 

alike. Looking at this in a perspective of legal security and Human Rights this does not apply 

to the demand for equality before the law based on due process and legal certainty that is 

required in the formal system. The most fundamental principles of a legal system is the 

requirement on them to be predictable, consequent and just.99 If a legal system is to live up to 

these principles there needs to be a written law that is consequently followed so that the 

consequences of a crime committed are predictable and the outcome just. If these principles are 

not followed and any offense is handled on a case-by-case basis this poses a risk of 

implementing an arbitrary justice that cannot be adequately controlled. Another issue arises 

from the fact that the arbitrators in local justice systems may actually know the past conduct of 

the accused and his family. This may compromise the principle of a person being innocent until 

proven guilty and also lead to a procedure where the arbitrator is not objective in his 

judgment.100  

However, the need for legal certainty in local and informal systems are by some considered to 

be less acute since they are dependant on that the disputants are participating voluntary.101 It is 

said that if individuals and groups are willing to accept the social sanctions they choose to 
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comply with, it must be tolerated.102 The freedom to choose is however a difficult task. Women 

for example are under immense social pressure to conform to traditional gender roles and social 

pressure plays a powerful role in achieving compliance and consensus. To disobey would mean 

to disobey the whole community and may attract social exclusion. This separation from one 

own group has been likened to a living death in close-knit communities in Africa.103 Adding to 

this there is often a fear of the outrage of ancestral spirits in many cultures.  

The lack of control mechanisms is another issue pointed out against the local justice forums. 

The fact that many informal justice forums settle criminal matters without extensive coercive 

control might pose a problem since these types of control measures are required in some cases. 

For example the offense can be of a serious nature, the offender might refuse to submit to 

informal arbitration, the victim might wish to turn to formal justice. In such circumstances it is 

argued in the report written by Penal Reform International that the formal state courts are 

without a doubt the appropriate forum.104  

 

3.3 Results 

The positive contributions of the formal and retributive system are that it will avoid the dangers 

of collective guilt and fortify the fight against impunity by holding individuals accountable for 

severe crimes. They also give the impression of living up to the standards of legal security and 

to contribute to democratization and a strengthening of the rule of law. This is an advantage 

when laying the foundation of a society respecting the Human Rights. Retributive justice and 

punishment of the offenders can also be understood as a powerful mechanism to affirm the 

dignity of the victim and live up to the international standards of granting redress. Prosecution 

of individuals can however also be politically risky and may pose a risk to a sustainable peace. 

Another weakness of the formal retributive system is that the victim is downgraded to the status 

of witness while the victim is central to the process of local and informal justice forums. To 

ignore the needs of victims increase the risk for revenge action and this is obviously not useful 

in the search for justice and a lasting peace. Evidently established initiatives of retributive 

justice are facing many obstacles. Prosecutions for Human Rights abuse are dependant on 

technical, legal and political capacity, amnesties are widespread and many post-conflict 

countries turn to the ICC to remedy the shortcomings of the domestic trials.   
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The advantages of local and informal justice are that it is accessible, cost effective, participatory 

and victim-centered. The use of these forums may therefore avoid the obstacles met in the 

formal system. Another positive contribution is the increased respect for the Human Rights 

associated to access to justice. This may be important for rural people that for different reasons 

may not have access to the formal system. However justifiable the principle of a victim-centered 

approach may be it is still questionable if this approach is gaining the victims’ right to redress. 

There might also be a problem in associating social healing with justice. One other weakness is 

the prescribing of collective guilt that may dichotomize ethnic groups by prescribing and 

dividing them into groups of offenders and victims. This may increase the dangers of revenge 

acts and thereby risking the prospects of a lasting peace. Other disadvantages are the risk of 

reinforcing inequalities, the questionable legal security and objectivity of the arbitrators. Also 

the risk of enforced acceptance and discrimination against women and children and the lack of 

control mechanisms are relevant critiques against the implementation of informal justice. 

In conclusion, local and informal justice systems should be recognized as being best suited to 

conflicts between people living together in the same community where it is necessary to seek 

reconciliation based on restoration since they are highly interdependent of each other and will 

have to live together in the future. However formal state courts may be considered to be the 

best solution when it comes to providing the legal certainty necessary to deal with serious 

crimes such as murder or rape. Attendance at informal justice mechanisms should also be 

required to be based on voluntary participation and the decisions should be none-binding to 

avoid that vulnerable groups are denied of their right to chose what justice forum will 

adequately give them redress. This is especially important since social pressure is a central part 

of the local and informal forums. However, according to Human Rights standards every 

individual should be able to freely exercise their right to seek redress in a formal court of law. 

The suggestion that informal forums are voluntary is something that needs to be investigated 

further. In a close-knit community, where people are interdependent on each other and where 

social expulsion is devastating, the social meaning of maintaining cultural and religious belief 

systems of the group is hard to ignore.  

There are evidently weaknesses in both of the approaches to justice and the different 

mechanisms. The principles of international law may be important but its limitations must be 

looked at realistically in the post-conflict context. Its limitations can admittedly be seen as an 

argument for taking innovative approaches to existing legal mechanisms and even complement 
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them with other justice mechanisms apart from the formal retributive justice system. At the 

same time the suitability of local and informal forums may righteously be questioned.  

On the other hand, both restorative and retributive justice evidently has distinctive and 

important roles in achieving the multiple goals of justice after violent conflict. The two systems 

may therefore be seen as complementary alternatives on how to meet the victims’ demands on 

redress. On a theoretical level this does seem to be a good solution and a way to take hold on 

the positive contributions from both informal and restorative justice approaches on a local level 

and formal retributive justice approaches on either national or international level. In the next 

chapter these questions will be discussed in referral to the situation in Uganda and the specific 

challenges that have arisen when trying to implement different justice mechanisms.  
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4. CASE STUDY: UGANDA 

4.1 Introduction  

Uganda is a state with a mixed population consisting of more than 40 different ethnic groups. 

The largest group is called Baganda and represents about 17 percent of the population while the 

Acholi people in the northern part of Uganda represent around 5 percent.  The religious 

belonging is also mixed but Christianity (both Protestant and Catholic) is the dominating 

religion with about 84 % of the population confessing to it, while the Islamic population is 

estimated at 12 % 105and “traditional” religions still practiced by approximately 18 % of the 

Ugandan people. 

Uganda is an East African state that has been independent since 1962. Uganda is a former 

British colony and postcolonial states are generally more heterogenic culturally, ethnically and 

linguistically than the conventional nation-state. The states that came about after the colonial 

time are made up of several cultural and ethnic groups. Because of how the colonial powers 

ruled in these former colonies the state was often formed before any nation was created. The 

character of the nation-state in Uganda and other postcolonial countries are therefore specific. 

Since the postcolonial state was created by external powers and not by an internal development, 

this might be a reason to much political instability. The colonial powers’ ideas on ethnicity and 

race have without any doubt affected the historical development in Uganda and also possibly 

given rise to conflicts between different groups.106 For example the colonial division between 

south and north can be seen to one of the roots of the conflict. Bantu people in the south were 

favored politically and economically while the northern peoples were used as labor resources.107 

The conflict situation in Northern Uganda obviously has its roots far back in time and has 

proceeded for a longer period than is normally mentioned when the conflict is discussed today. 

It was during the 1850’s that armed merchandisers and adventurous arrived to the area in search 

for ivory. The merchandisers also used slaves to transport the ivory, causing the population to 

seek protection amongst warlords.108 Local wars were fought in the area until the First World 

War. During this time the first so called “tribes” were created from the local clans for which 

some of the old allies to the ivory traders were chiefs. These so called clan chiefs were later 
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hired by the British colonizers for administrative purposes as a means to bring together the 

Acholi people. The Acholi and other tribes in Northern Uganda then started to perceive 

themselves as different ethnic groups.109  

 

4.2 The Acholi 

The Acholi is a people that lives in Northern Uganda and Sothern Sudan and is one of the many 

ethnic groups in Uganda. The Acholi is the group that has been affected most by the conflict 

but also the neighboring Madi, Langi and Teso people have been severely affected by massacres 

and attacks. Among the Acholi just as among many other groups around the Upper Nile, there 

is a long tradition of witchcraft and belief in spirits. During the British rule, the Acholi society 

changed when Christianity was introduced and these new ideas started to split up the Acholi.110 

Some Acholi healers later started to use Christian methods when they found them appropriate 

and coinciding with their own beliefs. Christian leaders also started to perform healing and 

Christian influences increased in the area. Later also Muslim healers were common. It was now 

hard to identify the healers and their religious belonging due to the mixture of titles and beliefs. 

However witchcraft and the belief in spirits remained very present in the Acholi community 

and it was still very important to identify and defeat the evil spirits.111 These beliefs are still 

strong among the Acholi.  

 

4.3 The character of the conflict 

The border between Southern Sudan and Northern Uganda has for a long period of time been a 

highly exposed area, where the population has had to endure both armed conflict and forced 

movement. The conflict in Northern Uganda, as it is referred to today, is an internal conflict 

that has proceeded during more than twenty years and dates back to 1986. In internal conflicts 

one of the warring parties is frequently represented by a rebel group or a militia, but the state’s 

action is no less important as a component in the conflict. The state’s action is often strongly 

related to the actions taken by the opposing group. The Ugandan conflict can be seen to be a 

mixture of an ideological, economical, social or ethnical conflict.112  
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The fighting in Northern Uganda first started as a military riot but escalated after another 

rebellion led by the Holy spirit Movement and its leader Alice Auma Lakwena. The intent of 

this rebellion was to restore any imbalance and disorder after the violence exposed to the Acholi 

during the former military actions.113 The Lord’s Resistance Army led by Joseph Koni is a 

group that stems from the Holy spirit Movement.  

The Lord´s Resistance Army (LRA) is an oppositional militia consistent of Acholi combatants. 

The LRA is one of the warring parties in the conflict in Northern Uganda fighting against the 

Ugandan government and its Army, the Ugandan People’s Defence Force (UPDF) led by 

President Yoweri Musevini. The LRA has chosen assaults and violence against civilians as a 

strategy to maintain respect and fear among people. Allen writes that they are notorious for 

kidnapping children that are forced to fight for the LRA or are given away as “wives” for the 

warlords. According to Allen the LRA are often said to be a barbarian and crazy occult group 

that has no agenda but that their terror-strategy is however a conscious method used to try to 

reach their goals, which are: to introduce a state governed according to the Ten Commandments 

and abolish witchcraft. A more secular part of their agenda is aiming at national unity, education 

for everyone, an ethnically mixed army and a better and increased international cooperation.114  

Because of the character of the conflict and the violence that the civilians have been submitted 

to it is difficult to make a clear distinction between victim and offender. For example a great 

amount of children have been abducted and forced to take an active part in the conflict as 

fighters for the LRA.  Since a large number of the combatants are abducted children many 

people among the Acholi have mixed feelings toward the LRA and how to deal with them. Also 

a number of youth has joined the UPDF and other local militias to fight the LRA.115  

The conflict in Uganda is also especially complicated since it is taking place on the border to 

Sudan. State borders are generally more vulnerable and exposed and different interest struggles 

often takes place in these kinds of areas.116 There has also been a third part involved in this 

conflict since the LRA has received financial support from the Sudanese government in order 

to fight the Sudanese People’s Liberation Army (SPLA), a guerilla acting on Sudanese soil. 

The fact that another state is involved in the conflict makes it even more complex and the 
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financial support has made it possible for the LRA to pursue its agenda, allowing the conflict 

to go on.117 

To try to put an end to the conflict, the government has launched a number of military 

operations, but with no great success. In 1994 formal peace talks with Joseph Kony were 

initiated.118 The government mediator was Betty Bigombe who met Kony and his senior 

commanders in secret. Consequently a ceasefire and safe-conduct was agreed upon and the 

hopes for a peace agreement increased. The peace process unfortunately collapsed and the 

violence instead rose drastically due to the support from Sudan. In the following years there 

were altering periods of violence followed by more calm periods.119 

In late 2004 a new peace process led by Betty Bigombe was initiated and first appeared to be 

successful. A ceasefire was conducted but the fighting between the LRA and the government 

Army (UPDF) was still ongoing a year after this and so was the attacks on civilians committed 

by the LRA.120 Until today there has not been a formal ending of the conflict and peace 

negotiations have not been very successful. In recent years new approaches to conflict 

resolution have emerged, mainly inspired by traditional and religious leaders. This involves the 

endorsement of amnesty in combination with peace talks and the introduction of local justice 

ceremonies promoted by Acholi traditional leaders to reintegrate the LRA combatants into the 

community.121 

 

4.4 Conflict resolution and justice mechanisms 

4.4.1 Local ceremonies in the Acholi community 

Even if the practice of rituals among the Acholi differ between different clans it is generally 

said that the principles and beliefs of justice are shared by the Acholi as a group. These 

principles are based on voluntary participation, mediation of truth, acknowledgement of 

wrongdoings and reconciliation through symbolic acts.122 In the Acholi culture the principle of 

conflict resolution is to create reconciliation by bringing the disputing sides together in ritual 

ceremonies led by traditional leaders and clan elders. Through the intercession of the elders the 
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ceremony is supposed to lead to the acceptance of responsibility and repentance. After this, the 

terms for compensation are decided upon. This type of societal recovery has as its ultimate goal 

to restore social harmony by remaking relations of trust and social cohesion.123 

The conflict in Northern Uganda has brought out the existence of this local system of justice 

related to conflict management where the aim is to reintegrate the perpetrators into their 

communities and also to reconcile them with the victim.124 The most common ceremonies 

discussed as appropriate to deal with the aftermath of the conflict are the reconciliation 

ceremony mato oput, the cleansing ceremony nyono tong gweno and the conflict solving 

ceremony gomo tong.  

4.4.1.1 Mato oput  

In the Acholi culture it is strictly forbidden to kill a human being since the human life is sacred. 

Historically, if someone killed another person within the community, whether belonging to the 

same or a different clan, this was believed to anger the spirits of the ancestors of the affected 

clans. It was and still is believed that these ancestral spirits could let evil spirits into the 

community because of their anger. These evil sprits are believed to have the power to harm the 

inhabitants. There are also social rules and taboos that are followed if a community member is 

killed by another. For example, the different clan members no longer permit themselves to eat 

or drink from each others bowls and any social interaction between them is avoided.125 

This way of dealing with the wrongdoing continues until the killing is atoned, which is usually 

done by the reconciliation rite mato oput.126 Until then the taboo is strong and the offender is 

treated as an outcast or “unclean” person. This person is believed to pollute the soil if he/she 

enters any homestead of another person. The clan of the killer is also obliged to pay “blood 

money” to the victim’s clan. The blood money is usually used for marriage, believing that this 

marriage will result in children to replace the killed person - a sort of reparation.127 After this 

reparation or payment has taken place the elders start to prepare for the reconciliation rite. This 

is done to bring the clans together again and restore social harmony by resuming normal 
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relationships. This ceremony always takes place in an uncultivated field between the villages 

of the two clans.128 

When the reconciliation ceremony takes place the traditional masters of ceremony, conciliators, 

and elders from both clans assemble in order to reach a consensus on what has happened and 

what compensation is appropriate.129 In preparation for the ceremony extracts from the root 

from the oput tree are mixed with an alcoholic drink in a clean and unused vessel. The killer 

and the representative from the victim´s family then drink from the same vessel for the first 

time since the wrongdoing. Meanwhile a ram brought by the killer and a goat brought by the 

victim´s clan are sacrificed by cutting of their heads. A bull that was also brought by the killer 

is then speared to death in a ritual way and the meat eaten together. This ceremony is the Acholi 

way to make up for the spilled blood of a human being in order to restore social harmony and 

to be able to resume the two clan member´s social intercourse.130 

4.4.1.2 Stepping on the egg (nyono tong gweno) 

The most common and well-known cleansing ceremony is the nyono tong gweno (stepping on 

the egg). This ceremony has the intention of welcoming returning family members who have 

been away from home a long time. This is due to the belief that community members could 

contract with bad spirits when away from home and the fear that these spirits will bring 

misfortune to the homestead. This ceremony goes beyond a plain cleansing ritual as it is 

performed both as a welcoming back and as a proof of commitment and harmony between the 

community and the returnee.131 The “stepping on the egg” is normally performed within a 

family or a clan but can at occasions take place on a community level when several returnees 

collectively are participating and steps on the eggs in the same ceremony.132  

4.4.1.3 The bending of the spear (gomo tong)  

The “bending of the spear” is a ritual to conduct a vow between two conflicting parties as a 

means to end hostilities. This is a highly sacred ceremony that is used to invoke the ancestors 

so that no more blood will be shed.133 This ceremony was used in 1985 to solve the serious 

tensions between the Acholi and the people of the West Nile who were both deeply affected by 
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Idi Amin and his men during and after his dictatorship.134 When President Musevini has asked 

the people of the West Nile to fight the LRA they have cited the eternally binding vow taken 

between the two groups in the ceremony and refused.135 

4.4.1.4 Cleansing rituals 

Other rituals used by the Acholi are the two cleansing rituals moyo kum (“cleansing of the 

body”) and moyo piny (“cleansing of an area”). The first of the two is used for persons returning 

from captivity. During this ceremony the elders are gathered to bless the returnee, to wash away 

any ill-deeds, chase away evil spirits and ask the ancestors for their blessing. The second 

ceremony is performed to cleanse an area of evil spirits after war-related massacres have taken 

place on the soil. Many indigenous people fear looting evils spirits if returning to their 

homestead after mass-killing has occurred before this type of ceremony has taken place. The 

cleansing is done by sacrificing a goat to the ancestors.136 

 

4.4.2 The Amnesty Act 

In the Ugandan peace initiative amnesty, was considered to be the preferable method. The 

Amnesty Act was taken in November 1999 by President Yoseweri Musevini, after it had been 

prompted by the Acholi Religious Leaders Peace Initiative, and came into force in January 

2000.137 138 This amnesty is applied individually before an Amnesty Commission and holds that 

the LRA rebels are granted amnesty if they come forward and if they in exchange disavow of 

combat and put down their weapons. However, it applies to any person who has been a 

combatant and the application is unrestricted. This has led to the term “blanket amnesty”.139 

The Amnesty Act promises that any combatants applying for amnesty and that comply with the 

conditions put up “shall not be prosecuted or subjected to any punishment”. 140  

 

4.4.3 The International Criminal Court 

                                                           
134 IDEA (2008) :106 
135 IDEA (2008) :107 
136 IDEA (2008) :107 
137 Allen, T (2006) :73 
138 ICTJ (2005) :46 
139 ICTJ (2005) :46 
140 Bosire. L (2006) :24 



38 
 

The international criminal court (ICC) was invited to Uganda in 2004 on an initiative taken by 

the Ugandan government led by Musevini.141 Northern Uganda was to be the first big case for 

the ICC. The ICC can only aim at prosecuting the offenders of the most severe crimes and is 

not aiming at taking over the role of the national courts. According to its mandate stipulated in 

the Rome statute the ICC should only intervene in a situation where the national courts are 

unable or unwilling to prosecute the offenders of severe international crimes. In the case of 

Uganda the ICC was more or less invited by the state, led by Musevini, to help prosecute the 

leaders of the LRA. Since the intervention of the ICC warrants have been issued for the LRA 

senior commanders but so far none have been arrested. In addition no warrants have been issued 

for any government officials or soldiers.142  

 

4.5 The search for justice in Uganda 

The local Acholi rituals are believed to recognize and affirm the moral worth and dignity of 

everyone involved, that is victims, perpetrators and community, with a primary focus on 

coexistence and the restoration of relationships between former enemies. This restorative focus 

is seen as a basis for the prevention of the recurrence of gruesome crimes.143  

One position held in Uganda, when it comes to defending the role of local and informal justice 

ceremonies, is that since many LRA fighters have in fact been abducted and forced to join the 

LRA it is highly important to reintegrate these individuals to the Ugandan society and that this 

is seen to be a key to future stability in Northern Uganda.144 This reintegration is by many 

considered to be appropriately achieved through local ceremonies. This approach is supported 

by many international humanitarian organizations, victims’ groups and Human Rights 

organizations active in Northern Uganda.145 

Another qualified defense of the use of the local justice forums is the referral to the increased 

access to justice for rural people. Research shows that the literacy level is low among the 

peoples in Northern Uganda and that few have received any education.146 Due to this the 

possibilities for the Northern peoples to search for justice in the formal system may be small 

and the right to access to justice might be better respected through local justice forums that are 
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more accessible to them since they are taking place in their home environment, in their own 

language and without any need for judicial training.    

An obstacle that may speak against the political success of using local justice in Uganda is the 

major difficulty in applying these types of methods in a heterogenic country like Uganda. In 

comparison to for example Rwanda, where the gacaca courts are seen to have been successful, 

Uganda is a much more ethnically diverse country. Adding to this there was never a political 

unit in pre-colonial times in Uganda, as was the case in Rwanda.147 Also, by implementing local 

justice there is no national project being proposed, something that may be crucial to withhold a 

sustainable peace in Uganda. Since internal conflicts are affecting a great number or even all of 

the inhabitants of a country, the peace-building process and the search for justice should also 

include everyone.148 The adaptation of the informal justice methods should therefore be 

accessible to and supported by all citizens affected by the conflict since they have an interest in 

living together in one society.149 It is however doubtful if this would be the case in Uganda.  

Uganda is an ethically diverse country and only in Northern Uganda there are many different 

groups that have been affected by the conflict. According to the justice theory introduced by 

Michael Walzer the perception of justice is depending on the cultural and historical context in 

every society.150 Hence, the different ethnic groups cannot be understood to share the same idea 

of justice and their opinions on whether or not any informal system is appropriate to deal with 

the atrocities that have been committed in the region therefore vary. The promotion of local 

justice, leaving the Acholi to deal with their own, also suggests that the government has no 

responsibility for what has happened in the North during the conflict. Allen also means that the 

approach to local justice implies that the Acholi are not civilized and modern being that the 

northerners have their “primitive” way of approaching justice while the people of the South are 

more inclined to rely on modern methods.151 Hence, the Acholi risk being caricatured as violent 

and primitive. The collective responsibility prescribed to the Acholi will also reinforce the idea 

of the Acholi being responsible for the violence in their region. This stereotyping of a certain 

ethnic group in a multiethnic country like Uganda does not promote national unity or integration 

and may also lead to a further dichotomization between the groups in the north and the south. 
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This may affect the prospects of peace since peace-building after a violent internal conflict is 

highly dependant on a national program that involves everyone affected by the conflict. 

There are also some practical problems with implementing local justice when trying to 

acknowledge the violent acts that have been committed during the conflict. Elders have shown 

a concern about implementing the ceremony on a case by case basis due to the mass violation 

that has occurred during the conflict that makes it difficult to find out who is responsible for 

which wrongdoing. This makes it problematic to decide what clans should participate in the 

mato oput ceremony and also who should perform the ceremony. Another problem arises from 

the fact that mato oput is only used to deal with murder cases. This leaves questions around 

how to deal with rape and other gender-based violence.152 “The bending of the spears” could 

have been the appropriate ceremony to use to solve the tensions between the different peoples 

in Northern Uganda caused by the rebel group LRA. This would however imply that the LRA 

could be said to represent the Acholi people, which however is clearly not the case.153 The 

“stepping on the egg” has been used to welcome back almost all the LRA returnees, including 

victims from other peoples than the Acholi.154 This method however has been criticized by the 

elders since they mean that this ceremony is supposed to be held on an individual level in the 

respective family or clan to be significant and meaningful.155 This clearly indicates a practical 

problem with applying the local ceremonies to the atrocities committed by the LRA and also 

poses questions on their suitability to deal with the situation.  

Adding to this, the idea of the local justice forums being based on the voluntary participation 

and that the disputants should be free to decide whether they want to use local methods to settle 

the matter or not also poses a problem to the case of Uganda. In the conflict in Northern Uganda 

many different groups have been affected by the conflict and the violence and have different 

perceptions on how justice should be done due to their diverse culture and beliefs. For example 

some of the Northern People are supportive of the idea of prosecuting the LRA.156 A critique 

has therefore been pointed out against the suggestion that the Acholi system is the appropriate 

way to deal with the LRA since this would mean that support for the ICC among some of the 

people of Northern Uganda will be disregarded.  

                                                           
152 Baines, E (2007) :105 
153 IDEA (2008) :107 
154 IDEA (2008) :106 
155 IDEA (2008) :106 
156 Allen, T (2006): 102 



41 
 

Another problem arising from the fact that the local justice forums are dependent on the 

voluntary participation of the disputing parties is the fact that Joseph Koni and the other 

commanders of the LRA, are refusing to acknowledge the urge for reconciliation and are not 

likely to not want to be forgiven by their enemies by participating in any reconciliation 

ceremony or apply for amnesty. This indicates a need for controlling measures that have the 

capability to issue warrants for the perpetrators in order to bring them to court and hold them 

accountable despite their will to participate. Additionally a population survey of Northern 

Uganda indicates that victims do not see justice and peace as mutually exclusive. They want 

the war to end but this does not mean that they want the LRA perpetrators to get away with 

impunity.157 To implement the local justice forums focusing on reconciliation may therefore 

mean that many of the victims won’t feel that justice has been done and that they have been 

given redress. This also poses a great question mark around the support for amnesty among the 

victims.  

The defenders of amnesty nevertheless see this method as a vital tool for peace building in that 

it encourages both conflict resolution and reconciliation and sees this act as a necessity to break 

the cycle of violence. It is often said that the amnesty process is compatible with the Acholi 

culture but it is also supported by religious leaders since amnesty is connected to reconciliation 

and even forgiveness.158 The opponents of amnesty instead consider it to be a way to entrench 

impunity. There is also a political ambiguity surrounding the Amnesty Act in Uganda that 

undermines its function. According to the ICTJ president Musevini has for example been said 

to be against the Amnesty Act and has supposedly announced that he wants to amend it.159 This 

questions the force of the Amnesty Act and may lead to an insecurity that undermines the trust 

of the combatants in applying for amnesty. Also, the parallel intervention of the ICC in Uganda 

is definitely a sign of political ambiguity on behalf of the government’s way of handling the 

situation. 

The intervention of the ICC has on its part been defended for different reasons. Some for 

example mean that it has contributed to a renewed focus on the conflict in Northern Uganda 

giving it attention in the international community.160 The ICC is also thought to be a vital tool 

in the fight against impunity and that the way that it holds the individual perpetrators 
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accountable for their actions is a strong indictment that will deter future Human Rights 

violations. 

Nevertheless, the ICC intervention has led to considerable controversy in Uganda and there 

have been many question marks and concerns about the ICC intervention. One of the main 

concerns is that it is biased. There is an apprehension that the prosecutions and trials concerning 

the most serious crimes will only be directed against the LRA and that crimes committed by 

the government Army (UPDF) will not be investigated. For example, Adam Branch writes, that 

the Ugandan government has threatened to withdraw its referral to the ICC and stop cooperating 

if the governmental Army is subjected to prosecution and that the ICC surprisingly seems to 

have responded to this demand since warrants have only been issued for LRA commanders.161  

It is important, however, that the investigations made by the Court are part of a comprehensive 

plan to end impunity for all international crimes and severe violations committed during the 

conflict, not depending on who committed them. The Court should, according to the mandate 

formulated in the Rome Statute, consider prosecution of people associated with the Ugandan 

government as well as commanders within the LRA. This has been clarified several times but 

since the ICC is seen as an instrument acting on behalf of the President it is not likely that it 

will be seen to be able to objectively investigate any crimes committed by the Army.162 

Technically the government or the President has no mandate to stop the Court from prosecuting 

the Army officials but practically it will be very difficult to proceed any investigation without 

the cooperation from the government. This shows that the ICC sometimes is forced to confirm 

to the political interests of states.  

Pragmatic selectivity in the search for justice can however seriously affect the chances of justice 

and therefore endangers the capacity and the credibility of the court.163 Allen means that even 

if there is no doubt that the LRA has committed severe crimes, for which they should be held 

responsible, there will be no just outcome if investigations are not made about crimes 

committed by both parties in the conflict.164 Branch agrees and means that until arrest warrants 

are issued for the UPDF, and the crimes committed on both side are equally taken into 

consideration, the court’s capacity to establish justice and confirm the rule of law will be 
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seriously weakened.165 This obviously shows that there is reasons to be concerned about the 

objectivity of the court and that a biased conduct when handling the aftermath of violent internal 

conflict risk undermining the purpose of the Court and the international jurisprudence.  

A further concern about the objectivity of the ICC is that there is a risk that the process might 

be biased against the Acholi as a group. This is due to the long-standing ethnic/tribal division 

between the different groups in Northern Uganda. Allen writes that since for example Madi 

people and Langi people has proven to be more in favor of promoting punishment and 

compensation than the Acholi it is likely that individuals from these groups will testify in the 

Court proceedings while the Acholi, who might be afraid of reprisals, will not. This, he means, 

might put the Acholi in a vulnerable position as a group and possibly lead to increased ethnical 

tension, something that obviously is politically counterproductive whatever judicial progress.166 

Another commonly held apprehension about the ICC in Uganda is that it will increase and 

worsen the violence and therefore endanger vulnerable groups. It is pointed out that the fact 

that the ICC has no force of their own to enforce the warrants means that it is dependant on the 

existing Army which is led by the government. This gives rise to a fear that the Army will be 

given a free hand to pursue its military objectives which has proven to be harsh and cruel before. 

Another apprehension is that the LRA and its commanders will declare their power by 

amplifying the violence against the civilians if warrants are issued for Kony and the other LRA 

leaders.167  

An additional critique pointed out against the formal ICC procedure is that the victims of 

violence are limited to a role of witness. Individual testimony performed in private will not 

contribute to any articulation of common grievances as would testimony in the public sphere. 

This can be seen to be a part of the relocation of the decision about the meaning of justice from 

the people subjected to violence to an international body. The ICC insists that justice will be 

achieved through punishment and trials while some Human Rights and peace organizations 

have rejected this approach, arguing that this retributive approach contradicts the “traditional” 

Acholi practices of justice that they mean are instead reached through reconciliation and 
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forgiveness.168 Instead of turning to the ICC they mean that the role of Acholi elders and Chiefs 

should be empowered to take a role in the justice process.169 

The last often mentioned fear when talked about the ICC is that it will spoil the peace process 

and critics argue that peace must come before justice. This argument is related to the amnesty 

and the ceasefire. It is obvious that the mandate of the ICC isn´t compatible with the Amnesty 

Act introduced in Uganda. The Amnesty Act offers a blanket amnesty to all rebels while the 

court was set up with the purpose of putting an end to impunity for the perpetrators of the most 

serious crimes of concern to the international community.170 In other words this means an 

institutional opposition to amnesty. The Amnesty Act will not change the ICC jurisdiction since 

it doesn’t adjust to national amnesty acts. This means that Uganda can’t maintain the blanket 

amnesty since it is obliged to follow the agreements issued in the Rome Statute. The Amnesty 

Act will therefore have to be changed or not followed at all. However, according to Allen, the 

Amnesty Act has many supporters and many people see the amnesty as the most efficient way 

to end the conflict. If Amnesty is not offered there is a fear that there will be a lack of interest 

in continuing the peace talks and this in turn will hinder a possible peace agreement and the 

prospects of ending the conflict.171 

The tension between justice and peace is an issue that has been highlighted in the different 

contexts where international tribunals or courts have been implementing its practices after 

violent conflict. Since the conflict in Northern Uganda has never formally ended the search for 

justice is put in a dilemma in relation to the pursuit of peace. Defenders of retributive justice 

suggests that restorative justice mechanisms risk sacrificing the pursuit of justice for some other 

social good, for example reconciliation or peace, and that it can be seen to be morally suspect 

to trade justice for a general social benefit.172 They fear that the political interest in stopping the 

conflict may contribute to a prioritization of peace over justice to sustain for example a cease 

fire. The parallel task of building peace and restoring justice often come into conflict in practice. 

The relationship between peace and justice is tense in the aftermath of conflict, often due to 

political and material obstacles. The end of hostilities and the search for peace often impose 

requirements that contradict the requirements of justice. For example the prosecution of 

perpetrators might threaten peace since it can provoke resistance from powerful groups and 
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institutions. Ignoring justice on the other hand can cause discontent and frustration among 

different social groups and thereby undermine peace. Some may argue that it should not be 

accepted that any regime tries to justify violence or injustice in the name of a promise of future 

peace and a common good.173 The case of Uganda is a living example of this dilemma where 

the discussion on peace versus justice has attracted attention to the difficulties of searching for 

justice when there is still a need for a peace agreement.  

As we can see from the above discussion the conflict resolution and the search for justice in 

Uganda has been taking place on three different levels. The Acholi ceremonies that have taken 

place after the conflict can be understood as a) local initiatives while at the same time b) an 

international initiative through the intervention of the ICC is operating in the country and with 

another agenda. As if this wasn’t complex enough the c) Amnesty Act, taken on a national level, 

is still in use and makes these three methods of conflict resolutions overlap or even counter-act 

with each other. There have however been questions on what is the preferable approach to 

justice in the given situation due to for example the fragile peace talks. The character of the 

conflict and the violations committed by the warring parties are other reasons why there has 

been a debate on what mechanism should be implemented as a means to acknowledge and deal 

with the perpetrators. There are also a vast critique against the different approaches on its 

suitability, impartiality and legitimization. The question that is most relevant to consider is 

which of the introduced approaches will actually meet the demands of the victims in the best 

way and in what way the international intervention and the local solution can be understood to 

be respecting the Human Rights. In the next chapter the discussion will focus on local and 

informal justice forums in relation to more universalistic approaches to justice through the 

international court according to international standards of justice and further analyze how the 

two approaches can be understood to be defending the Human Rights. 
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5. TOWARDS A UNIVERSAL OR A RELATIVE APPROACH 

Local justice forums are contextual, adjusted to the situation and relative to the cultural beliefs 

of a given community. The ICC on the other hand is an example of a significant manifestation 

of the international community’s will to defend universal principles of justice. In this chapter a 

discussion on the universal in relation to the relative approach to justice will be put in relation 

to the Human Rights discourse. 

The philosopher Michael Walzer is arguing for a relative approach to justice. He means that it 

is people themselves who create and conceive of goods. Hence “goods have shared meanings 

because conception and creation are social products” and therefore “goods have different 

meanings in different societies”.174 If we look at justice as a social good the justice is also 

patterned in accordance with shared conceptions of what justice means and what it is for. 

Walzer means that there is no single set of primary or basic goods conceivable across all moral 

and material worlds. A single necessary good carries different meanings in different places.175 

Hence, the pluralistic approach is drawn from the different understandings of the social goods 

themselves. It is not and should not according to Walzer be a singular principle that is 

implemented on different social and historical settings. Not only does he see the practical 

problem with doing just this but also points out the morally permissible implementations as he 

means this would be a form of domination.176  In order to avoid that a certain approach to justice 

justifiable in a given sphere is imposed on other spheres of justice one can argue that each 

community should be entitled to protection against external domination.  

Will Kymlicka is one of the defenders of such protection and rights for groups to defend their 

cultural and religious beliefs from the external society. The protection of “polyethnic rights” 

can be important in a post-colonial state like Uganda where different groups have been forced 

to incorporate into the state that was formed due to the colonial-rule.177 Interests of minority 

and majority groups in a multinational society often come in conflict with each other when it 

comes to cultural specific rights. To find morally and politically defendable solutions to these 

tensions between groups is one of the biggest challenges in democracies today.178 A great 

challenge for post-colonial states is to attain a homogenised society in order to build up a nation-

state. To achieve this minorities have often been forced to assimilate to the culture and rules of 
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the majority.179 Kymlicka therefore means that the Human Rights discourse needs to be 

expanded to include minority rights.180 Fundamental Human Rights are admittedly subscribed 

to individuals but are usually practised together with others.181 Kymlicka argues that it is 

necessary to complement Human Rights and that the theory of rights in a multicultural state 

must include both universal and individual rights as well as particular rights subscribed to 

groups.182 States should therefore give room for a more tolerant hold towards ethnic and 

national diversities to fight the marginalization of groups.183 There is however a risk that groups 

use this protection to oppress the rights of their members and it is therefore necessary to make 

a distinction between two demands on rights that can be made on rights by a national group.  

The external protection is supposed to protect the group from values being imposed upon them 

from the majority group and the external society. An example of an external decision made by 

the state can for example be how justice is to be understood and achieved. The majority group 

and the politics of the state or the international community can have its demands on how justice 

is to be achieved without regarding any distinct cultural approach on how to solve disputes and 

reach justice within any specific national group. The norms on how to approach justice and 

reach redress for victims are setting up rules on what the righteous methods for justice are. This 

kind of political restriction on what is to be understood as the right and the feasible way in the 

search for justice is called the “political dimension” by the anthropologist Richard Falk. He 

means that the political dimension is establishing the limits on what judicial system is feasible 

in any particular situation.184 In this political dimension there might be a fear that 

multiculturalism will enable national and ethnic groups to establish their own justice traditions 

that are imposed on their members even when this is not in accordance with the fundamental 

Human Rights.185 When the norms in the political dimension are allowed to set the rules for 

justice-making this can however be understood as a kind of state oppression against groups and 

any diverse ideas on justice. Some groups want to protect their traditional customs against this 

kind of external revision of their customs.186 The protection of group rights from external 

pressure however often lead to consequences for the individual rights of the members of 
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national groups due to social pressure from its leaders and the community. This kind of “internal 

restriction” thus risks the enabling of oppression of individuals.  

Critics of collective rights therefore commonly argue that these kinds of rights increase the risk 

of vulnerable groups like women being discriminated against in the name of the cultural 

tradition or religious dogmatism.187 While collectivists argue that the interests of the community 

cannot be reduced to the interests of the individuals188 the individualists argue that the 

individual is morally superior to the community. They therefore disagree on if communities can 

be understood to have interests of their own that needs protection.189 Defenders of the liberal 

theory would suggest that if individuals do not find it benefitting to protect traditional customs, 

then the community has no right to stop them from changing or reject them. This idea of 

individual rights does not leave much room for the group differentiated rights and often see this 

approach to rights as a threat to the protection of the individual.190  

Jack Donnelly is one of the defenders of the liberal idea of individual rights as a universal 

approach and argues that the Human Rights should not be neutral with respect to political forms 

or cultural traditions. Cultural diversity is a realistic fact but should not be answers to how to 

address the Human Rights. He argues that individuals in for example Asia and Africa need the 

same protection of Human Rights as any individual in the West and should be guaranteed the 

same.191 What Donnelly means is that this approach to Human Rights should not be seen as 

Western romanticism or ethnocentrism but as a defense of the fundamental rights of every 

human being no matter cultural or national belonging.192 In the discourse on “Acholi justice” it 

is for example suggested that the Acholi are in some way different in a special way. Allen 

argues in, line with Donnelly, that the members of Acholi instead should be treated as any other 

individual. He argues that they require a functioning state including legal protection from 

violation and oppression,193and also implies a defense of a universal approach to justice with 

its connection to a retributive dimension of justice through trials. Trials are meant to offer a 

way to express public condemnation of atrocities and the legitimating of the rule of law as a 

foundation for future democracy. They can also be understood to affirm the core liberal idea of 
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individual rights that Human Rights are based on.194 Respect for equal rights and justice is 

fundamental to the very notion of the rule of law on which stable legal institutions in liberal 

democracies are founded.195 This suggests that the implementation of justice through 

international institutions based on retributive notions of justice would be benefitting for the 

strengthening of democratic values and Human Rights. Human Rights may also empower 

people to modify or reject parts of their traditional culture. Cultural traditions are socially 

created legacies and what is considered to be the content of a tradition changes with time. 

Traditions are independent of the individuals and groups to reproduce them.196 Donnelly argues 

that traditional practices that do not comply with Human Rights have to give way. Even if here 

is room for cultural interpretations when implementing the Human Rights, these interpretations 

must be done within the range of laid down by the concept.197 

Communitarians on the other hand would argue that the focus on the individual is ignoring the 

human relations in a society.198 For example Asian critics to the Human Rights discourse argue 

that Western implementations and its focus on the individual are being inadequate to achieve 

human dignity in a wider sense.199  Critics of the individual rights approach also mean that this 

does not take into consideration the idea of social duties and therefore is incompatible with 

traditional values.200 This shows that their might be a discrepancy on a society’s understanding 

of what is the balance between individual and community rights and interests.201 Group 

differentiated rights therefore seem to better suite the collective or communitarian perspective 

of Human Rights.202 This perspective, in accordance with the theory of pluralistic justice 

introduced by Walzer, suggests that local justice approaches implemented in national groups 

relative to their cultural beliefs can be entitled to protection. The protection of local perceptions 

of justice can be understood to defend the rights of the distinctive beliefs of different groups in 

a multinational society.  

 The kind of justice based on restoring social harmony that is meant to be reached in local justice 

ceremonies, is often thought to be more appropriate for people living in communities were 

people rely on their neighbors both socially and economically. This local and more relative and 
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contextual search for justice is therefore defended on the basis that it is more appropriate and 

efficient in these given situations. The implementation and promotion of local and informal 

justice approaches have however been subjected to post-colonial critique since “traditional” 

practices are romanticized.  Allen writes that the local rituals that are singled out as being 

characteristic for African tradition are chosen because they appear to be oriented towards 

benign social healing.203 In the current discourse of promotion of local and informal justice it 

is suggested that in Africa, justice is essentially restorative and is interpreted to mean local 

accountability based on compensation, reconciliation and forgiveness. Allen argues that the 

assertions that have been made are both historically questionable and on the verge of a 

dangerous romantization. The critique of romanticism could however be met with the criticism 

of west-centrism. At the same time as one should be concerned about romanticizing Africa 

“traditions” one should also be careful about accepting imported Western legal institutions 

without criticism since there is a risk that the implementation of such institutions can be viewed 

as imperialism.  

The International Criminal Court (ICC) is often understood to be connected to a Western idea 

of justice and a report by Penal Reform International suggest that the Western-style justice is 

often distrusted and avoided by people living in rural areas and viewed as incorporation by 

former colonial powers. The report also indicates that many countries in Africa have a history 

of judicial pluralism that has led to a pattern of resistance to state institutions.204 In other words 

the intervention of the ICC risks being seen as part of an imperialistic project trying to impose 

Western systems and values on the people of Africa while ignoring the local and cultural beliefs 

in the region. The international community has often been criticized for imposing Western 

models of social, political and economic organization into post-conflict states. This critique 

shows that there is a need for external actors to exercise caution and cultural sensitivity and 

avoid the endorsement of a “one-size-fits-all” approach to diverse post-conflict situations. 205  

This critique may be the reason why local justice forums have received support from the 

international community. In a report published in 2004, the former UN secretary general Kofi 

Annan acknowledged that “ ‘due regard must be given to indigenous and informal traditions 

for administering justice or settling disputes to help them to continue their often vital role and 
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to do so in conformity with both international standards and local traditions’ “.206 It has also 

been said in another document that “ ‘traditional justice mechanisms such as Culo Kwor, Matu 

Oput, Kayo Cuk, Ailuc and Toni ci Koka and others as practiced in the communities affected by 

the conflict, shall be promoted, with necessary modifications, as a central part of the framework 

for accountability and reconciliation’ “.207 This explicit reference to local justice instruments in 

the context of peacemaking and justice is innovative and at the same time a strong sign of a 

rapidly increasing interest in the role of these types of mechanisms in the field of transitional 

justice. In an “Agreement on Accountability and Reconciliation” signed by the government and 

the LRA in 2007 it is stated that “traditional justice measures drawn from the Acholi people 

and their neighbors should be officially recognized and incorporated into Ugandan Law”.208 

The promotion of and the enthusiasm for local justice in Northern Uganda has been led by many 

different actors ranging from peace activists and aid workers, to churchmen and representatives 

of the LRA. Judging from the signed agreement, the government of Uganda is not opposed to 

the idea either.209 Uganda has gone further than any other country in incorporating local 

restorative justice into domestic law210 and there seems to be a great promotion of local justice 

initiatives both in Uganda in particular but also in Africa in general.   

  

5.1 The promotion of local justice 

The current debates about Acholi justice are part of a contest about who should interpret the 

Acholi culture and their “traditional” customs. It is therefore of great importance to investigate 

who “owns” the discourse of promoting local justice and also who is benefitting from the view 

that is promoted. 

Tim Allen is skeptical to the promotion of local justice mechanisms in Northern Uganda and 

the suggested consensus on the role of local ceremonies among the Acholi. One of the questions 

around the claimed consensus may be referred back to the consequences of the conflict. The 

conflict in Uganda has eroded the Acholi social fabric on which these rituals were based. 

Certain practices and beliefs are still common in some areas of Acholiland but less common or 

not practiced at all in other parts. The conflict has without any doubt affected the cultural 
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identity among the Acholi. During the conflict some rituals have remained important and 

relevant while others have been abandoned or adjusted to the circumstances.211 This suggests 

that it might not be relevant to talk of any consensus on conceptions of justice or even refer to 

the Acholi as a homogenous group. Tim Allen has tried to investigate this further and deepen 

the debate on the use of local justice mechanisms by contributing with his own local research 

among the Acholi.  

During the research Tim Allen conducted in Gulu (the largest town in the war-affected Northern 

region) he noted that aid workers, Human Rights activists and churchmen were outright critical 

to the ICC and instead promoted a justice that was locally grounded. Their argument was that 

convictions in criminal courts are not a universally recognized approach to justice and that there 

are “other ways of doing things” in the Acholi culture. Allen writes that there seemed to be a 

consensus among the external actors on that the intervention of the ICC was a bad idea and 

should be seen as a “neocolonial experiment” since it does not take into consideration the local 

understanding of justice and the realities of the victims. Local justice measures were instead 

promoted as a more appropriated and feasible option. 212 

Allen on the other hand means that there has been a lot of what he calls “invention of tradition” 

going on when it comes to the interpretation and implementation of the local ceremonies in the 

Acholi community. Allen writes that in the promotion of what came to be called “Acholi 

justice”, one ritual seemed to be singled out, namely mato oput.213 Allen means that this ritual 

was singled out to represent “Acholi justice” as a result of a report written after a study carried 

out in Gulu in the 1960’s by an anthropologist closely connected to the Anglican Church. The 

report was the follow up of a meeting held to increase the international awareness of the conflict 

in Northern Uganda and to contribute to an establishment of a consensus for peace and 

reconciliation among the Acholi. The report was suggesting that Acholi values resemble 

Christian values and encouraged the churches and the international NGO’s to support the 

traditional authorities in establishing the local ceremonies. In the report it was also claimed that 

“all” Acholi agrees on the meaning of using Mato Oput after atrocities and that the Western 

legal system is too limited to deal with the need for reconciliation and healing.214 According to 
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Allen these statements should be questioned and he means that the aim of the report was to 

obtain the views of Acholi “opinion leaders” instead of representing the view of the Acholi. 

Later, a follow up to the earlier report, intended to investigate if the claimed consensus really 

reflected the perspective of the Acholi people as a whole. The research concluded that 

traditional structures were in fact weak and fragmented and there was no real consensus among 

the “elders” on how the rituals were to be carried out. There also seemed to be a disagreement 

about who was to be seen as a real traditional leader.215 Allen means that the notion of traditional 

leaders promoting local ceremonies has been popular among international agencies that are 

looking for local representatives to cooperate with. 216 This lead to a concern among the elders, 

fearing that external support for traditional chiefs was a way to bring the region under closer 

governmental control.217 This concern may be referred to the control that was sought after by 

the colonial powers. During the colonial period many traditional leaders were co-opted into the 

formal administration under the system of indirect rule. This undermined the regulations of 

decision- making in rural communities and gave the colonial powers more control and influence 

over the different regions and peoples.  

Allen means that the establishment of traditional leaders through external support also risk that 

private individuals randomly set up themselves as traditional leaders in order to enrich and 

empower themselves. By doing this they are not accountable to anyone but themselves and 

thereby undermine the whole idea of local justice that is based on an idea of putting the good 

of the community before any interests of the individuals.218 In other words there is a funding 

and increased external support for the implementation of the local justice that is premised on 

the idea that these local rituals will lead to social reconciliation. The effectiveness of the local 

justice forums are however taken at face value and are not questioned or investigated further 

by these external actors nor is the supposed consensus among the Acholi.219 

Adding to this Allen specifically investigates the support from Christian leaders. He means that 

they have seen opportunities in the current phenomenon of promoting local justice and have 

tried to find Christian virtues in the local customs.220 One such supposed virtue that can be seen 

to be connected to the Christian belief is the understanding of forgiveness as an integral part of 
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Acholi culture. Allen is skeptical about this supposed connection between Acholi culture and 

the desire to forgive and attracts attention to the ambiguities in the very meaning of the word. 

In the Acholi language, Lwo, the same word is used for “forgiveness” as for “amnesty” and 

“reconciliation”.221 The fact that forgiveness has been given such a great focus in the debate on 

local justice might imply that there is a Christian interest in promoting this understanding. Allen 

means that among Catholic and Protestant clergy there is a willingness to incorporate or 

reinterpret local customs from a Christian point of view, especially when it comes to supporting 

the idea of forgiveness.222 Allen writes that “Christian groups locate traditional Acholi rituals 

within their agenda of promoting or creating a truly Christian society”.223 The churches have 

also been very successful in promoting the idea of forgiveness through various NGOs.224 Even 

for non-believers the claim on a moral justice among the Acholi and the notion of forgiveness 

is very seductive.225 Nevertheless, as is pointed out by Allen, any promotion of forgiveness at 

a political level should be treated with caution.  

One well-known argument against forgiveness and its supposed connection to reconciliation is 

precisely that it is deeply tied to Christian morality. Another common critique is that it erases 

the wrongdoings and therefore is strongly connected to amnesty and impunity.226 To be valuable 

and genuine, forgiveness must be given on an individual level, and come from within the victim 

only. Victims of Human Rights abuses cannot be compelled to forgive as part of any political 

project. One cannot be forced to forgive as part of a societal good and the good of the 

community cannot provide reasons for unconditional forgiveness.227 The aim of reconciliation 

does not have to be understood as requiring forgiveness. It is clearly wrong to pressure victims 

into forgiving their offenders since this interferes with their right to dissent but also because it 

fails to recognize their moral right to feel anger. It can also be seen to be ethically wrong when 

those who have not suffered from the consequences of the violations try to impose forgiveness 

as the solution for victims.228 The fact that the ethic of forgiveness has its roots in Christianity 

may also be reason to find it inappropriate to induce on a multi religious and democratic society 

with a colonial past. 
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To sum up, in his research Allen found no evidence of an emerging or re-emerging “traditional” 

system of Acholi justice nor was there a general rejection of international justice among the 

Acholi.229 He therefore means that those promoting local justice have made efforts to refine the 

position of the rituals since they don’t seem to have the same meaning for the people that has 

been claimed.230 The agenda of the local reconciliation can therefore be seen as a convergence 

of interests among certain foreign actors who try to invoke African tradition and cultural 

authenticity in order to justify their own activities. The accusation of neo-colonialism pointed 

out against the ICC, is according to Allen, therefore more appropriate to pose against the 

attempts to institutionalize local rituals.231 This agenda silences the voices of those who have 

been subjected to the violence. The voice of the victims will therefore be further investigated 

in the next section. 

5.2 The voices of the victims 

The lack of consensus among the Acholi and the other peoples of Northern Uganda is 

manifested in a population-based report conducted in the region. The report published by The 

International Center of Transitional Justice (ICTJ) indicates that peace and justice are not seen 

as mutually exclusive by the peoples in Northern Uganda and that they were expressing a desire 

for both.232 It also shows that the knowledge of both the mechanisms of the local justice system 

(what is referred to as traditional ceremonies) and the ICC is low in the area. The knowledge of 

the local system among the Acholi themselves was as low as 55%. The majority of the northern 

peoples also knew nothing or very little about the work of the ICC, or wasn’t even aware of its 

existence. However, those who had heard of the ICC had high expectations on its capacity to 

bring both justice and peace. Around one third of the respondents also felt that the national 

courts would be the appropriate way to deal with Human Rights abuses.233 The report indicates 

that there is support for the Amnesty Act but that many question the suitability in dealing with 

the violations committed by the LRA through local ceremonies.234 The majority of the 

respondents however meant that the offenders should be held accountable.235  
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Respondents defined justice in diverse ways but as many as a third of them defined justice as 

trials. Only around 15 percent of the respondents understood justice to be reached through 

reconciliation236 and a little more than half of the respondents associated reconciliation with 

forgiveness. 237 Interestingly enough this association was not as common among the Acholi as 

among other ethnic groups. When asked who should be responsible for holding the offenders 

accountable the support for the government and the international community was relatively 

high since this was expressed by over half of the respondents.238 Four out of five meant that the 

international community should be holding accountable those who have committed Human 

Rights violations.239 Only 16 percent showed support for the local community. Around six 

percent showed support for traditional leaders and 12 percent supported religious leaders.240 

About the same responses were given when asked who they thought were best suited to bring 

justice and peace respectively in Northern Uganda.241 Of those who had knowledge of the ICC 

a great majority also meant that the ICC would contribute to peace242 and did not fear that 

pursuing justice would endanger the peace process.243 

Hence, a significant number of the respondents supported the idea of using the judicial system 

and dealing with the offenders through trials. In general the support for the national court system 

was supported while only a small number instead meant that the LRA should participate in local 

ceremonies. This survey obviously shows that there is not a clear consensus on what justice and 

peace means to the Acholi and the people of Northern Uganda but rather shows on a great 

ambiguity. Only a small group seem to support the idea of using local ceremonies to deal with 

the atrocities committed by the LRA and a relatively high number of the respondents even 

support the retributive approach to justice through either national or international courts. The 

promotion of “Acholi justice” can therefore be said to have simplified the idea of justice 

existing within the Acholi and to have created a consensus that does not exist.  

The study conducted by Tim Allen also shows that the ideal of forgiveness, supposedly 

culturally rooted among the Acholi, should not be taken at face value. In the official discourse 

on Acholi justice it is presented as if the Acholi has a special capacity to forgive.244 According 

                                                           
236 ICTJ (2005) :23 
237 ICTJ (2005) :24 
238 ICTJ (2005) :27 
239 ICTJ (2005) :32 
240 ICTJ (2005) :27 
241 ICTJ (2005) :31 
242 ICTJ (2005) :33 
243 ICTJ (2005) :34 
244 Allen, T (2006) :129 



57 
 

to the research made by Tim Allen in the Gulu district, it was admittedly unusual for people to 

talk openly about wanting revenge or compensation, even if there were sometimes debates 

about using a punitive way and prosecute the LRA commanders. However, during private 

conversations the informants were willing to talk openly about personal desires for punishment 

and retribution.245 According to the interviews he conducted there also seemed to be a social 

pressure on victims to forgive since this was expected by them in accordance with Acholi 

culture.246 This implies diversity of local views and understandings of Acholi culture and 

traditions. Hence, even if the practice of forgiving may be widespread in Africa it’s not a general 

cultural given, and surveys in Uganda shows a mixed feeling about the “traditional” way of 

dealing with injustices. 247 

In this chapter it has been shown that Western standards often come into conflict with 

“traditional” duty-based values because of the different perceptions of the individual and the 

community. This is a highly debated theme in the Human Rights discourse and can obviously 

be said to exist also in the discussion on the implementation of informal or formal justice 

mechanisms as a way of dealing with different perceptions of justice. Sadly both the ICC and 

the local justice initiative has been argued to claim legitimacy for its own ideal of justice and 

can be said to attempt to impose it on the Acholi and the people of Northern Uganda - one by 

invoking a universal language of Human Rights and crimes against humanity, the other by 

invoking the particular language of customs and traditions.248 There is obviously a lack of 

forums where the voices of the victims can be heard so that their own perceptions of justice can 

be put forward instead of the discourses of external actors that for different reasons may have 

an interest in upholding a certain idea of justice. 

If the justice approach implemented in order to bring redress to victims does not take into 

consideration the voice of the victims it will loose legitimacy and without legitimacy and 

support among the people affected by the conflict no actual justice will be pursued. I find it 

vital that the population views the implementations of justice and peace mechanisms as both 

legitimate and impartial. The legitimacy of the implementation of any justice model for dealing 

with violent atrocities can only come through a process where the voices of the victims will be 

heard. This chapter has surely shown that there is a need for further population-based surveys. 
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Peace and justice will only be achieved in Uganda and other post-conflict countries in Africa 

through an inclusive process and by giving those most affected by the violence a voice in the 

process. 
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6. CONCLUSIONS 

The aim of this study has been to draw attention to the dilemmas that can be found in the search 

of justice in post-conflict settings. In the beginning of this study three research questions were 

formulated and the discussion on justice has been conducted in relation to those questions. In 

this final chapter I will conclude what has been found in the discussion on justice that has taken 

place in the different chapters by answering the research questions one by one. 

What are the main (moral, political, practical and judicial) arguments for and against using 

restorative and retributive justice initiatives in post-conflict situations?   

At a political level the retributive approach to justice can be seen to be important since 

prosecution can contribute to the rule of law and consolidate the values of democracy. The local 

justice idea of decision-making based on consensus and under the rule of traditional leaders can 

instead be seen to be undemocratic. Democracy is commonly connected to an increased respect 

of Human Rights and therefore a contribution to the foundation of democratic institutions can 

be seen to be a positive step towards the establishment of Human Rights.  

The argument that the pursuit of justice is a threat to peace is politically important to take into 

consideration. There is a close connection between peace and security and the Human Rights. 

They can be understood as interdependent of each other since without peace the rights and 

freedoms of people will never be adequately guaranteed. For example the fundamental right to 

life is severely threatened in violent internal conflicts where civilians are exposed to deadly 

violence and massacres. Another common violation committed during many internal conflicts 

is the sexual violence. Also children are exposed to a lot of violations due to the widespread 

use of child soldiers. It is obviously important for the protection of Human Rights that violent 

conflicts are avoided. This can put justice in a dilemma in a country where violent conflict has 

affected the population for a long period of time.  

The ICC have been said to risk undermining of the prospect of peace when issuing arrest 

warrants for individuals and implementing justice through prosecutions in a fragile post-conflict 

state. At the same time the potential risk of a new upswing of violence may come from the 

collectivizing of guilt that is common in the restorative justice approaches. The dichotomizing 

of different groups in an already ethnically diverse country is by no means benefitting for a 

future peace. This points out that both the retributive and the restorative approach to justice 

might pose a challenge to the pursuit of peace that can be understood as crucial for the respect 
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for Human Rights. Peace is without a question a condition for the Human Rights to be protected 

and a relapse into armed conflict will lead to more Human Rights violations.  

When it comes to the moral arguments for prosecution it is argued that perpetrators should be 

prosecuted in order to live up to the obligation to give redress to the victims. In the Human 

Rights conventions it is stated that every person subjected to Human Rights violations have 

right to “remedy”.249 What is meant with “remedy” is however not defined. Redress for victims 

of Human Rights violation can therefore be understood as being met in other ways than through 

prosecution of the violator. The question is therefore in what way the victims can be understood 

to be given redress and when they feel that their dignity has been restored. Trials may not 

achieve what may be of equal importance for individuals and societies emerging after violent 

conflict such as healing and reconciliation. Reconciliation is often sought after in post-conflict 

countries and the achievement of reconciliation is clearly a positive step towards a peaceful 

future and societal harmony. It is however questionable if the needs and objectives of the state 

or society really are synonymous with those of the victims. In the pursuit of reconciliation the 

needs and the individual rights of the victims risk being disregarded if they feel that punishment 

of the offender would better meet their demands on justice. Social healing and reconciliation 

may therefore not be appropriate to associate with justice but should instead be seen as a parallel 

project to justice since it is doubtful if reconciliation will truly be reached without any additional 

pursuit of justice and accountability.  

The morally based argumentation against local justice also points out a problem of 

discrimination of vulnerable groups. The tendency of discrimination is by no means a positive 

constituent of local justice when it comes to promoting the respect of Human Rights. The right 

to be free from discrimination is one of the core principles of the Human Rights conventions. 

Women and other vulnerable groups must therefore be guaranteed freedom of choice when it 

comes to meeting their demands on justice. It is however important to bear in mind that women 

                                                           
249 The right to remedy is formulated in: The Universal Declaration on Human Rights, article 8: “Everyone has 

the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights 
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recognized are violated shall have an effective remedy, notwithstanding that the violation has been committed by 

persons acting in an official capacity; to ensure that any person claiming such a remedy shall have his rights 

thereto determined by competent judicial, administrative or legislative authorities, or by any other competent 

authority provided for by the legal system of the State, and to develop the possibilities of judicial remedy; (2)To 

ensure that the competent authorities shall enforce such remedies when granted” 
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are often under-represented even in the formal justice systems and it would therefore be 

misleading to describe discrimination to informal processes since there are many examples of 

discriminatory laws in the formal systems.  

When it comes to the practical arguments the goals of retributive justice have sometimes been 

hard to achieve in post-conflict settings due to practical obstacles and lack of judicial, technical 

and material resources. Also, the limitations of the formal system regarding its possibility to 

meet the claims on justice made by people in the country-side can speak for the local justice as 

a justified solution. The limited possibility for formal courts to reach everyone is due to the 

costs of for example expanding the system and install formal courts in the rural areas. This 

might speak for using the local justice initiatives from a Human Rights perspective taking this 

into consideration as a way to endorse access to justice.250 Local justice forums may also be a 

solution to the fact that rural people may not have access to the formal system due to lack of 

education, language barriers or economical resources. At the same time the suitability and 

capability of local justice forums to deal with mass violations have been questioned. It is also 

left to decide if social healing and reconciliation ceremonies can be understood to achieve 

justice for victims. 

In connection to the judicial arguments there has been shown that some argue against local 

justice due to the lack of legal security in these forums. If the principles of legal security are 

not followed and offenses are handled on a case-by-case basis this poses a risk of implementing 

an arbitrary justice that cannot be adequately controlled to make sure that they live up to Human 

Rights standards. There is also a fear that local justice forums are conducted by arbitrators that 

are not objective and that offenders are not treated as innocent until proven guilty. These 

questions should however also be raised against the formal and retributive system. On a national 

level corruption is not unusual in fragile states, something that leads to a risk that the judge may 

not be objective. Also on an international level the ICC has been accused of being biased and 

its credibility has therefore been questioned.  

The ICC has also been accused of being part of an imperialistic project trying to impose its 

Western values of justice on former colonies, risking a new kind of colonization. This tendency 
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is both politically counterproductive and morally questionable. The way that the ICC is seen to 

be imposing a certain hold of justice on other spheres would certainly be seen as a kind of 

domination in the eyes of Michael Walzer. Some also suggests that it is not only impossible to 

provide access to justice in a satisfying way by applying the formal system to every situation 

but it may also be insufficient in providing solutions appropriate to people living in small and 

interdependent communities. If this is not taken into consideration in the search of justice there 

is a risk that local perspectives that differ from the international approach is disregarded in the 

post-conflict solutions on how to reach justice. To consider these local beliefs and respect them 

would enhance the respect of cultural rights prescribed to specific groups in need of protection 

from external pressure.  

It should however be remembered that the local justice forums are strongly connected to the 

social rules and the collective ideas in the community that it is tied to. The collective 

performance of this kind is commonly connected with the expression of moral values that are 

reproduced and established through these same acts and other social behaviors. When collective 

practices, connected with locally powerful ideas, are frequently repeated they will affect the 

way members of this specific community think. In this way acceptance of existing hierarchies 

and social norms are established. This suggests that who regulates the rituals and for what 

purpose is of great importance and highly relevant to the outcome of local ceremonies leaving 

the members of the community vulnerable to the power of the local leaders. The problem with 

local alternatives to justice is that too few are guarding the forums and there is a lack of 

controlling mechanisms to make sure that Human Rights standards are respected.  

Another issue arises from the fact that many close-knit communities defend the communitarian 

hold on rights and social duties. In the Human Rights discourse it is however essential that 

human beings have rights irrespective of their social duties. A victim’s right to redress therefore 

has no logical connection to an obligation to forgive. An obligation that might be imposed on 

individuals living in a close-knit community were a social pressure is significant and were 

powerful local leaders are endorsing the value of forgiveness. The question is however what is 

more justified, the external pressure to adjust to formal approaches to justice or the social 

pressure to comply with the rules set up in the local justice forums in the close-knit 

communities. What can be said with certainty is that a failure to address damages to individual 

dignity after violent internal conflicts, in accordance with the interests of the victims, will mean 

a failure for both justice and peace. This failure will also reduce the respect of the Human 

Rights.  
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What challenges can be seen in relation to different approaches to justices in the particular 

case of Uganda? 

In the search for justice in Uganda the approaches to justice and conflict resolution has been 

active on three different levels. This has led to a political ambiguity. The Amnesty Act taken as 

a political decision on a national level seems to be in accordance with the idea of justice in the 

promoted Acholi justice. The intervention of the ICC however stands above both of these and 

reduces the force of the Amnesty Act due to its international legitimacy.  

The use of amnesty that has been common in post-conflict situations is one of the instruments 

that put justice and peace into contrasting positions.  In Uganda a blanket amnesty has been 

issued for the LRA in order to enhance any possibility to peace. Amnesty may be an 

unavoidable political decision in order to enhancing the prospects of peace. However important 

this may be for the nation and its members the blanket amnesty is morally questionable when 

it comes to taking the victims’ right to redress into consideration. The amnesty that was issued 

in South Africa after apartheid was obliging the perpetrators to admit to taking responsibility 

for their actions and tell the truth about the crimes they had committed. This means that there 

was a public acknowledgement of who committed the crimes and also the truth-telling has by 

some been understood as a contribution to some sort of recognition of the suffering of the 

victims. In Uganda on the other hand no such obligation has been put on the perpetrators and 

the Amnesty Act therefore has not taken the victims’ right to justice into consideration.  

Due to the fact that the conflict never reached a formal ending in Uganda, the question of peace 

in relation to the pursuit of justice has been highly present. The peace versus justice debate in 

Uganda has unfortunately become very polarized. The danger of the debate on peace versus 

justice is that it may cause a competition between different mechanisms instead of using them 

as complements as a means to reach common goals. The local practices of restorative justice 

methods are argued to be based on a theory emphasizing peace before justice in contrast to the 

retributive international law with focus on justice before peace. 

The timing of the intervention of the ICC in Uganda has been criticized since a number of 

people argue that peace must come before justice and that the arrest warrants will endanger any 

peace negotiations. The intervention of the ICC has also been highly criticized in the discourse 

on justice in Uganda since it has been seen to be both imperialistic and biased. The critique of 

its impartiality is without question reasonable given the fact that the government Army has not 

been investigated despite the gruesome crimes it has committed during the many yeas of the 
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conflict. The tendency of partial justice in post-conflict situations risks undermining the trust 

in the system and there will be no just outcome if not all parties responsible for international 

crimes and Human Rights abuses are investigated. There seems to have been a lack of 

knowledge on the mandate of the ICC when it was invited by the government who seem to have 

believed the ICC would solve the conflict and help the government fight the LRA. Instead the 

invitation of the ICC has led to a great political ambiguity and any conflict resolution has still 

not been reached. Instead the arrest warrants issued by the ICC has made the commanders of 

the LRA flee and hide so that neither justice nor peace has been adequately achieved in Uganda. 

As a response to the critique against the ICC the restorative approach to justice in the local 

justice forums has taken a lot of room in the debate on post-conflict solutions and justice in 

Uganda. This approach to justice has been defended on the basis that it is respecting the local 

understanding of justice among those who have been affected by the conflict and that its aim at 

reconciliation can be seen to be a positive step towards peace. Nevertheless the external 

promoters of local justice seem to have disregarded the fact that close-knit communities in 

Africa are not isolated from the surrounding world and that its members may actually agree on 

ideas on justice that are represented in the international community. The questionable lack of 

consensus on justice among the Acholi and the other groups in Northern Uganda should be 

taken into greater consideration in the discourse on justice in Uganda. The implementation of 

local justice may not meet the demands on justice made by the victims since some of them have 

shown a support for the retributive way of dealing with the perpetrators. The conflict has 

without a doubt led to a division among the Acholi and to speak of them as a homogenous that 

has not been affected by the external world since before the colonial period is ignorant. 

Adding to this, a great challenge to implementing any local justice forum in Uganda, stems 

from the ethnical diversity that characterizes the country. By implementing “Acholi justice” 

different ideas of justice among other ethnic groups will be disregarded. Even if Acholi is the 

group that has been affected the most by the conflict other groups in the North have also been 

subjected to severe violations and their perception of justice may differ from the one among the 

Acholi. Due to the colonial history and the consequently division between the different ethnic 

groups in the North and the South the project of local justice may lead to further division since 

the Acholi is left to deal with their own problems. The state however should take its 

responsibility and protect all its inhabitants from Human Rights abuses and also make sure that 

their right to redress is adequately respected. If the state and the international community do 
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not take its responsibility in the pursuit of justice and peace in the North this will not strengthen 

the national unity and the sources of the conflict will not be solved.  

What role does the international community and none-state actors have in post-conflict 

situations and how can they affect the outcome of the initiatives taken in the search of justice 

and respect for Human Rights? 

In the promotion of local justice in Uganda there has been a tendency among external actors to 

interpret the local justice ceremonies in a way that suites them. For example the Christian 

church and Christian NGO:s have promoted a view of the Acholi justice system that is in 

accordance with Christian values. This may risk that a kind of mission, with the aim of imposing 

Christian theological values and of legitimizing a certain agenda in the region, is going on. Due 

to the history of many African countries and the multicultural character that many of them have 

it might not be appropriate to impose Christian values on local groups if this view is not really 

shared by the people themselves. The support that international actors have given to traditional 

leaders to perform the local justice ceremonies has also been criticized since these leaders can 

use this support to empower themselves and rule over the group members. The leaders have 

also been accused of not performing the local ceremonies in the right way or even have the 

authority to do so. These kinds of dilemmas can arise when external actors, who do not 

investigate the situation enough to know what their actions can lead to, support different opinion 

leaders in the discourse of justice in a given post-conflict context.  

The fact that states and the international community are trying to institutionalize indigenous 

justice and reconciliation practices also means that they will loose many of their positive 

contributions to the post-conflict solution. Any institutionalization of the local justice forums 

will change them so that they fit into the solution that the government and the international 

community can agree to. The way that local justice mechanisms are listed and the way external 

actors are trying to turn them into something new, as a way to institutionalize them into a semi-

formal judicial system, takes them out of the context and reifies them. The external actors and 

activists that are promoting a development in this direction are those who can gain political 

influence from it. The ceremonies, however, will have lost the qualities maintained through the 

genuine rituals.  

International actors nevertheless may play an important role in peace building. Post-conflict 

countries may need international financial assistance and expertise to rebuild. The role of the 

international community must however be to facilitate, but not to impose or dictate, the terms 
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for peace-building and transitional justice. More attention should therefore be laid on 

discovering and empowering the resources and mechanisms for building peace that exist within 

the context of the post-conflict country. In post-conflict countries in Africa the difficulties often 

stem from the weakness of state institutions. The question is whether the obstacles for formal 

and retributive justice are arguments enough to use alternative justice methods for rural and 

poor people that have a right to seek redress in the formal justice system as any other individual. 

Instead of promoting another solution or alternative justice, for people who’s right to access to 

justice is not achieved, the obstacles hindering them to do so should be met. Post-conflict 

interventions could then focus on building the capacity of state institutions to be able to deliver 

justice and Human Rights instead of promoting alternative justice forums. The capacity 

building of national justice institutions in combinations with observation from the international 

community could also lead to a justice system that is benefitting for a national project that can 

be seen as positive in a country that has been affected by division between groups due to internal 

conflict. The international community could also help facilitating the education in rural areas. 

The lack of knowledge among rural people of the work of the ICC should be met by the 

international community through information and education in the international justice system. 

The international community can also help in facilitating the education of women in rural areas 

so that their freedom of choice is increased. The empowerment of women is the best way to 

solve the issues of discrimination and education is a great step in the right direction since social 

change must come from within the society. The promotion of education and the increased 

knowledge of the formal justice forums will give the rural people the tools to make a conscious 

choice on what justice forum is meeting their demands on justice in the best way. 

 

 

 

7. FINAL REMARKS 

In this study it has been shown that there is a lack of inside views on justice and that the victims 

themselves risk being left out from the discourse. Hencer, in order to respect the Human Rights 

of the victims so that their dignity is restored through their right to adequate justice and redress, 

there needs to be a deeper investigation on what system is best respecting the interest of those 

who have suffered from the consequences of the conflict. This investigation should be done 
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from an inside perspective using for example population-based surveys. In this way the 

individuals affected by the aftermath of conflict should be able to decide what kind of justice 

mechanisms they want to turn to in order to get redress and what forum is promoting the rights 

of these persons in the best way. To solve how justice is to be done and by whom is something 

that needs empirical investigation. This may be conducted through the anthropological method 

of participatory investigation so that the voices of the victims can be heard and a greater 

understanding of any cultural beliefs in close-knit communities can be reached. Therefore I 

suggest that anthropologists look into this matter to a greater extent than they have. I also think 

that the way that Africans are pictured as “traditional”, with a higher tendency to forgive 

wrongdoings, than the “rational” Westerner, is dangerously close to a colonial project and 

should be exposed to an extended post-colonial critique in any future research on local justice 

in post-conflict Africa. To romanticize any tendency to forgive as a supposedly cultural fact 

among African people is not in accordance with the principles of equal rights and respect that 

is put forward in the Human Rights discourse and is not benefitting in any way for the respect 

of the rights to justice for individuals in Africa.  
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