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”Wherever the citizen becomes indifferent to his 

fellows, so will the husband be to his wife, and the 

father of a family toward the members of his 

household.” 

   Wilhelm Von Humboldt, The Limits of State Action 1792   1

 Humboldt, The Limits of State Action, J.W. Burrow (ed.) Cambridge University Press, 1969. 1
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Abstract 

The AFSJ is an area of law developed through the purpose of creating and withholding 
internal security and justice. This area is of vast importance due to both the realization of 
an internal market and a Union without internal borders. The CFSP is an area dealing with 
foreign policy, thus focusing on the security, defense and diplomatic action relating to third 
countries. There are extensive constitutional differences between the two areas of law. In 
terms of individual protection, the AFSJ has as one of the main purposes to provide the 
Union with an effective judicial system, where the right for a fair trial has a central role. In 
the CFSP, on the other hand, the original premise is that there is no protection for the 
individual. 

The main idea is that political aims concerning security and other relations to third 
countries governs the CFSP and triumph other aspects such as individual rights. Thus, 
individual rights have had a different development within the two areas. The protection 
has, however, developed in both of the areas, especially since the introduction of the 
Lisbon Treaty. The Kadi I  case have had a vast impact on this development and showed 2

that there used to be a lack of a clear legal basis for the adoption of counterterrorist 
sanctions and also noted the lack of judicial protection for the individuals. The case 
showed that the EU did not satisfy fundamental human rights. The Lisbon Treaty 
introduced two explicit legal bases in Articles 75 and 215 TFEU. This work shows, that the 
pre-existing problems concerning the legal basis still exist due to the unclear scope of 
application for the two articles. This renders problems of constitutional character and 
harms the effectiveness of the counterterrorist policy.  

The Bamba case  shows, that there is a difference in level of protection within 3

Article 215 TFEU. The case did not concern counterterrorism measures but still has an 
impact on the overall impression of the level of the protection within the CFSP. This case 
further shows that counterterrorism is a field that is highly influenced by the AFSJ. The 
seemingly strong emphasis of individual rights within this area could, thus, in connection to 
the strong link between the AFSJ and the CFSP in terms of terrorism, have lead to a 
higher level of rights that otherwise don’t exists within the CFSP. To conclude, even if there 
is no stated difference in level of protection, it has been shown that a practical difference in 
level of protection does in fact exist. 

 Joined Cases C-402 and 415/05, Yassin Abdullah Kadi and Al Barakaat International Foundation v Council 2

and Commission, judgement of 3 September 2008, ECLI:EU:C:2008:461.
 Case C-417/11 P, Council of the European Union v Nadine Bamba, ECLI:EU:C:2012:718. 3
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Sammanfattning 

Området för frihet, säkerhet och rättvisa (AFSJ) har utvecklats utifrån syftet att 
skapa och upprätthålla intern säkerhet och rättvisa. Detta område är således 
betydelsefullt för skapandet av en fungerande inre marknad och av en Union 
utan inre gränser. Området för en gemensam utrikes- och säkerhetspolitik 
(GUSP) är ett område som hanterar EUs externa relationer, med fokus på 
säkerhet och diplomatiska förbindelser. Det råder stora konstitutionella 
skillnader områdena emellan. I fråga om individers rättigheter, så utgör dessa, 
inom ramen för en straffrättslig kontext, ett utav AFSJs mest grundläggande 
syften. Inom GUSP däremot, har utgångspunkten varit att det inte finns något 
rättsligt skydd för individen. Det övergripande syftet inom GUSP uppnås i 
huvudsak genom politiska mål gällande relationerna till tredje länder, där 
skyddet för individen prioriteras bort. Individens rättigheter har således haft en 
olik utgångspunkt inom de respektive områdena. Skyddet för individen har dock 
utvecklats inom såväl AFSJ som inom GUSP, framförallt sedan 
Lissabonfördragets ikraftträdande. Kadi I-fallet  har haft stor betydelse för 4

utvecklingen av individens skydd i terroristsammanhang och visade på 
avsaknaden av en tydlig rättslig grund som fanns inom EU, samt det bristfälliga 
individskydd som rådde. Fallet visade att EU inte upprätthöll grundläggande 
skydd för individen. Lissabonfördraget introducerade två uttryckliga rättsliga 
grunder för antagandet av anti-terroristsanktioner: artiklarna 75 och 215 TFEU. 
Detta arbete visar att de problem som fanns gällande de rättsliga grunderna 
innan Lissabonfördragets ikraftträdande, fortfarande i viss mån lever kvar, då 
artiklarna har ett vagt tillämpningsområde. Detta skapar konstitutionella problem 
och motverkar effektiviteten av anti-terroristarbetet. Bamba-fallet  visar att det 5

råder en skillnad i nivån av individens rättigheter inom artikel 215 TFEU. Fallet 
rör inte anti-terroristsanktioner, men kan likväl påverka helhetssynen av 
individens skydd inom GUSP. Vidare belyser fallet AFSJs höga grad av 
påverkan av anti-terroristarbetet, vilket tyder på att AFSJ har en inverkan även 
på nivån av individskyddet inom GUSP. Även om det inte finns en uttrycklig 
nivåskillnad så kan en skillnad utrönas i praktiken. 

 Joined Cases C-402 and 415/05, Yassin Abdullah Kadi and Al Barakaat International Foundation v Council 4

and Commission, judgement of 3 September 2008, ECLI:EU:C:2008:461. 
 Case C-417/11 P, Council of the European Union v Nadine Bamba, ECLI:EU:C:2012:718. 5
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Abbreviations

AFSJ Area of Freedom, Security and Justice                                     

CFI Court of First Instance                                         

CFSP Common Foreign and Security Policy                                      

CJEU Court of Justice of the European Union                                     

CSDP Common Security and Defense Policy                                     

EAW European Arrest Warrant                                       

ECHR European Convention on Human Rights                                    

GUSP Gemensam utrikes- och säkerhetspolitik                                    

JHA Justice and Home Affairs                                        

PJC Police and Judicial Cooperation                                        

TEC Treaty establishing the European Community                                        

TEU Treaty of the European Union                                        

TFEU Treaty of the Functioning of the European Union                                     

The EU Charter The Charter of Fundamental Rights of the                      
European Union                                                

UN United Nations                                         

UNSC United Nations Security Council                                     
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1 Introduction      

1.1 The Subject    

The term ’terrorism’ originates from the French form ’terrorisme’ and the Latin 
form ’terror’ . These terms were used to identify the governmental intimidation 6

against its components and the public that took place in France in 1793 during 
the so called Reign of Terror, an era that occurred after the onset of the French 
Revolution.  Thus, interestingly the term terrorism initially represented actions 7

by the state authorities intended to weaken and defeat its opponents. In the 
aftermath of the terrorist attacks on September 11, 2001, a vast number of legal 
documents were drawn up as a response to the attacks changing completely 
the scene drawing a lot of light to issues concerning counterterrorism. Only ten 
days after the attacks an EU Action Plan  was established, where it was 8

concluded that counterterrorism was a matter of global concern and should be 
dealt with on a global level, by using the Justice and Home Affairs (hereinafter: 
’JHA’), Common Foreign and Security Policy (hereinafter: ’CFSP’) and Common 
Security and Defense Policy (hereinafter: ’CSDP’) instruments.  9

At the same time as the counterterrorism policy was stated to belong on a 
global level of action, the external dimension of EU action in the field of 
counterterrorism became an inevitable consequence of this response. Even if 
the establishment of an external dimension was automatically triggered by this 
event, it was neither mentioned in the Hague Programme , a five-year plan 10

with guidelines and priorities concerning the policy area of Justice and Home 

 A full explanation of the term can be found at the Online Etymology Dictionary at www.etymonline.com, 6

1979-10-20, retrieved 2015-03-25. 
 See further Linton, The Terror in French Revolution, Kingston University, p. 1. 7

 Conclusions and Plan of Action of the Extraordinary European Council Meeting on 21 September 2001, SN 8

140/01. 
 Matera, The Development of an External Dimension of the EU Counter-Terrorism Policy: a framework for 9

analysis, in External Dimension of the EU Counter-Terrorism Policy, CLEER Working Papers, 2014/02, 
Herlin-Karnell and Matera (eds), p. 15. 

 Communication from the Commission to the Council and the European Parliament of 10 May 2005, 10

[COM(2005)  184 final - Official Journal C 236 of 24.9.2005]. 
�9
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Affairs (hereinafter: ’JHA’), nor in the Counterterrorism Strategy of 2005  which 11

lead to an unclear relation between the various documents and therefore to an 
unclear scope of this form of EU action.       

Already in 1999, i.e. before September 11, 2001, the United Nations Security 
Council (hereinafter: ’UNSC’) unanimously adopted Resolution 1267 concerning 
the political situation in Afghanistan, a document containing targeted sanctions 
against individuals or entities being associated with the Talibans. The measures 
that were being imposed to those listed in the Annex were e.g. asset-freezing, 
arms embargo and travel bans. As an immediate response to the 9/11 attacks, 
the sanctions lists targeting Afghanistan were extended to further target 
individuals and entities residing outside of the country’s borders.  In 2002, the 12

EU implemented the UN Resolution through Council Regulation (EC) No 
881/2002, introducing targeted sanctions to function as an important tool in the 
EU counterterrorism policy.  Thus, targeted sanctions against individuals 13

involving freezing their assets has become an important tool. The United 
Nations (hereinafter: ’UN’) has chosen a different path than the EU in terms of 
recognizing the rights of the individuals which are being subordinated to the 
political aims of targeting suspected individuals and entities.    

Today, targeted sanctions do form an important tool in the EU external action. 
These have, however, been heavily debated on since it is unclear whether the 
fundamental rights of the individuals that have been listed in these sanctions 
documents have been upheld or not. The individual rights that are of particular 
importance are the procedural rights and the right to property. A case of 
significant importance to this debate is the Kadi I case, where the applicants 
filed action claiming that the Court of Justice of the European Union 
(hereinafter: ’CJEU’) annuls Regulation No 881/2002 has infringed their 
fundamental rights.     

 The European Union Counter-Terrorism Strategy, Brussels 30.11.2005, 14469/4/05 and Matera, The 11

Development of an External Dimension of the EU Counter-Terrorism Policy: a framework for analysis, in 
External Dimension of the EU Counter-Terrorism Policy, CLEER Working Papers, 2014/02, Herlin-Karnell 
and Matera (eds), p. 16. 

 See e.g. UN Security Council Resolution 1735 (2006). 12

 Council Regulation (EC) No 881/2002 of 27 May 2002, imposing certain specific restrictive measures 13

directed against certain persons and entities associated with Usama bin Laden, the Al-Qaida network and 
the Taliban.

�10



In the EU, this debate is of a particular complex nature due to the constitutional 
order of the Union and the historical development of the EU counterterrorism 
policy. After the entry into force of the Lisbon Treaty in 2009, the 
counterterrorism policy was to be dealt with under both the Area of Freedom, 
Security and Justice (hereinafter: ’AFSJ’) and the CFSP. These two policy areas 
operates in significant different manners. This has been the case both before, 
and after the introduction of the Lisbon Treaty. This raises the question of 
whether the level of protection for the individual can be said to differentiate 
between the two areas in terms of counterterrorism sanctions. There has also 
been a significant development in case law concerning the importance of 
individual protection. When adopting counterterrorist sanctions one has to 
choose whether to place the sanctions regime within the AFSJ or the CFSP 
through the choice of legal basis. This choice has an important impact on the 
rules connected to the measures.  Does the development linked to the Lisbon 
Treaty, the relevant case law and the sanctions regimes themselves show that 
there is a difference in level of protection within the AFSJ and the CFSP 
respectively? Or does the development reveal a potential difference in the level 
of protection? This thesis aims at answering these questions through an 
analysis of primary legislation, case law and secondary legislation.          
       

1.2 Purpose     

The central question of this work is whether one can identify a difference in the 
level of individual protection between the AFSJ and the CFSP respectively. If a 
difference in the level in protection can be found, questions such as the scope 
and the limits of this protection, as well as the motifs behind such a discrepancy 
are highlighted to unravel differences between the AFSJ and the CFSP. If, on 
the other hand, one finds that there is no actual difference in the level of 
individual protection, this situation raises questions such as if this is a result of 
the changes that were imposed by the entry into force of the Lisbon Treaty in 
2009 and if there is still a potential difference in the level of protection. Chances 
are, that it will be hard to determine the level of protection related to 
counterterrorist measures within the AFSJ, since the explicit legal basis within 
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this area has not yet been used. However, by looking at the overall strength of 
individual rights within the AFSJ one can still determine the status of 
fundamental rights within this area of law. Due to the different approach to 
fundamental rights between the EU and the UN, it could be expected that 
fundamental rights are being more acknowledged within the EU, compared to 
the UN. To what extent these rights are being acknowledged within the AFSJ 
and the CFSP respectively, is the main subject of analysis in this work.  

1.2 Delimitation 

As previously stated, the purpose of this work is to examine EU counterterrorist 
sanctions and the individual protection that applies to these measures. Due to 
this narrow scope, questions of more constitutional character that are not 
directly related to the objective of this paper are therefore being excluded, such 
as the relation between the EU and third countries and between the EU and the 
UN. Targeted measures that are not subject to counterterrorism policy are also 
being excluded in order to provide the reader with a more comprehensive and 
focused analysis, unless they have a direct impact on the purpose of this work.  

In this work, the emphasis is placed on the effect of the sanctions regimes on 
an EU level,in order to maintain a clear focus on the research question 
concerning the level of individual protection within the AFSJ and the CFSP, 
respectively. Further, this paper is primarily focused upon the usage of targeted 
sanctions in counterterrorism policy, why questions regarding the relationship 
between the EU legal order and the European Convention on Human Rights 
(hereinafter: ’ECHR’) are being excluded, as well as the definition of the rights  
of the individual as set out in the Charter and the ECHR.        

�12



1.3 Method 

The method that has been used to examine this issue is den rättsdogmatiska 
metoden.  There is no standardized view on what this method involves when it 14

comes to EU law. For instance, within the Swedish legal system the preparatory 
works form a prominent source in the legal analysis and therefore naturally 
holds a central role in the dogmatic legal method. 

In the EU legal order however, the preparatory works are not enjoying the same 
position in the legal reasoning as they do in the Swedish legal system, even if 
their relevance has been continuously growing.  There are various reasons for 15

this discrepancy. Many of the adopted legislative acts in the EU are in fact a 
result of political compromises between the various member states. Thus, 
paying too much attention to the preparatory works may therefore not provide a 
justified image of the underlying aim of the legislation. When it comes to primary 
law, the preparatory works are not always published which further limits my 
efforts finding the underlying aim behind the legislation. Similarly, in secondary 
law, the legislative process involves a great number of actors which makes it 
hard to find a uniform purpose among the actors involved within the preparatory 
works.  16

Thus, the preparatory works within the EU do not enjoy the same importance in 
the legal analysis as they do in the Swedish legal system. They have 
importance, but will not be predominantly used to found the legal debate within 
this paper. They will, however, to some extent be of importance for the legal 
analysis of this paper. A thorough analysis of primary law, secondary law, case 
law, and doctrine are the foundation of the legal reasoning in the present work.    

 Kleineman, Rättsdogmatisk Metod, in Juridisk Metodlära, Korling and Zamboni (eds), p. 21. 14

 Reichel, EU-rättens Källor och Centrala Begrepp, in Juridisk Metodlära, Korlin and Zamboni (eds), p. 127.  15

 Bernitz, Kjellgren, Europarättens Grunder, p. 187-188. 16
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1.4 Sources 

The EU Counterterrorism policy has been a very fast-developing field of law 
within the past 15 years, as well as the entry into force of the Lisbon Treaty 
which brought about great constitutional changes regarding the AFSJ, thereby 
changing the criteria for the adoption of counterterrorism measures. The 
material that has been used in this work primarily consists of case law, 
legislation and doctrine. In the present work, the EU case law forms a 
particularly important role, in order to fully comprehend the practical impact of 
targeted sanctions and individual protection. 

This work is further based on studies of the relevant legal sources, with a 
primary focus on the Treaties but also on secondary law and relevant UN 
documents that have a direct impact on the EU counterterrorism policy. The 
legal doctrine that is used for the analysis of this work consists of literature, 
doctoral theses and legal articles. To some extent, working documents from the 
EU institutions are also being acknowledged as well as the ethos that forms the 
foundation of the EU legal order.   

1.5 Structure   

The subject and its central questions were introduced in the foregoing. The 
practical development of the counterterrorism strategy in the EU is more 
thoroughly presented in chapter two, where the pre-Lisbon regime is compared 
to the current regime in order to provide the reader with a better understanding 
of the current legal debate that is highly influenced by the constitutional 
changes that were introduced in 2009. This chapter also examines of the 
targeted sanctions and their practical relevance and impact on the subject of 
this paper. This information is being presented in order to provide the reader 
with sufficient insight on the functioning of targeted sanctions within the EU 
counterterrorism policy, a subject that will form a central role in the following 
discussions in the paper. Chapter three contains a thorough examination of 
targeted sanctions within the sphere of the AFSJ. Here, topics concerning 
individual rights, the explicit legal basis and are being analyzed in the light of 
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individual protection. There is also an analysis of the overall level of protection 
within the AFSJ and if one can find different levels of protection also within this 
area.  

In chapter 4, the main focus shift from the AFSJ to examine the CFSP in 
relation to individual protection and targeted sanctions. Here, case law from the 
CJEU will have a central role in the analysis of whether there is an individual 
protection at all within the CFSP and how far this protection reaches. Thereafter, 
the question whether an individual protection already has, or in the near future 
could be developed from earlier case law such as the Kadi I judgement  and 17

the OMPI judgement  is examined. In chapter 5, the conclusions that have 18

been drawn from the analyses throughout the various chapters in the thesis are 
here being presented and summarized, through a comparison of the level of 
protection within the AFSJ and the CFSP respectively. In chapter 6, the 
conclusions that has been drawn are concisely being presented along with the 
future development that can be expected within this field of EU law.      

2 EU’s Counterterrorist Strategy       

2.1 The Pre- and Post Lisbon Regimes     

The entry into force of the Lisbon Treaty in 2009 brought about fundamental 
constitutional changes, especially within the sphere of targeted sanctions which 
had previously been divided between various instruments of different nature 
and within different pillars. The ”fusion” of the previous pillar structure has lead 
to a number of questions regarding the field of counterterrorism policy 
concerning e.g. competence, rule of law and human rights. 

 Joined Cases C-402 and 415/05, Yassin Abdullah Kadi and Al Barakaat International Foundation v Council 17

and Commission, judgement of 3 September 2008, ECLI:EU:C:2008:461. 
 Case T-228/02 Organisation des Modjahedines du peuple d’Iran v Coundil, ECLI:EU:T:2006:384.    18
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Targeted sanctions have been used against third states since the early 1980s . 19

It was not until the entry into force of the Treaty of Maastricht in 1992 , 20

however, that a specific legal basis was introduced to facilitate the EU to adopt 
targeted sanctions against third states. Article 60 and 301 TEC belonged to 
different pillars but were unified through a cross-reference in Article 60 to Article 
301. This created a bridge between the first and second pillars which enabled 
the EU to solve issues of competence when adopting sanctions that activated 
interests within more than one pillar. A second effect of this link between the first 
and second pillar was that it unified the main features of the two pillars, namely 
inter-governmentalism and community methodology.  21

The vast changes that followed terrorist attacks on 9/11 did not only concern the 
development of a Counterterrorist Policy and the question of individual rights, 
but also brought a change in the usage of the legal bases on which the 
sanctions regimes were adopted. Article 60 and 301 TEC were being broadly 
interpreted when sanctions against third states were adopted, since these 
articles were not designed to serve the purpose of adopting sanctions regimes 
at all . The events on 9/11 was followed by the UN Resolution 1373/2001, 22

establishing a Counterterrorist Policy which was implemented in the EU though 
a package of Common Positions 2001/930/CFSP, Common Position 2001/931/
CFSP and Council Regulation 2580/2001. The policy introduced by the UN 
stressed the adoption of sanctions regimes that specifically targeted persons 
and entities and not third state’s regimes. 

When the UN Counterterrorism Policy was to be implemented in the EU, it 
became evident that the already extensive interpretation of Articles 60 and 301 
TEC was not enough to form a legal base for sanctions regimes that targeted 
individuals and entities. Council Regulation 2580/2001 therefore introduces a 
three split legal basis and added Article 308 TEC next to Articles 60 and 301 in 

 E.g. Economic Sanctions imposed on Argentina due to the invasion of the Falkland Islands in 1982. See 19

further: Kreutz, Hard Measures by a Soft Power? Sanctions Policy of the European Union 1981-2004, p. 22. 
 Treaty of Maastricht on European Union, 7 February 1992.  20

 Tridimas and Gutierrez-Fons, EU Law International Law and Economic Sanctions Against Terrorism: The 21

Judiciary in Distress?, p. 5. 
 Gargantini, European Cooperation in Counter-Terrorism and the case of Individual Sanctions, p. 164. 22
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order to connect a missing link to the governmental functions of a state.  23

Between 2001 and 2009, when the Treaty of Lisbon entered into force and 
abolished the pillar structure, targeted sanctions against individuals in 
counterterrorist matters were founded on a legal basis consisting of three parts. 
The lack of a clear legal basis to adopt sanctions regimes was a vast 
constitutional issue, along with the limited powers of the CJEU to review, were 
issues that should have been solved with the Lisbon Treaty, which aimed at 
introducing more consistency and coherency to the EU legal order.   24

The figure presented below, illustrates how the various instruments from the 
previous pillars within the Treaty of Maastricht were separated and re-allocated 
within the Lisbon Treaty in 2009. The left-hand column shows the previous 
division between the three pillars, where the 2nd and 3rd pillar were 
intergovernmental in nature and the 1st pillar was supra-national. The first pillar 
was the European Community, the second pillar dealt with the CFSP and the 
third pillar dealt with the Police and Judicial Cooperation (hereinafter ’PJC’).  
The right-hand column illustrates how the areas were transferred into the Lisbon 
Treaty, integrating the various instruments. The upper left and right columns 
show the areas which are intergovernmental in nature, separating them from 
the lower boxes that are characterized as being supra-national and how the 
former PJC was being re-allocated from an intergovernmental area into a supra-
national AFSJ along with the introduction of the Lisbon Treaty. 

 Van Elsuwege, The Adoption of ’Targeted Sanctions’ and the Potential for Inter-Institutional Litigation after 23

Lisbon, p. 491 and Czuczai, The Development of a Single Counter-Terrorism Policy in the External Action of 
the EU: the Role of the Council — some Legal Aspects after Lisbon, p. 49. 

 Id., p. 164. 24
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Fig. 125

A fundamental change imposed with the Lisbon Treaty was the introduction of 
one single legal framework for the EU. This meant an enhanced capacity for the 
CJEU, which now had a greatly expanded jurisdiction over the various 
institutions and organs.  This meant that the CJEU now had jurisdiction over 26

the AFSJ as well as the CFSP. In the case of targeted sanctions, the Court got 
full jurisdiction over measures adopted within Article 75 TFEU. One can 
therefore rely on Article 263 to challenge acts adopted within this Article. 
Further, Article 263 (4) has a significant impact on the right of the individual 
since it grants a right to appeal for any natural or legal person.  The previously 27

states illustrates an extensive improvement of individual rights within the sphere 
of the AFSJ, in terms of jurisdiction.             

The CJEU formally retained jurisdiction over the CFSP, but there are, however, 
restrictions to this general rule. In Article 40 TEU, only allows the Court to 
review the legality of the legal basis. This limits the Courts jurisdiction to only 
being allowed to review potential constitutional conflicts relating to CFSP 

 Figure 1, illustrating the structural changes along with the entry into force of the Treaty of Lisbon, 2009.  25

 Van Elsuwege, The Adoption of ’Targeted Sanctions’ and the Potential for Inter-Institutional Litigation after 26

Lisbon, p. 491 and Czuczai, The Development of a Single Counter-Terrorism Policy in the External Action of 
the EU: the Role of the Council — some Legal Aspects after Lisbon, p. 172. 

 Id., p. 173. 27
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measures.  As a result of the heated topic of individual rights in counterterrorist 28

measures, Article 275 TFEU, was introduced to allow the Court to review the 
legality of acts that imposes sanctions against individuals. The introduction of 
Article 275 TFEU shows that there has been an important development 
concerning individual rights even within the field of CFSP.   

Since the persons and entities associated with terrorism has been 
acknowledged as a threat to international peace and security,  the EU has, as 29

previously stated, made clear that international action is needed in order to 
combat terrorism. Targeted sanctions are however only one of many 
counterterrorism measures used by the EU, but as Eckes describes it, these 
instruments form an illustrative example of the range of the executive’s 
powers.  This so called ”Externalization” of rule-making within the sphere of 30

counterterrorist policy, makes it very difficult to distinguish the AFSJ from the 
CFSP due to their overlap in terms of the fight against terrorism. Apart from 
targeted sanctions, both Europol and Eurojust are examples of AFSJ agencies 
that also are empowered to act against terrorism.  The role of the AFSJ in 31

terms of Counterterrorism shall be dealt with further in chapter 3.   

It has been argued that the constitutional change between the Pre- and Post 
Lisbon eras has been marked by a substantial continuity.  This is however a 32

view that has been largely contested by De Capitani, who argues that this view 
must not be applied to the change that was imposed on the PJC and the AFSJ 
due to the important structural changes that was introduced to the AFSJ along 
with the Lisbon Treaty. The constitutional changes that followed the entry into 
force of the Lisbon Treaty are of fundamental value for reasons such as the 
jurisdiction of the CJEU and for the forming of one single legal framework. One 
can further distinguish an important development of strengthening of the 
individual’s rights, both within the AFSJ and within the CFSP.       

 Id., p. 173. 28

 As is the stated purpose of UNSC Resolution 1267/1999, see further para 5. 29

 See further Eckes, Controlling the Most Dangerous Branches from Afar: Multilayered Counter-Terrorist 30

Policies in the European Judiciary, p. 505. 
 See further Article 88 TFEU concerning the mission of Europol and Article 85 TFEU concerning the 31

mission of Eurojust. 
 De Capitani, Metamorphosis of the third pillar: The end of the transition period for EU criminal and policing 32

law, p. 4. 
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2.2 Individual Sanctions      

Targeted sanctions against individuals, entities or third countries play an 
important role in pursuing the objectives of the EU’s Common Foreign and 
Security Policy (CFSP). Targeted sanctions have been used within the EU for 
more than 30 years, a usage which is continuously increasing and there are 
currently over 29 different sanctions regimes in force.  Most of the restrictive 33

measures are geographically limited and are aimed at third countries and their 
political regimes, such as the Council Regulation No 269/2014 responding to 
the current Ukraine crisis. This sanctions list targets individuals and entities that 
are undermining or threatening the independency of Ukraine,  thus limiting its 34

scope of application to the specific country in question.    

The counterterrorist sanctions regimes currently in force are not, however, 
geographically defined. Thus, targeted measures within the sphere of 
counterterrorism policy apply to listed individuals and entities regardless of their 
geographical position. For counterterrorism sanctions, the scope of application 
targets association with individuals and entities that are stated to threaten 
international peace and security.  35

As previously stated, the sanctions regimes form a strong and important tool in 
pursuing the objectives of the CFSP. Targeted sanctions as an instrument within 
the CFSP have a strong political support, which lies in the very nature of the 
instrument which originally was used in international conflicts to pressure third 
countries regimes. Although the counterterrorist sanctions regimes have been 
widely criticized for issues concerning their legal foundation and the respect for 
human rights, the sanctions targeting third countries by contrast are much more 

 Eckes, EU Restrictive Measures Against Natural and Legal Persons: from Counterterrorist to Third Country 33

Sanctions, Common Market Law Review 51, 2014, p. 870. 
 Regulation (EU) 2015/240 of 9 February 2015, implementing Council Regulation No 269/2014 concerning 34

restrictive measures in respect of actions undermining or threatening the territorial integrity, sovereignty and 
independence of Ukraine. 

 See e.g. UN Security Council Resolution 1267 (1999), para 5 and Council Common Position of 27 May 35

2002, 2002/402/CFSP, Article 1.   
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absent in academic debate.  A reason for this could be the constitutional 36

concerns that arises due to the involvement of both the CFSP and the AFSJ, 
two areas characterized by different aims, objectives and decision-making 
processes. Thus, counterterrorist sanctions do not only rise questions regarding 
the rights of the individuals, but also questions of constitutional character such 
as the division of powers, the conferral of power and the choice of legal basis.    

2.3 Categorization of Individual Sanctions    

Categorizing the restrictive measures enables a review of the effects of the 
various sanctions regimes and illustrates the differences between the various 
forms of sanctions regimes. To be able to differentiate between the various 
types of regimes is important for the following analytical process in examining 
the individual sanctions and the choice of appropriate legal basis, the 
determination of the objective of the sanctions imposed and concerning the 
level of judicial protection for those who are listed. The categorization of the 
sanctions regimes is thus important to bear in mind for the future analysis of 
their impact on the individual.  

Eckes presents a three step approach in distinguishing the various categories of 
targeted sanctions.  They are as follows: firstly, one must acknowledge the one 37

who is deciding upon the list and its content. Depending on whether the list 
originates from a UN action or from an autonomous EU procedure is important 
for the Court’s access to relevant information in their proceedings and for 
judicial protection.  From this follows, that if a sanctions list originates from the 38

UN, it will be significantly harder for the EU Courts to access the relevant 
information they need and to offer an adequate judicial protection. If, on the 
other hand, the sanctions list originates from the EU legal order, the underlying 
information for the listings will be accessible for the EU institutions.       

 Eckes, EU Restrictive Measures Against Natural and Legal Persons: from Counterterrorist to Third Country 36

Sanctions, p. 869. 
 Id, p .873. 37

 Id. p. 873. 38
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Thus, it is important to distinguish between sanctions originating from the UN 
and those deriving autonomously from the EU. In some cases it can also be a 
dual system, such as the sanctions regime against Iran,  where the EU copies 39

an already existing UN list and then adds on its own information.  Secondly, 40

one should distinguish between targeted sanctions that are geographically 
limited and to those who are not.  This distinction is of value since measures 41

against a limited geographic area enables the EU to use a geographical criteria 
when identifying their targets. Sanctions that are aiming at third countries and 
their political regimes are always limited to a geographical area, most often a 
country. Geographically limited sanctions are used by the EU to stress the 
political regimes in countries such as Afghanistan, Libya, Syria and most 
recently Russia.  Counterterrorist sanctions, on the other hand, are not 42

geographically limited in its scope but are aimed at certain groups, such as Al-
Qaida, PKK (Kurdistan Workers’ Party) and LTTE (Liberation Tigers of Tamil 
Eelam).                43

Thirdly, within the category of sanctions aimed at third states and their political 
regimes, one can further differentiate this category regarding the grounds for 
the listing.  Within the EU, there is often a distinction made between the listed 44

individuals, namely between those who are the leaders or members of the 
country’s government and those who are controlled by this government or the 
country leaders.       45

In concluding that counterterrorist sanctions are not geographically limited, 
illustrates a feature within these sanctions which differentiate these from the 
general aim and scope of the CFSP objective. This differentiation becomes 

 UN Security Council Resolution 1737 (2006).  39

 Eckes, EU Restrictive Measures Against Natural and Legal Persons: from Counterterrorist to Third Country 40

Sanctions, p. 874. 
 Id. p. 874. 41

 See e.g. Council Decision 2011/486/CFSP (OJ L 199, 2.8.2011, p. 57), Council Decision 2011/137/CFSP 42

(OJ L 58, 3.3.2011, p. 53), Council Decision 2013/255/CFSP (OJ L 147, 1.6.2013, p. 14) and Council 
Decision 2014/512/CFSP (OJ L 229, 31.7.2014, p. 13). An updated version of all restrictive measures in 
force can be found at: eeas.europa.eu/cfsp/sanctions/docs/measures_en.pdf.   

 Eckes, EU Restrictive Measures Against Natural and Legal Persons: from Counterterrorist to Third Country 43

Sanctions, p. 874. 
 Id. p. 874. 44

 See e.g. Article 2(1) of Council Decision 2011/235/CFSP of 12 April 2011, L 100/51 concerning restrictive 45

measures directed against certain persons and entities in view of the situation in Iran. 
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evident by the explicit reference to third states for sanctions adopted within 
Article 215 TFEU and might be an indication of counterterrorist sanctions as an 
area not naturally belonging within the CFSP.       

2.4 The Kadi I Judgement    

From early case-law such as Van Gend en Loos and Costa , the CJEU laid 46

down the early assumption of the EU legal order being a wholly autonomous 
legal order. The joint Cases C-402 and 415/05  (Kadi I) is a case of significant 47

importance, dealing with complex issues with an impact on the entire 
functioning of the EU legal order, concerning questions such as competence 
issues, the status of international law within the EU legal order, and for this 
paper most importantly, questions about individual sanctions and fundamental 
rights.  Below follows a summary of the case and the CJEU’s judgement.  48

The applicants, mr Kadi and Al Barakaat International Foundation, appeared on 
the list of names in Annex I of the United Nation’s Security Council Resolution 
no 1390 (2002), of persons and entities being associated with Al-Qaida and 
Usama bin Laden. Being listed in the annex made the applicants targets for 
individual sanctions. These UN measures were later implemented through 
Regulation no. 881/2002.  The applicants filed action claiming that the Court 49

should annul the implemented acts, on the grounds that the Regulation 
infringed the applicants’ fundamental rights. They claimed that their right to 
property and to a fair hearing had been infringed due to the civil and criminal 
sanctions that were imposed on them without the applicants being heard 
beforehand.  50

 Case 26/62 NV Algemene Transporten Expeditie Onderneming van Gend en Loos v Nederlandse 46

Administratie der Belastingen ECLI:EU:C:1963:1 and Case 6/64 Flaminio Costa v ENEL, ECLI:EU:C:
1964:66.  

 Joined Cases C-402 and 415/05, Yassin Abdullah Kadi and Al Barakaat International Foundation v Council 47

and Commission, judgement of 3 September 2008, ECLI:EU:C:2008:461.  
 Craig and De Búrca, Eu Law, text cases and materials, 5th ed., p. 374. 48

 Council Regulation (EC) No 881/2002 of 27 May 2002, imposing certain specific restrictive measures 49

directed against certain persons and entities associated with Usama bin Laden, the Al-Qaida network and 
the Taliban.  

 Joint Cases C-402/05 and 415/05, Yassin Abdullah Kadi and Al Barakaat International Foundation v 50

Council and Commission, ECLI:EU:C:2008:461, paras 32, 46, 49-50.   
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The Court of First Instance rejected the applicants’ claims, stating that they had 
neither jurisdiction nor authority to question the legality of the Resolutions of the 
UN Security Council and that their fundamental rights had not been breached.  51

The CJEU on the other hand, chose to emphasize the Rule of Law on which the 
entire EU legal order is based on. Thus, neither the member states nor the EU 
institutions can avoid to review adopted acts in accordance with the EU Charter 
of Fundamental Rights. Further the Court rejected the CFI’s stand regarding the 
relationship between the EU and the UN legal order when stating that 
international agreements does not affect the allocation of powers and the 
autonomy within the EU.  The supremacy of the EU legal order is therefore not, 52

according to the Court, dissolved by the existence of an international agreement 
with the UN.

The Court then emphasizes that fundamental rights form an integral part of the 
EU legal order, of which the ECHR forms an integral part. Former case-law 
further shows that compliance with fundamental rights is a condition for the 
lawfulness of adopted EU acts.  The Court thus concludes in paragraph 285 of 53

the judgement, that an obligation imposed by an international agreement that 
goes against fundamental constitutional principles of the EU legal order, such 
as fundamental rights, cannot be given effect. Article 347 TFEU permits 
derogations from the effective functioning of the internal market regarding 
fulfillment of international agreements in order to maintain security and peace. 
However, the Court states that this provision does not allow for derogations to 
be made from fundamental principles forming a part of the very foundation of 
the EU such as liberty, democracy, human rights and fundamental freedoms.  54

The Court moves on, saying that the Applicants being listed constituted a 
breach of the rights of defense, especially the right to be heard and the right to 
effective judicial review. Further the Court concludes, that the Regulation was 
adopted without guaranteeing the rights to defense, thereby infringing the 

 Case T-315/01 Kadi v Council and Commission, ECLI:EU:T:2005:332, paras 243-251, 276 and Case 51

T-306/01 Yusuf and Al Barakaat International Foundation v Council and Commission, ECLI:EU:T:2005:331, 
paras 294-302, 330.  

 Joined Cases C-402 and 415/05, paras 281-282. 52

 Case C-112/00 Eugen Schmidberger, Internationale Transporte und Planzüge v Republic Österreich , 53

ECLI:EU:C:2003:333, para 73 and Joined Cases C-402 and 415/05, paras 283-284. 
 Joined Cases C-402 and 415/05, paras 302-303. 54
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applicants’ right to effective judicial protection.  The Court ruled that the 55

Regulation is to be annulled. 

After the Kadi I ruling, the Court decided to keep the Regulation 881/2002 in 
effect for a period of three months in order to enable the institutions to solve the 
procedural gap demonstrated by the Court. This enabled them to eventually re-
list the names along with the applicants of the Kadi I case. The solution to this 
issue was that the listed persons and entities were given a brief opportunity to 
respond to the allegations, based on a summary of reasons that was provided 
by the UN and  was communicated to the listed names.  In this case, the CJEU 56

chose to base the ruling on the ’Rule of law’ in order to maintain the EU’s  
constitutional legal order from being disrupted by an international agreement. 
Thus, the CJEU continues to protect the autonomy of the EU legal order from 
external threats. With this argumentation of the Court, being in line with the 
Union's legal heritage stemming from van Gend en Loos and Costa, the CJEU 
continues to emphasize the two original premises: the EU as being one 
autonomous legal order and the presumed direct relation between the Union 
and its citizens.  57

From the argumentation in the case, says Curtin and Eckes, the Court set out 
clear limitations for external executive powers and confirms the expansion of 
the executive power.  In this aspect one must agree with the argumentation put 58

forward by Curtin and Eckes. The Kadi I case is a clear example of the 
continuing expansion of the executive power, since it combines the highly 
politically sensitive area of counter-terrorism policy with the growing external 
action and externalization within the EU in this area of law.  A consequence of 59

this development is that it creates a constitutional gap; a gap that is a far too 
well known feature of the counter-terrorism development due to the lack of 

 Id. paras 334-336 and 369-370. 55

 Craig and De Búrca, EU Law, text cases and materials, 5th edition, p. 377.   56

 See further Case 26/62 NV Algemene Transporten Expeditie Onderneming van Gend en Loos v 57

Nederlandse Administratie der Belastingen, ECLI:EU:C:1963:1 and Case 6/64 Flaminio Costa v ENEL, 
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autonomy and transparency thus leaving room for an increased political 
influence.  

2.5 Choosing the Right Legal Basis      

Targeted sanctions that are adopted in the EU can, regardless if they derive 
from a UN resolution or are autonomously adopted, be based on either Article 
75 TFEU or Article 215 TFEU. Article 75 TFEU belongs under section V of the 
Treaty and is a provision belonging to the AFSJ. This article is to be used in 
order to achieve the objectives of the AFSJ as set out in Article 67 TFEU, with a 
focus on preventing and combating terrorism. Article 215, on the other hand, is 
a CFSP provision that specifically refers to measures that concerns the 
relations to one or more third countries. Both Articles are to be more thoroughly 
dealt with concerning their scope and objectives, in the following chapters.   

In the pre-Lisbon regime, targeted sanctions were based on Articles 60, 301 
and 308 in the Treaty Establishing the European Community.  These articles 60

were, as previously mentioned, later repealed when the Lisbon Treaty entered 
into force in 2009 and Article 215 TFEU became the provision that mirrored the 
objective and scope of the former Articles 301 TEC.  Along with the entry into 61

force of the Treaty of Lisbon, a second legal basis was introduced in Article 75 
TFEU. This provision was meant to cover the adoption of financial sanctions 
relating to Counterterrorism specifically, but has so far not been used. In other 
words, all present counterterrorist sanctions regimes are based on Article 215 
TFEU.  In Case C-130/10 European Parliament v Council of the European 62

Union, the European Parliament challenged the legal basis of Regulation 
881/2002/EC and claimed that Article 75 TFEU, instead of Article 215 TFEU, 
was the appropriate legal basis for these counterterrorist measures. 

 See e.g. Council Regulation No. 881/2002.  60

 Case C-130/10 European Parliament v The Council of the European Union, ECLI:EU:C:2012:472, para 61

52. 
 Eckes, EU Restrictive Measures against Natural and Legal Persons: from Counterterrorist to Third Country 62

Sanctions, p. 880. 
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The CJEU interprets the scope of Article 215, stating that paragraph 1 of Article 
215, concerns the adoption of restrictive measures that: ”seeks to reduce or 
interrupt economic and financial relations with one or more third countries”. 
Article 215(2), on the other hand, concerns the adoption of restrictive measures 
towards natural or legal persons, groups or entities. These two paragraphs are 
reflecting the aims and objectives from the previous Articles 301 and 308 TEC.  63

Further, Article 215 (2) does neither refer this provision to be specifically aimed 
at counterterrorism measures, nor limits its scope to only concern economic 
payments or capital movements.  

The Court further points out in paragraphs 43-45, that if there are more than 
one components or aims then one shall be considered superior to the other. If 
one cannot distinguish various aims, the Court states that there shall be 
corresponding legal bases to these. This, however is only applicable under 
exceptional circumstances according to the Court and it is impossible in this 
case, due to the procedures linked to Articles 75 and 215 being incompatible. 
The Court concludes in paragraphs 61-65 that there doesn't seem to be 
anything hindering Article 215 TFEU to constitute the appropriate legal basis. 
From the judgement one can conclude, that the Court argues that there are 
certain limitations to Article 75 TFEU, which is not the case in Article 215 TFEU. 
However, one could then counter question, whether this doesn't actually speak 
in favor of using Article 75 as the appropriate legal basis in this case, since this 
provision is more likely to take form of a lex specialis provision. It is still unclear 
though, whether the findings of the Court in this judgement is meant to apply to 
all sanctions regimes or not.     

The entry into force of the Lisbon Treaty aimed at introducing more consistency 
and coherency to the EU legal order. The pre-Lisbon regime did not contain any 
explicit legal basis for the adoption of targeted sanctions, which rendered vast 
constitutional issues and an extensive application of Article 60, 301 and 308 
TEC. Even if the Lisbon Treaty introduced two explicit legal bases for the 
adoption of sanctions regimes, the question of the appropriate basis for the 
adoption of counterterrorist sanctions still remains uncertain. This uncertainty is 

 Case C-130/10, ECLI:EU:C:2012:472, paras 52 and 57. 63
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a result of the pre-existing fundamental difference between acts that are 
adopted within the AFSJ and the CFSP respectively.                                    

3 Counterterrorism Measures Adopted within the AFSJ     

3.1 Introduction     

The AFSJ is a fast developing area within the EU, aimed at harmonizing areas 
of law which are controversial in nature, due to their political sensitivity within 
the Member States. AFSJ deals with issues concerning immigration, asylum, 
border control and combating cross-border crimes. These are all matters that 
normally belongs within the sovereignty of the Member States, thereby making 
this a highly politically sensitive area of Union competence. The main frame of 
the AFSJ are set out in Article 3(2) TEU and read as follows: 
  

’The Union shall offer its citizens an area of freedom, security 
and justice without internal frontiers, in which the free 
movement of persons is ensured in conjunction with appropriate 
measures with respect to external border controls, asylum, 
immigration and the prevention and combating of crime.’

The AFSJ was intended to form a common European sphere of security and 
justice that should work as a complement to the developed area of free 
movement.  The creation and development of this area was of vast importance 64

in the aim towards a Union without internal borders. After the terrorist attacks in 
2001 and before the entry into force of the Lisbon Treaty in 2009, the EU were 
not able to have an eminent role in the fight against terrorism. This, was 
because of the sovereignty of the Member States concerning the combating of 
serious crimes which was a domestic responsibility.  Thus, as can be 65

 Gargantini, European Cooperation in Counter-Terrorism and the Case of Individual Sanctions, p 158.64

 Id., p. 158. 65
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distinguished from the EU Counterterrorist Policy from 2005, the main 
responsibility lies within the Member States and on the coordination between 
them.  The 9/11 attacks stressed a deeper integration of police and judicial 66

cooperation, which was emphasized by the EU institutions as a need for 
enhanced cooperation within the PJC.67

The Lisbon Treaty ended the former dual structure of the PJC and gathering the 
police and judicial cooperation and the border control, visa, immigration and 
asylum provisions under the same section, within the AFSJ. The Lisbon Treaty 
further introduced the ordinary legislative procedure as the standard decision-
making process and the role of the European Parliament was greatly 
enhanced.  It has previously been emphasized that the jurisdiction of the CJEU 68

was greatly extended with the Treaty of Lisbon, which rendered a major impact 
on the area of AFSJ. This extension of jurisdiction leads to a greater pressure 
on the Union to satisfy the protection for fundamental rights also within this field 
of law that governs a highly sensitive area through an individual right’s aspects. 
The development of individual rights standards within the AFSJ shall be dealt 
with further below.    

Article 75 TFEU is, as previously mentioned, an explicit legal basis for the 
adoption of administrative sanctions against individuals in the fight against 
terrorism, but there are more provisions within the AFSJ that deals with this 
policy area. Article 83 TFEU enables the European Parliament and the Council 
to adopt minimum rules concerning the definition of criminal offenses and 
sanctions for particularly serious crimes with a cross-border dimension, to  
which terrorism is explicitly mentioned. Article 88 TFEU governs the mission of 
Europol and emphasizes the prevention and combating of terrorism through 
efficient cooperation between the Member States’ Police authorities. Apart from 
those provisions that specifically mentions the fight against terrorism in their 
objective, even more provisions that authorizes the EU to act against terrorism 
can be identified within section V. Such provisions are Article 82 TFEU that 

 Coordination through means such as exchanging information through AFSJ documents like the European 66

Arrest Warrant and the European Evidence Warrant. 
 Gargantini, European Cooperation in Counter-Terrorism and the Case of Individual Sanctions, p. 159. 67

 Leanerts, The Contribution of the European Court of Justice to the Area of Freedom, Security and Justice, 68

p. 260. 
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deals with judicial cooperation in criminal matters and Article 85 TFEU 
concerning the mission of Eurojust.                 

Measures of counterterrorist nature are within the AFSJ provisions being 
specifically emphasized in various provisions as presented in the foregoing. 
This shows the EU’s approach on terrorism as constituting a serious threat to 
the freedom, security and justice also within the EU.

3.2 Article 75 TFEU    

The legal basis for counterterrorist sanctions within the AFSJ is found in Article 
75 TFEU, which states as follows: 

’Where necessary to achieve the objectives set out in Article 67, 
as regards preventing and combating terrorism and related 
activities, the European Parliament and the Council, acting by 
means of regulations in accordance with the ordinary legislative 
procedure, shall define a framework for administrative 
measures with regard to capital movements and payments, 
such as the freezing of funds, financial assets or economic 
gains belonging to, or owned or held by, natural or legal 
persons, groups or non-State entities.’

Article 75 TFEU enables the EU to adopt targeted measures as a tool in 
pursuing the objectives of the AFSJ. These objectives are: 1. the creation of an 
area of freedom, security and justice where fundamental rights and the respect 
for the different legal systems and traditions of the Member States are upheld, 
2. the absence of internal borders framed by a common policy on asylum, 
immigration and border control, 3. ensuring a high level of security through the 
prevention and combating of crimes, racism and xenophobia, and lastly 4. to 
facilitate the access to justice.  
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As one can identify from the wording of the Article, this provision targets 
sanctions of administrative nature with a particular focus on capital movements 
and payments. Article 75 TFEU is thus a legal basis on its own and its 
introduction filled the gap that existed pre-Lisbon Regime, where the EU were 
unable to adopt autonomous financial sanctions against internal terrorists.  69

This shows a difference in relation to Article 215, which is being further dealt 
with under chapter 4, which requires an existing CFSP decision in order to 
adopt sanctions. A second fundamental difference between Article 75 and 215 
TFEU, is the procedural differences for the adoption of sanctions regimes. 
Article 75 TFEU, as the AFSJ as a whole, is subject to the ordinary legislative 
procedure as laid down in Article 294 TFEU, where the European Parliament 
and the Council jointly decides on proposals submitted by the Commission. 

To clarify, the European Parliament represents the interests of the EU citizens, 
the Council represents the interests of the Member States and the Commission 
represents the interests of the EU. The ordinary legislative procedure is 
generally regarded as the most democratic form of decision-making and 
became along with the Lisbon Treaty a widely used decision-making process 
within the EU. It is considered democratic, due to the deep involvement of the 
European Parliament as a co-decision maker next to the Council. 

Article 75 TFEU is a detailed provision for sanctions to combat terrorism, but 
how come that it still hasn't been used as a legal basis for sanctions regimes? 
As was stated by the Court in Case C-130/10, the plea of the European 
Parliament in favor of using Article 75 as the correct legal basis for the 
sanctions regime, was dismissed. As was presented in chapter 2.5, the Court 
stated that Article 75 is limited to comply with the objectives of the AFSJ and to 
deal with internal threats as opposed to Article 215, which serves for a broader 
scope of application. To consider Article 75 to deal with internal security and 
Article 215 TFEU with external security does comply with the general 
understanding of the overall aim and purpose of the AFSJ and the CFSP 
respectively. Thus, if there was an internal terrorism threat, there should be no 

 Van Elsuwege, The Adoption of ’Targeted Sanctions’ and the Potential for Inter-Institutional Litigation after 69
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question regarding the applicability of Article 75 TFEU as the appropriate legal 
basis.    

It should be emphasized that Article 75 is a more detailed provision compared 
to Article 215. It is further evident that the Kadi I ruling speaks in favor of a use 
of Article 75 as the appropriate legal basis. In paragraph 169 of the judgement, 
the Court states the following:   

”In addition, the essential purpose and object of the contested 
regulation is to combat international terrorism, in particular to 
cut it off from its financial resources by freezing the economic 
funds and resources of persons or entities suspected of 
involvement in activities linked to terrorism, and not to affect 
economic relations between the Community and each of the 
third countries where those persons or entities are, always 
supposing, moreover, that their place of residence is known.”

The Kadi I case seems to demand a more specific legal basis, that explicitly 
aims at prevent the financing of terrorism. An aspect that is noted as being 
inferior to this aim, is the relation to third countries. This paragraph illustrates 
that the focus on third countries and the location where the terrorists reside or 
operates, is not to be confused with the real aim of an effective prevention of 
terrorism crimes. To conclude, Article 75 is an explicit and detailed legal basis 
for the adoption of sanctions to combat terrorism. However, the provision has so 
far not been used and while the Kadi I judgement seems to speak in favor of the 
suitability of Article 75 as the appropriate legal basis, the CJEU in case 
C-130/10 states that this not the case and that Article 75 is too limited in its 
scope of application. 

In order to use Article 75 TFEU as the main legal basis for the adoption of 
sanctions regimes, one must extend the objective of the AFSJ to be said to 
include sanctions against individuals that operated outside of the EU. This 
becomes particularly evident when implementing sanctions based on UNSC 
Resolutions since they tend to target individuals and entities operating in third 
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countries.  However, due to the externalization in the field of Counterterrorism 70

and the blurred distinction between the AFSJ and the CFSP in terms of 
counterterrorist measures, one should question whether objective of the AFSJ 
actually does exclude an adoption of individual sanctions against terrorist 
suspects. This issue shall be further dealt with in chapter 5.  

     
3.3 The Relationship Between the AFSJ and the CFSP    

In the field of counterterrorism policy, one can easily identify that the imminent 
threat of terrorist attacks concerns both internal security and external conflict 
prevention, due to the external nature of the counterterrorist policy. The fact that 
the fight against terrorism is a concern for both the AFSJ and the CFSP renders 
complex questions of constitutional nature. In order to better grasp the 
interaction between the two instruments in question, an exposition of the factual 
relationship between the AFSJ and the CFSP shall hereby follow. 

Du to the externalized nature of counterterrorism action along with the 
continuous expansion of an external dimension to the AFSJ, leads to a blurred 
line between the AFSJ and the CFSP in terms of combating terrorism. This 
makes it hard, if not to say impossible, to separate the areas in terms of 
counterterrorism action. As argued by Matera, the EU has developed a holistic 
view on the fight against terrorism, which means an activation of all powers 
available to combat this threat to both internal and external security. This 
creates an inevitable intertwining of the two separate areas of AFSJ and 
CFSP.  A consequence of this holistic approach to the fight against terrorism, is 71

that it leads to an unclear scope of application of the various instruments. 

Due to the fundamental differences between the AFSJ and the CFSP, in terms 
of decision-making, the jurisdiction of the CJEU and the potential level of 
individual rights, makes the present unclear relationship between the two areas 
a threat to the effectiveness of the counterterrorism policy. Further, as has been 

 Id., p. 496. 70
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stated in the foregoing, there is a continuing conflict regarding the choice of the 
appropriate legal basis for the adoption of counterterrorist sanctions. As is clear 
from case law in C-130/10, this issue also poses a threat to the entire 
constitutional order of the Union, since it has created an inter-institutional 
conflict. This is a conflict that easily can reoccur if the problem is not being 
permanently solved. 

Another aspect of the blurred lines between the AFSJ and the CFSP is the ever 
growing external dimension of the AFSJ. Since terrorism constitutes a threat to 
the international peace and security, the fight against terrorism must be 
conducted on an international level.  Thus, the decision-making is also being 72

’externalized’. This means, that it becomes even more difficult to distinguish 
between the AFSJ and the CFSP since the aims and actions against terrorism 
are in reality intertwined. 

How can the problems of distinguish between the ASFJ and the CFSP then be 
solved? One solution is, as presented by Van Elsuwege, to introduce a Lex 
generalis and a Lex specialis criteria when determining the correct legal basis. 
To clarify, Article 75 TFEU would function as a lex specialis provision due to its 
more detailed wording and application than Article 215 TFEU, which in turn only 
should be used when the more specialized provision wouldn't be applicable.  73

One could further differentiate the areas by determining whether the threat 
concerns the internal or the external security of the Union. This could further be 
extended to state that Article 75 TFEU could serve as a legal basis for EU 
autonomous sanctions regimes and Article 215 TFEU could be the legal basis 
for the implementation of UN sanctions.     

To conclude, the manner in which EU deals with the fight against terrorism is 
perhaps not adequate enough due to the nature of the threat. It might not be 
possible to fit the terrorism threat into the existing structure of the EU, since 
terrorism appeared as an unexpected, traumatic and ’modern’ threat to 
international peace and security. This was evident from the chaos that struck 

 This is being further explained in chapter 2. 72
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the international community on the 9/11 attacks. It could constitute a problem 
that is in fact more complex than expected, and previously known to both the 
foreign policy and the justice and home affairs institutions. Instead, the fight 
against terrorism requires bigger constitutional changes in order to be dealt with 
effectively.   

3.4 Individual Protection within the AFSJ    

3.4.1. Introduction         

The AFSJ is an area that belongs under ’shared competence’ of the EU, which 
means that the Member States are free to exercise their competence to 
legislate and adopt legally binding acts to the extent that the EU has declared 
not to further exercise its own competence within the specific area.  Due to the 74

AFSJ belonging under the shared competence of the EU, a discrepancy can 
occur when there is a disadvantage for an individual due to an AFSJ measure. 
This is, because the Member States are not guaranteed to have their full 
sovereignty due to the shared competence and might not be able to satisfy the 
individual’s procedural rights. Here, it is analyzed what the level of individual 
protection is within the AFSJ. Therefore, both the external and the internal 
dimension of the AFSJ will be discussed below. 
  

3.4.2. The External Dimension          

It was, as previously stated, the externalization of the field of counterterrorism 
policy that triggered the development of an external dimension within the AFSJ. 
The impact of the 9/11 attacks in 2001 on politics, legislation and external 
cooperation were vast and the event itself triggered the strategic cooperation 
between the EU and the US to take form.  This matter was previously 75

discussed with a significantly lower priority, but now regained its political interest 

 The provisions governing shared competence are found in Articles 2(2) and 4(2)(j) TFEU. 74
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within the Member States after the terrorist attacks. This is exemplified by the 
adoption of the EAW in 2004 , the idea of which had already been a subject of 76

discussion in the Vienna Action Plan of 1998.  The EAW is, however, an 77

internal measure within the AFSJ and is thus being dealt with in the next 
section. 

The 9/11 attacks forced the EU counterterrorism policy to take form, which in 
turn lead to both the internationalization and the externalization of the AFSJ, 
thus leading to an expansion of an operational external dimension. The 
objective of the AFSJ is undoubtedly of internal nature, since it aims at creating 
an internal area of freedom, security and justice without any internal borders. 
However, this aim cannot be entirely achieved by means of purely internal 
measures. The external dimension of the AFSJ is therefore to some extend 
necessary in order to pursue the objectives of the area. Thus, all five-year 
programmes of guidelines in the field of the AFSJ, from the Tampere European 
Council in 1999 to the Stockholm Programme in 2010, have emphasized 
external action as constituting an important tool in the work towards achieving 
the objectives of the AFSJ.  78

The Stockholm Programme  that is running between 2010 and 2015, has an 79

entire chapter dedicated to terrorism. It should be noted, that the Lisbon Treaty 
does not confer an external dimension to the AFSJ as such, but the external 
dimension is regarded as being implied in the provisions governing the EU 
external relations as a whole, thus also being governed by the same principles 
as set out in Article 4 (5) TEU. The Europol and Eurojust are two special 
agencies within the AFSJ that have the capacity to conclude agreements with 
third states. They further have a connection to the fight against terrorism within 
Articles 85 and 88 TFEU, as has been pointed out above. For example, the 
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Europol has concluded several agreements with third countries concerning the 
sharing of data, as an action relating to the fight against organized crime and 
terrorism.  80

To conclude, the expansion and strengthening of the external dimension forces 
the AFSJ to adopt common standards on important AFSJ issues, such as data 
retention. This leads to an enhanced capacity for the EU to defend its common 
interest of high level of data protection against external pressure from the 
United States, for example.  Further, the development of the external 81

dimension also enables the AFSJ to realize its internal objectives in a faster and 
more efficient manner. This could potentially mean, that the respect for 
fundamental rights would be further developed and further recognized along 
with an expansion of the external dimension.         

3.4.3. The Internal Dimension        

Due to the complexity and dual nature of both the counterterrorist provisions 
and the external dimension of the AFSJ, one could question whether there 
could be a difference in the level of individual protection guaranteed by AFSJ 
measures also within the area itself. The internal dimension of the AFSJ is, 
opposed to the external dimension, governed by a focus on effective 
cooperation between the Member States and mutual recognition of the states’ 
various legal systems.   

An illustrative example of an internal AFSJ measure is the EAW which was 
adopted in 2004. The EAW was introduced to simplify the surrendering 
procedure of individuals between the Member States for the purpose of carrying 
out criminal prosecutions, custodial sentences or detentions. The EAW has 
been heavily criticized for not recognizing fundamental rights.  The Court has 82

however emphasized the need for full jurisdiction of the EAW in order to ensure 

 Monar, The External Dimension of the EU’s Area of Freedom, Security and Justice — Progress, Potential 80
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its consistency.  In order to attain this aim, a great deal of mutual trust and 83

mutual cooperation is required between the Member States. The principle of 
mutual recognition forms a cornerstone in the AFSJ. Mutual recognition is 
crucial for the effectiveness of the AFSJ, since it leads to effective cross-border 
cases of prosecutions and enforcement. Article 82 TFEU was introduced as a 
legal basis along with the entry into force of the Lisbon Treaty, which underpins 
the respect for fundamental rights and especially, the procedural rights of the 
individual.

There has been several documents adopted that strengthens the protection of 
the individual. Two examples of this are firstly, Directive 2010/64/EU concerning 
the right to interpretation and translation and secondly, Directive 2012/13/EU on 
the right to information. This, along with the case law developments connected 
to the controversial EAW shows that there is a steady growth of fundamental 
rights within the AFSJ.       

3.4.4. Conclusion         

As has been presented above, it is hard to determine the extent of the individual 
protection that can be offered within the external and internal dimension of the 
AFSJ respectively. In the external dimension, this is because of the agreements 
concerning the relation to third countries in terms of criminal law, such as 
exchange of data to combat cross-border crimes. Within the internal dimension, 
the EAW shows, that even though it is a highly controversial tool within the 
AFSJ, it has further stressed the development of the fundamental rights 
standards within the AFSJ.    

To conclude, there has been an extensive development of the individual rights 
within the sphere of the AFSJ. This is evident in both the Directives that has 
been adopted which aims at strengthening the rights of the individuals in 
criminal proceedings and within Article 82 TFEU, a legal basis which strongly 
emphasizes the importance of the individual’s procedural rights. Thus, one can 

 Id., p. 86. 83
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find that the level of individual protection within the AFSJ has developed rapidly 
and seeks to further emphasize and recognize the individual’s judicial rights. 
Further, the expansion of the external dimension will most likely lead to a further 
enhanced protection and a strengthened view on the common standards on 
fundamental rights in relation to criminal law. It is however, hard to differentiate 
the internal and external dimensions of the AFSJ in terms of level of individual 
protection. It seems, that the position of the fundamental rights applies to the 
area as a whole and holds a central role within the area.   

4 Counterterrorism Measures Adopted within the CFSP     

4.1 Introduction    

The CFSP is an area within the Union that is mainly characterized by aim of 
strengthening and extending the external ability of the EU through means of 
security and defense action and diplomacy. As set out in Article 42 TEU, the EU 
shall have an operational capacity in civil and military means. These assets can 
be used in an international context in order to prevent conflicts and conduct 
peace-keeping operations. In the pre-Lisbon Regime, the CFSP was an area 
within the second Pillar, which was intergovernmental in nature. 

The decision-making process was characterized by a limited role for the 
Commission and the High Representative, since decisions were systematically 
adopted on the basis of unanimity in the Council, with a very limited judicial 
control.  The EU’s competence within the CFSP is outlined in Article 24 TEU 84

and includes: ’all areas of foreign policy and all questions relating to the Union’s 
security, including the progressive framing of a common defense policy that 
might lead to a common defense.’  This provision marks the broad definition and 
scope of the CFSP area. Due to the nature of the area of foreign policy, the 

 See further Article 24 TEU and Czuczai, The Development of a Single Counter-Terrorism Policy in the 84
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particular work and focus is highly unpredictable, since it both changes and 
depends on the current international crises.    

A provision that illustrates the difference between the CFSP and other areas 
within the Union is Article 275 TFEU, which states that the CJEU has no 
jurisdiction over the provisions, and the acts adopted on the basis of those 
provisions, relating to the CFSP. There are, however, an exception to this 
general rule, found in the second paragraph of Article 275 TFEU, for provisions 
on restrictive measures against natural or legal persons. Another feature of the 
CFSP area is the purpose of uniting the Member States to act together towards 
the aim of a common defense. As can be found through an analysis of the 
strong position possessed by the Council within this area, the general view is 
that the more the Member States acts unified, the more weight will be felt in an 
international context. A unified and coherent external action by the EU, will in 
turn generate a greater ability to act.     

It should be emphasized, however, that the CFSP only relates to the EU’s 
foreign relations. This means, that all actions within the CFSP always must 
relate to the relations to one or more third countries. External action, on the 
other hand, goes beyond matters belonging within the CFSP.                   85

As a starting point it should be noted that initially, there was no individual 
protection within the area of CFSP. This is, because the area of foreign and 
security policy has been developed through the idea of a policy area focusing 
on pursuing the aim of strengthening and extending the external capacity of the 
EU. Before Lisbon, the CJEU had no jurisdiction over acts and measures 
adopted within the CFSP, meaning that individuals had no right to challenge 
adopted acts and measures concerning this particular area.  This situation 86

changed along with the entry into force of the Lisbon Treaty, along with which, 
the jurisdiction of the CJEU was greatly extended and came to include the 
possibility for the Court to review compliance of restrictive measures with Article 
40 TEU. What impact this change have had on the level of individual rights 

 See further the detailed provisions for the EU External Action under chapter V of the Lisbon Treaty. 85
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within the CFSP, shall be dealt with further below. However, this is an exception 
to the general rule in Article 275 TFEU, stating the CJEU does not have 
jurisdiction over provisions relating to the CFSP. 

4.2 Article 215 TFEU    

As mentioned above, it was along with the entry into force of the Lisbon Treaty 
that an explicit competence to adopt counterterrorist sanctions was introduced 
in Articles 75 and 215 TFEU. As was noted under chapter 3.2, the 
counterterrorist sanctions lists are systematically adopted under Article 215, 
thus being solely founded on the area of CFSP.     

’1 Where a decision, adopted in accordance with Chapter 2 of 
Title V of the Treaty on European Union, provides for the 
interruption or reduction, in part or completely, of economic and 
financial relations with one or more third countries, the Council, 
acting by a qualified majority on a joint proposal from the High 
Representative of the Union for Foreign Affairs and Security 
Policy and the Commission, shall adopt the necessary 
measures. It shall inform the European Parliament thereof.

2 Where a decision adopted in accordance with Chapter 2 of 
Title V of the Treaty on European Union so provides, the 
Council may adopt restrictive measures under the procedure 
referred to in paragraph 1 against natural or legal persons and 
groups or non-State entities.

3 The acts referred to in this Article shall include necessary 
provisions on legal safeguards.’ 

As previously mentioned, the existence of a prior CFSP decision is necessary 
for the adoption of sanctions based on Article 215. From the wording of the 
provision, one can further conclude that Article 215 is of similar nature as its 
predecessor Article 301 TEC. Both provisions constitute a broad base for the 
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adoption of sanctions. Article 301 TEC was however, as pointed out in chapter 
2.3, criticized of being too unclear in its scope of application to satisfy the need 
for a clear and legitimate legal basis within the EU legal order. According to the 
wording of Article 215 TFEU, the provision is focused on reducing and 
interrupting the economic and financial relations with third countries. Further, 
Article 215 (2) TFEU constitutes an explicit legal basis for EU external action in 
terms of sanctions against individuals and entities. This provision shall be read 
together with Article 205 TFEU, where the latter forms a bridge to the general 
objective of the EU’s external action.  Article 205 TFEU emphasizes that: 87

’The Union’s action on the international scene, pursuant for this 
Part, shall be guided by the principles, pursue the objectives 
and be conducted in accordance with the general provisions 
laid down in Chapter 1 of Title 5 of the Treaty on European 
Union.’ 

The requirement of a pre-existing CFSP decision in order to adopt sanctions 
within Article 215, means that the decision-making process in this area of EU 
law excludes the involvement of the European Parliament. The Council acts by 
qualified majority on a joint proposal from the Commission and the High 
Representative, where the European Parliament only has to be informed of the 
action. This poses a question if the decision-making process, that is connected 
to Article 215 TFEU, satisfies relevant aspects of a democratic process. 

Opposed to the procedure that is linked to Article 75 TFEU, the absence of the 
European Parliament in Article 215 TFEU, necessarily results in a higher degree 
of purely politically underpinned decisions and actions within the CFSP. The 
political nature of the CFSP is, however, a natural feature of the politically 
sensitive area of external relations within the EU, as well as within the Member 
States’ own governments. But by looking at the EU citizens, this politically 
driven area is factually resulting in a less democratic decision-making system 
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than the decision-making process that is linked to Article 75 TFEU. What effects 
this might have concerning the individual rights, shall be dealt with in chapter 5.       

The Lisbon Treaty imposed vast changes to the CFSP, since the former and 
strictly hierarchical division between the pillars meant that non-CFSP measures 
triumphed CFSP measures, due to the supremacy of the TEC and in order to 
protect the acquis communautaire.  The Lisbon Treaty changed this situation 88

through Article 40 TEU, which states that the implementation of the CFSP shall 
not affect the application of the procedures and the extent of powers of the 
other institutions, and vice versa. As argued by Van Elsuwege, when choosing 
the appropriate legal basis, one should focus on determining whether the 
measures essentially can be said to belong within the establishment of the 
AFSJ, or if they will work towards upholding international peace and security.  

Today, the blurred line between CFSP and non-CFSP measures in the field of 
Counterterrorism shows that the primary aim should not be on finding the 
objectives of the AFSJ and the CFSP respectively in relation to Articles 75 and 
215, since it appears impossible to draw out clear lines between the 
externalized are of AFSJ and the CFSP measures relating to counterterrorism. 
This was the case in judgement C-130/10, a case that shows the potential for 
inter-institutional conflicts that arises from such a static view.   

4.3 The Kadi I Judgement and its Impact on Article 215 TFEU    

As presented above, the Kadi I case has had a large impact on the EU legal 
order as a whole. It does not only raise the question of fundamental rights for 
the individuals that are being listed in the counterterrorist sanctions lists, but 
also puts the constitutional sediment of the EU legal order against the wall. 
Although the judgement concerns the pre-Lisbon regime, it is still today of high 
relevance within the individual protection debate. In the Kadi I ruling, the Court 
defended the EU’s constitutional order from being disrupted by the UN legal 

 Van Elsuwege, The Adoption of ’Targeted Sanctions’ and the Potential for Inter-Institutional Litigation after 88
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order through arguments based on the ’rule of law’.  This rule of law argument 89

further underlines the division of powers within the EU and emphasizes the 
strong position of the CJEU.  

As has been stated earlier in this chapter, foreign policy is characterized by its 
independence towards other areas of EU law and with no, or limited, 
interference of the CJEU. It is evident from the Kadi I ruling that the Court 
stresses the autonomous, coherent and independent Union in a situation of 
external pressure. One could argue that this view does not speak in favor of the 
usage of Article 215 TFEU as the appropriate legal basis for the adoption of 
counterterrorist sanctions. Further, in paragraph 169 of the judgement, the 
Court points out that: 

’In addition, the essential purpose and object of the contested 
regulation is to combat international terrorism, in particular to 
cut it off from its financial resources by freezing the economic 
funds and resources of persons or entities suspected of 
involvement in activities linked to terrorism, and not to affect 
economic relations between the Community and each of the 
third countries where those persons and entities are, always 
supposing, moreover, that their place of residence is known.’               

Here, it is clear that the overall aim of the counterterrorist sanctions regime is 
neither to affect the relation to third countries and nor that one shall focus on 
where the suspects are residing. Thus, arguments in favor of using Article 215 
TFEU based on the suspects supposedly residing in third countries, cannot, 
according to this judgement, be regarded as being legitimate reasons. As has 
been presented above, arguments in favor of using 215 TFEU as the 
appropriate legal basis, often include views of terrorism threats as being of third 
state origin and of concerning the relation with third states. However, it is 
evident from the Kadi I judgement that such arguments should be of inferior 
significance. By looking at paragraph 169 of the judgement, one could state that 
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the ruling does not speak in favor of using Article 215 TFEU as the appropriate 
legal basis for counterterrorism measures.  

The Kadi I judgement concerned the pre-Lisbon regime and is therefore not 
directly referring to the present legal bases within the Lisbon Treaty. However, 
due to Article 215 TFEU being a reflection of the pre-existing Article 301 TEC, 
one can conclude that arguments against the usage of Article 301 TEC are also, 
more or less, applicable to Article 215 TFEU. In case C-130/10, however, the 
Court chose to interpret paragraph 169 of the Kadi I judgement in favor of 
Article 215 TFEU, stating that emphasis should be on maintaining international 
peace and security.  90

It appears difficult to conclude whether the Kadi I case speaks in favor of 
adopting counterterrorist sanctions regimes under the CFSP or not. However, 
the judgement does have a major impact on the issue of individual rights. The 
judgement has made a clear standpoint on the relevance of respecting 
fundamental rights within the sphere of Counterterrorism measures. The Court 
emphasized fundamental rights as constituting one of the core principles within 
the EU legal order, thus also being of vital importance to the Union. This 
standpoint does not necessarily speak against the usage of Article 215 TFEU, 
since the CFSP has undergone a major transformation regarding its connection 
to the other areas of EU law since the entry into force of the Lisbon Treaty. 
Thus, the overall aim of the Union, applies as much to the CFSP as to the other 
areas of EU law. One could further argue, that the weight that the CJEU put on 
fundamental rights in the Kadi I judgement, is a part of the political pressure that 
lead to the introduction of individual safeguards within the CFSP.

It is evident from the findings of the Court in the Kadi I judgement, that the 
importance of respecting fundamental rights within all areas of EU law is 
steadily growing. In stating that fundamental rights forms a part of the very core 
of the EU legal order further shows, that their importance will continue to 
expand. This rapid development of the importance and recognition of 
fundamental rights within the EU could, in some sense, be seen as difficult to 
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apply in the same pace within the CFSP, due to the nature of this area. Even 
though the CFSP has developed in the right direction since the entry into force 
of the Lisbon Treaty, there are still some characteristics of the area that might 
slow down the adaption to respect the importance and value of individual rights.      

4.4 The OMPI Judgement    

The OMPI judgement is the first successful challenge in terms of 
counterterrorist measures imposed against individuals. The Organisation des 
Modjahedines du peuple d’Iran (hereinafter: the ’OMPI’) was an organization 
added to the sanctions list in Regulation EC 2580/2001 through Council 
Decision 2005/930/EC. The OMPI brought action for annulment against the 
listing before the Court of First Instance on the grounds that their right to a fair 
trial had not been respected. 

The CFI ruled that the Decision, as far as it concerned the OMPI, should be 
annulled since it didn't comply with the right to a fair hearing and a right to 
defense. These were rights that should have been recognized in the EU legal 
order due to the nature of the individual sanctions having a direct impact on the 
applicant. The CFI stated, that the Council Decision didn't include suffice 
statement of reasons for the listings and thus did not guarantee the applicants 
right to effective judicial control.  Further, the CFI was unable to review the 91

lawfulness of the Council Decision due to a lack of evidence to why the 
applicant had been listed in the sanctions regime. Thus, the applicant was 
unable to defend herself against the allegations.  92

The CFI emphasized that the alleged terrorists should be notified about the 
reasons for their listings, either immediately or as soon as possible. This 
means, that it is up to the Member States to gather all information needed in 
order to be able to uphold the individuals right of defense. This judgement has 
improved the Council’s manner in which listings and notices are being made.  93

 See further case T-228/02 OMPI v The Council, ECLI:EU:T:2006:384, paras 116, 129-133. 91
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Further, this case underpins the value of providing sufficient reasons for listings 
of individuals and entities in sanctions regimes, as well as to notify the alleged 
the reasons for the listing. Similar to the Kadi I judgement, this case illustrates 
the fundamental value of the rights of the individuals in the field of 
counterterrorism policy. 

In relation to the CFSP, this case shows that fundamental rights are of 
significant importance within the EU legal order, irrespective of the 
counterterrorist sanctions regimes as being adopted within the CFSP. Thus, the 
aim of combating terrorism and maintaining international peace and security 
through foreign policy instruments, does not minimize the relevance, importance 
and application of fundamental rights standards.                           

4.5 Individual Protection within the CFSP    

What level of individual protection can be ascertained from the CFSP? Since 
Article 215 TFEU is the only legal basis that is currently being used for the 
purpose of adopting counterterrorist sanctions, the case law in this field should 
demonstrate the factual level of protection that is being offered the targeted 
individuals.

If one starts by looking at the development of the level of individual protection 
within the CFSP, one can conclude that the area has gone from offering no 
individual rights to, after the introduction of the Lisbon Treaty, in theory offer the 
same standards as is done in the rest of the EU. Thus, it its relevant to state 
that there has been an important improvement in terms of individual protection 
relating to counterterrorist sanctions within the CFSP. From the ruling in the 
Kadi I judgement, it is clear that a significant pressure was put on the Union to 
recognize the value of fundamental rights within the field of counterterrorism 
policy. This had a direct impact on the adoption of Article 215 TEFU, which is 
evident from the wording in paragraph 3 of the provision, where it is stated that 
legal safeguards shall be recognized for measures adopted on the basis of the 
provision.
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Even though the Lisbon Treaty states that the fundamental rights applies to all 
areas of Union law, one could question whether the legal heritage of the CFSP 
and the nature of this foreign policy area, in practice manages to uphold the 
same standards as the rest of the policy areas of the Union. Case law shows, 
that there has been numerous actions concerning individual rights that has not 
been satisfactory guaranteed. In case Council v Bamba ,  an Ivorian national 94

brought action against the Court on the grounds that her right to judicial 
protection had been breached. The case concerned Regulation No 560/2005 , 95

imposing restrictive measures against certain persons connected to the 
situation in Côte d’Ivoire. The applicant’s name appeared on the sanctions list 
and in the judgement of the CFI, the Court stated that both the Regulation and 
the preceding Decision contained an obligation to inform the individuals and 
entities of the reasons for their listings.  In paragraph 52 of the judgement, the 96

CFI finds that there had not been a sufficient communication concerning the 
reasons for the listing to the applicant. Thus, the applicant was deprived of her 
right of defense. 

In the judgement of the CJEU, the Court agrees with the CFI in terms of the 
existence of an obligation to communicate a statement of reasons for the listing 
of names.  The CJEU then disagrees with the CFI’s judgement, and states 97

that, indeed, the criteria of communicating the reasons for the listing were met 
in the case. The Court states, that the Council had explained the general 
context of the sanctions regime and the details of the applicant’s involvement, 
such as her professional activities. This, states the Court, was enough for her to 
be able to defend her rights.  This case clearly illustrates the different 98

emphasis that the Courts chose to place on the substance of the statement of 
reasons.  Although this case does not concern counterterrorism, it clearly 99

illustrates that there is a discrepancy in the level of judicial protection 
guaranteed to the individuals listed in sanctions regimes concerning third 
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countries and concerning counterterrorism. This comparison shall be further 
dealt with in the upcoming chapter.             

An important aspect in determining the level of individual protection offered 
within the CFSP is the decision-making process concerning the adoption of the 
sanctions regimes. One could question, what impact it has on the level of 
protection that the European Parliament is excluded from the decision-making 
process within the CFSP. This issue is discussed more in detail in the upcoming 
chapter. 

Another important constitutional aspect that could have an impact on the level 
of protection, are the complications in determining the appropriate legal basis 
for the adoption of counterterrorist sanction. This is a concern that renders 
serious doubt to the entire foundation, on which the counterterrorist policy of the 
EU lies. This in turn, leads to a less coherent and consistent system than 
expected with the introduction of the Lisbon Treaty and poses the same 
difficulties that were present in the pre-Lisbon era. Thus, the problems that 
existed in the pre-Lisbon regime, concerning limited transparency and rendered 
an inability of the Member States to be able to satisfy the requirement of 
offering efficient judicial protection, could still pose a problem in today’s legal 
situation.            

5 Comparing the Level of Individual Protection      

The Bamba judgement clearly illustrated that there is a discrepancy concerning 
the level of protection that is offered to the individuals. The case concerned a 
sanctions regime against the situation in Côte d’Ivoire. The judgement shows, 
that even though the entire Article 215 TFEU shall guarantee the same 
standards for targeted sanctions against individuals, this is not the factual case. 
The judgement shows, that even though the right of being informed of the 
reasons for the listing, the extent of what should be communicated and how 
detailed the information should be, is different in practice. If one compares the 
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Kadi I judgement and the Bamba judgement, it becomes clear there is a 
difference in the level of protection offered to the individual. One could argue 
that a reason for this discrepancy in level of protection, could be the heritage 
and the nature of the CFSP. 

In other words, in the field of counterterrorism, the CFSP has been forced to 
undergo some changes in terms of ensuring certain standards on individual 
rights. Counterterrorism is a field that to a great extent also activates the AFSJ. 
Since the AFSJ has a clear developed view on the protection of individuals’ 
rights in terms of criminal law, one could argue that the AFSJ could have had an 
influence on the standards that had to be introduced into the CFSP. However, 
originally, there was no protection for individual rights within the CFSP, which 
could have an impact on the outcome in the Bamba case. To conclude, there 
could be an internal discrepancy of the level of individual protection within the 
CFSP, due to the counterterrorism policy being closely linked to, and strongly 
influenced by the AFSJ. One can thus find, that there appears to be a difference 
within Article 215 TFEU concerning the level of individual protection. The 
reasons for this difference in level of protection are hard to determine. It could 
be, because of the field of counterterrorism being relatively newly introduced to 
the CFSP, which gives the field of counterterrorism a certain form of special 
treatment, or, it could be due to the influence of the AFSJ in the field of 
counterterrorism, which stresses a higher level of protection within the CFSP. 

The conclusions drawn in the foregoing, stresses the question regarding 
whether this speaks in favor of the existence of a difference in level of 
protection between the AFSJ and the CFSP respectively. Here, it should be 
emphasized, that within the AFSJ there has been a rapid development of the 
value that is being placed on respecting fundamental rights in terms of criminal 
law. This has to do with the nature of the AFSJ, which, in order to function in an 
effective manner, needs certain standards on fundamental rights concerning 
criminal proceedings and the sharing of information, etc. This can be illustrated 
by the emphasis placed in Article 82 TFEU on the respect for fundamental 
rights, and by the adoption of several Directives that deals specifically with the 
recognition of individuals’ rights. 
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One can thus conclude, that the AFSJ has, nowadays, a seemingly far-
developed view on ensuring certain standards on individual rights. These 
standards seem to apply to the AFSJ as a whole. Within the CFSP, on the other 
hand, there are no common standards drawn up concerning the ensuring of 
individuals’ rights. Conversely, the respect for fundamental rights is a standard 
deriving from the very foundation of the Union. In the pre-Lisbon regime, the 
issues of the European Community and the CFSP were separated. In the post-
Lisbon regime, however, the CFSP has been integrated with the rest of the 
Union and must comply with the general objectives. Hence, one could question 
whether this heritage of the CFSP as being a separate area of Union law, has 
an impact on the view of the level of individual protection that ought to be 
offered within the CFSP. 

Only be looking at the provisions laid down in the Lisbon Treaty, there is no 
formal difference in the level of protection that is to be ensured to individuals. 
However, the judgement in Bamba clearly shows, that even if there is a 
common consensus concerning the existence and need for respect of a right, in 
the case of Bamba, a right to receive the reasons for the listing, the actual 
extent of that right is being interpreted differently in practice. Thus, even if there 
is no explicit difference in level of protection between the AFSJ and the CFSP, 
there are circumstances that points in the direction that there in practice, is a 
difference in the extent of the rights of the individual. This is, due to the 
entrenched view of the importance of satisfying the individuals’ rights for the 
effective functioning of the area within the AFSJ. This is a view that doesn't exist 
within the CFSP, thus enabling the Courts to place less weight on the actual 
extent of the rights that are to be ensured to the individuals. 

There are no evidence saying that there is a difference in level of individual 
protection between counterterrorist acts adopted on the basis of Article 215 
TFEU and acts that could be adopted on the basis of Article 75 TFEU. However, 
neither is there any practical evidence of the level of protection that is offered 
for sanctions adopted on the basis of Article 75 TFEU, since no sanctions yet 
have been adopted on this legal basis. It should be emphasized, that the AFSJ 
as an area that has better chances of ensuring an adequate level of protection 
for the individuals, compared to the CFSP, due to the central role that they hold 
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within the AFSJ. Further, the involvement of the European Parliament shows the 
democratic decision-making process that is the standard procedure within the 
AFSJ. The lack of involvement of the European Parliament in the decision-
making process within the CFSP, leads to a less democratic way of adopting 
measures. 

Due to the limited jurisdiction of the CJEU within the CFSP, which only covers 
the decisions’ compliance with Article 4 TEU, poses the question whether this 
could affect the level of individual protection, since it determines the scope of 
the review. There is nothing presented in this work, that shows that so could be 
the case. It is still worth mentioning, in order to illustrate the fundamental 
constitutional differences between the CFSP and the AFSJ. These differences 
could, as a whole, have an impact on the level of protection, as presented 
above.       

The structural changes that the EU’s Counterterrorist Policy has undergone in 
the past ten years has generated constitutional problems concerning the 
division of powers, the principle of conferral and of the choice of legal basis. 
Within the AFSJ, the Member States are not guaranteed their full sovereignty 
due to the AFSJ belonging under the shared competence of the EU. Further, 
problems arising from choosing the appropriate legal basis for the adoption of 
counterterrorist sanctions leads to the question of whether the EU is forced to 
prioritize considerations of competence, rather than effectiveness, within this 
area of law.  100

Since the differentiation between the AFSJ and the CFSP is nearly impossible 
to make, and the choice of the appropriate legal basis counterterrorism 
sanctions is under a heated debate, one could question whether the 
constitutional problems of the EU counterterrorism policy and action are too 
extensive in order to generate an effective counterterrorism policy. Too often 
one can note, that considerations of competence triumphs considerations of 
effectiveness.     

 Matera, The Development of an External Dimension of the EU Counter-Terrorism Policy: a Framework for 100

Analysis, p. 16-17.
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6 Conclusion       

6.1 Concluding Remarks    

To conclude, one can find that there is still a major constitutional difference 
between the AFSJ and the CFSP. This mainly concerns the jurisdiction of the 
CJEU that is limited in the field of CFSP and the decision-making process which 
takes place in a less democratic manner within the CFSP, due to the absence of 
the European Parliament. The constitutional differences leads to notable 
consequences connected to the determination of the legal basis for the 
adoption of counterterrorist sanctions to belong either within the CFSP or within 
the AFSJ. The constitutional differences between the two areas have also had a 
crucial impact on the development of the individual rights within each area. The 
protection has, however, developed within both areas.  

In order to facilitate the choice of the legal basis, one must separate the AFSJ 
and the CFSP in terms of counterterrorism. This is a nearly impossible task, due 
to the two areas being inseparably linked within this particular field of law. Thus, 
when determining the legal basis, the EU seems to be driven by constitutional 
concerns rather than concerns of effectiveness. The strong link between the 
AFSJ and the CFSP could result in an influence from the AFSJ on the CFSP, in 
terms of fundamental rights standards. As seen in the Bamba judgement , 101

there seems to be a difference between the extent of the rights granted, 
depending on whether the measures concerns the relation to third countries’ 
regimes or counterterrorist sanctions. Thus, one finds that there is a difference 
in level of protection in practice, even though there is no stated difference in the 
treaty provisions. 

One can thus conclude, that even if there is no difference in level of protection 
stated in the treaties between the AFSJ and the CFSP, there could be a 
difference in practice, when the Court determines the extent of the conferred 
rights as seen in Bamba. Further, one can question if this seemingly stronger 

 Case C-417/11 P, Council of the European Union v Nadine Bamba, ECLI:EU:C:2012:718. 101
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protection in counterterrorism cases as shown in the Kadi I judgement , is a 102

consequence of the close connection to the AFSJ within this area of law. Since 
Article 75 TFEU has not yet been used as a legal basis for the adoption of 
counterterrorist sanctions, it remains a hypothetical question as to conclude 
what level of individual protection that can be offered within the AFSJ. 

However, as has been shown in the foregoing chapters, the position of 
fundamental rights within the AFSJ is strong and closely connected to the 
effective functioning of the area as a whole. Thus, it points towards the 
conclusion that the acknowledgment of individual protection would be further 
emphasized within the AFSJ compared to the CFSP.      

6.2 Prospects    

The terrorism threat is a modern legal and political issue. The attacks on 9/11 
chocked an entire world and rapidly introduced an extensive counterterrorism 
policy within the EU. These counterterrorism actions did perhaps not perfectly fit 
within the existing constitutional order of the Union. The Treaty of Lisbon aimed 
at introducing a more coherent and consistent legal order, and to eliminate the 
former issues concerning the legal basis for the adoption of counterterrorist 
sanctions. However, even if the Lisbon Treaty has made great improvements, 
the issues concerning the choice of the appropriate legal basis still exist. This 
leads to potential inter-institutional conflicts, as was the case in C-130/10 
between the European Parliament and the Council. 

The Lisbon Treaty has also brought developments in the recognition of 
fundamental rights, both within the AFSJ and the CFSP. The question of 
fundamental rights is continuously developing and will continue to do so, even 
in the future. Hopefully, there will be a clarification regarding its extent within the 
CFSP. Further, in order to make the fight against terrorism more effective, and 
not driven by constitutional concerns, there needs to be a clarification regarding 
the scope and application of Articles 75 and 251 TFEU. As has been presented 

 Joined Cases C-402 and 415/05, Yassin Abdullah Kadi and Al Barakaat International Foundation v 102

Council and Commission, judgement of 3 September 2008, ECLI:EU:C:2008:461.
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in the present work, a solution could be to apply a lex specialis and lex 
generalis analyze when determining the appropriate legal basis. Another 
solution could be, to apply Article 75 to internal threats and Article 215 to 
external ones. Regardless of what distinction one makes concerning the choice 
of legal basis, the fundamental problem concerns the unclear constitutional 
relationship between the AFSJ and the CFSP within counterterrorism policy. 
This unclear relationship affects the efficiency of counterterrorism action and 
also the level of individual protection that can be ensured to individuals listed in 
the sanction regimes.    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