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“We must construct Europe not only in the interest of the free peoples, but 

also welcome the people of the East who, when delivered from their current 

subjugation, will demand membership and out moral support.” 

Robert Schuman, EU founding father – 1950 

 

 

PREFACE 

 
The idea for writing my thesis in this topic, the European Union Enlargement, came 

naturally during my internship at the Swedish Embassy Office in Tirana, Albania.  Albania 

is one of the Balkan countries that are striving for a membership in the European Union 

Family. During my internship there, I encountered several questions concerning the 

enlargement of the European Union, one of them being; what does it take for a country to 

become a member of the European Union? In light of the fact that Sweden was preparing 

to hold the EU Presidency1, these questions became rather important. 

 

                                                
1 Sweden took over the Presidency of the European Union on 1 July 2009 and will hold it until December this 
year (2009).  Official webpage; www.se2009.eu.  
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1. INTRODUCTION 

 

1.1 Background 
 

It began as a relatively limited economical cooperation between six countries just over fifty 

years ago. The economic and (nowadays) political union, today known as the European 

Union (EU), has since its creation continually expanded. The EU currently consists of 27 

Member States with almost a total of 500 million citizens and is the world’s biggest 

economy.  

 

European Union enlargement describes the process of admitting new Member States to 

join the EU. The enlargement has and will be an important issue for the EU. There have 

been six enlargement rounds to expand the Union and every round has started a fierce 

debate between the Member States. This paper will not cover that debate but will focus on 

the criteria to join the Union. While the EU Treaty decides some conditions, others are laid 

down in various Union instruments and have evolved during the process of the previous 

enlargements.  

 

 

1.2 Purpose and Disposition 
 

This master thesis aims to examine the enlargement of the European Union, with a special 

focus on the conditions of accession. The enlargement of the European Union is usually 

analysed from a political and economic point of view, but this process also has significant 

legal implications. The objective of this thesis is to examine the basics and analyse the 

legal regime for joining the Union. Moreover, the conditions that can be foreseen by an 

applicant country for joining the European Union will be explored and analysed. 

 

According to the present EU Treaty, every “European State” that respects the principles of 

liberty, democracy, respect for human rights, fundamental freedom and the rule of law can 

apply to become a member of the European Union. Due to a large quantity of membership 

applications the “Copenhagen criteria” were established by the European Council in 1993. 
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The Copenhagen criteria are a series of political and economic conditions, which must be 

met before a decision is taken whether a country can become a member of the European 

Community. However, other requirements have evolved during the previous enlargements 

and are additionally incorporated in the Copenhagen criteria. These criteria will be 

analysed as to see in what manner they are practiced by the EU and its Member States. Is 

total compliance with these criteria necessary or are they negotiable? 

 

In this paper, the first part will provide information of the general European Union 

enlargement, explaining the background and important events of the enlargements. This 

includes a historical background of each enlargement (from 6 to 27 countries), the reasons 

for enlargement and an overview over the accession process.  

 

The subsequent chapter will discuss the conditions of accession that are set out for a 

country that has applied to join the Union. The accession of Bulgaria and Romania on 1 

January 2007 completed the sixth enlargement, following the accession of ten Member 

States in May 2004. The material provided by these enlargement rounds will be utilized to 

outline the main conditions of access to the European Union. The first part of the chapter 

will examine article 49 TEU (including the topics: statehood, geographical criteria, 

freedom, democracy, respect for human rights and fundamental freedoms and the rule of 

law, and membership in the Council of Europe). The Copenhagen Criteria will be touched 

upon in the second half of the chapter (including the topics: political criteria, democracy 

and the rule of law, human rights, minority rights, good neighbourly relations and no 

territorial disputes, economic criteria, acquis criteria and the Union’s capacity to absorb 

new members).  

 

Because of the interest that arose concerning the relations between Albania and the EU (as 

explained in the preface), this chapter will consequently study Albania and its strive to join 

the Union. The purpose is to examine the conditions of accession and the problems faced 

by Albania in the accession process. Albania is hence an example of how the Union applies 

the conditions to a country that has the ambition to join EU. 

 

To keep a future perspective, the legal developments ahead will be discussed, this in 

relation to the Treaty of Lisbon. The last chapter will focus on this topic.  
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1.3 Method and Material 
 

As mentioned in the introduction, the enlargement of the Union is usually analysed from a 

political or economic viewpoint. It was rather difficult to find literature that tackled this 

topic from a legal point of view. I managed, however, to find a couple of good sources 

dealing with this subject. These sources are mainly essays published in books dealing with 

different aspects on the enlargement of the European Union. 

 

I have also used official EU documents to study my subject. These entire documents I was 

able to find on the webpage of the European Union. I also consolidated the webpage, 

especially the Commissions, to obtain more information about the enlargement and the 

relations between the EU and potential and candidate states.   

 

Since my aim is to look at challenges ahead as well, I have briefly treated the relations between 

the EU and a candidate country, namely Albania. This study is mostly based on the Progress 

Report on the country issued yearly by the Commission.  

 

 

1.4 Delimitation 

 

The aim has been to cover the conditions of accession of enlargement in this thesis. Since 

this is a rather complex subject I have chosen not to focus on political issues, such as EU 

foreign politics and the European neighbour policy, even though they are interesting topics 

as well. For analysing how the EU practices its condition of accession I have used Albania 

as an illustration. Due to lack of space and time the other potential and candidate counties 

will not be analysed. 

 

This master thesis has been mainly concluded in November 2009, before the Treaty of 

Lisbon entered into force (1 December 2009). All the articles in the Treaty, referred to in 

the text, are according to the Amsterdam Treaty, which entered into force in 1 May 1999. 
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2 THE ENLARGEMENT OF THE EUROPEAN UNION 

 

2.1 EU Enlargement History, from 6 to 27 members 
 

Enlargement is a process by which new countries become members of the European 

Union. Originally, six countries – Belgium, Germany, France, Italy, Luxembourg and the 

Netherlands – founded the European Coal and Steel Community in 1951, followed by the 

European Economic Community and the European Atomic Energy Community in 1957. 

Six enlargements2 have followed since then: 

 

1973  Denmark, Ireland and United Kingdom (first enlargement)  

1981  Greece (second enlargement) 

1986  Spain and Portugal (third enlargement) 

1995  Austria, Finland and Sweden (fourth enlargement) 

2004  Czech Republic, Estonia, Cyprus, Latvia, Hungary, Malta, Poland, Slovakia and       

d        Slovenia (fifth  enlargement) 

2007  Romania and Bulgaria (sixth enlargement) 

 

After much negotiation the first enlargement in 1973 allowed the European Community to 

expand from six Member States to nine, while a tenth member, Norway, failed to ratify the 

existing treaties through a referendum. This was the first time that the enlargement process 

became a major policy area of the Union.3A further enlargement took place in 1981 with 

Greece joining the EU six years after applying, followed by Spain and Portugal who joined 

the Union during the third enlargement in 1986. These two enlargements rounds consisted 

largely of the strengthening of democracy in these three counties, which had been 

subjected to dictatorial for many years.4 

 

                                                
2 Some argue that there have been only five enlargements; They consider the two last enlargements of 2004 
and 2007 to be as one. 
3 European Navigator - Historical Events, 1969-1979 Crises and revival (1455) The first enlargement (406), 
http://www.ena.lu/, November 2009. 
4 Landaburu, E., The Need for Enlargement and Differences from Previous Accessions, in Vassiliou (ed.), 
The Accession Story, The EU from 15 to 25 Countries, Oxford University Press, p 17.   
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In 1987 Turkey formally applied to join the Community and began the longest application 

process known for any country. In 1989, following the upheavals in Eastern Europe, the 

Berlin Wall fell, along with the Iron curtain. Germany was reunified and the door to 

enlargement to the former Eastern Bloc was opened. In the Copenhagen Summit of the 

European Council in 1993 the Union made a firm commitment to enlarge the EU and 

formally announced that the Central and Eastern European countries that desired 

membership would be given a change to become members of the European Union.5 

 

The enlargement round of 1995 (Austria, Finland and Sweden) caused no major concerns, 

as the existing members of the EU would benefit from levels of economy development, at 

least comparable (if not superior), to the ones existing in the European Union.6   

 

Eight Eastern European countries, as well as Malta and Cyprus joined the Union in May 

2004. This was the largest single enlargement in terms of population, landmass and 

number of countries. The less developed nature of these counties was of concern for some 

of the older Member States, who placed temporary restrictions on travel and rights to work 

of Eastern citizens to their countries. Romania and Bulgaria, who were deemed unready to 

join with the other countries in 2004, acceded in January 2007. Like the other Eastern 

European countries Romania and Bulgaria faced some restrictions. The lack of progress in 

some areas such as the judiciary led to further restrictions, for example holding back EU 

funds they would normally receive, until they fully complied.  

 

The European Community started as a customs union but now the Union’s powers are 

extended to policy-making in areas such as environment, education, foreign and defence-

policy, asylum and immigration policy, and combating crime. The Euro is the official 

currency of 16 of the 27 Member States and the Community law is supreme to the national 

law.7 

 

                                                
5 Conclusions of the presidency, European Council in Copenhagen, 21-22 June 1993, p 13. 
6 Landaburu, supra note 4, p 18. 
7 European Commission - Enlargement, From 6 to 27 Members and Beyond, November 2009. 
http://ec.europa.eu/enlargement/the-policy/from-6-to-27-members/index_en.htm 
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2.2 The Reason for Enlargement 
 

Enlargement undoubtedly offers proportionally more economic opportunities to the 

acceding states than it does for the already existing Member States. Despite this, there are 

many reasons for enlargement and the arguments for it are strong.  

 

By expanding, the Union will incorporate more states and in doing so will spread its model 

of ensuring peace and security through economic and political integration. The European 

Union was set up with the aim of ending the frequent and bloody wars between 

neighbouring states, which culminated during in the Second World War.8 The enlargement 

has always been a core aim of the Union. The preamble to the ECSC treaty spoke more of 

safeguarding the peace, establishing an economic Community, substituting for old-age 

rivalries and bloody conflicts and merging of essential interests rather then coal and steel.9 

 

The enlargement of the EU has helped to respond to major changes such as the collapse of 

communism. It has consolidated democracy, human rights and political stability across the 

continent. Economically, enlargement has increased prosperity and competitiveness, 

enabling the Union to respond better to the changes of globalisation. Furthermore, it has 

increased the EU’s weight in the world, and made the Union a stronger international 

player. European Union citizens can benefit from enlargement in many other ways, such as 

easier travel, better chances to study abroad, and superior business conditions. With more 

countries, the EU is in a better position to solve common problems and, for example, to 

fight international organised crime and coordinate environmental measures.10 

                                                
8 Europa (Portal site of the European Union), The history of the European Union, November 2009.   
http://europa.eu/abc/history/index_en.htm 
9 Inglis, K., EU Enlargement: Membership conditions applied to future and potential Member States, in 
Blockmans, S., & Lazowski, A., (ed.), The European Union and its Neighbours, A legal appraisal of the 
EU’s policies of stabilisation, partnership and integration, Cambridge University Press, 2006, p. 62.  
10 Europa, supra note 8, Press Releases; Questions and answers on the Union’s strategy and its integration 
capacity, http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/06/413 
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2.3 The Accession Process 
 

Before a country applies for membership in the Union, usually an association agreement is 

signed to help prepare the country for candidacy and eventual membership. The 

association agreement helps the applicant countries to prepare for meeting the criteria and 

to begin negotiations. In the case of the Western Balkans, a special process, the 

Stabilisation and Association Process (SAP) exists to deal with the special circumstances 

in theses countries. 

 

Any country that satisfies the conditions set out in article 49 (1) TEU can submit an 

application to join the EU. A country that wishes to join submits an application for 

membership to the Council, which henceforth asks the Commission to assess the 

applicant’s ability to meet the conditions of membership. The Council is the main 

governing body dealing with EU enlargement. The Commission submits regular reports 

about the progress achieved by the countries to the Council. The Council can either accept 

or reject the Commission's opinion. If the Commission delivers a positive opinion, and the 

Council unanimously agrees to negotiating mandate, negotiations are formally opened 

between the candidate and the Member States. According to the Treaty, each current 

Member State and the European Parliament must agree to any enlargement.  

 

When the treaty of accession has been ratified by all of the Member States, the institutions 

of the Union, and the candidate country itself, the candidate country will join the Union on 

the date specified in the treaty. 

 

The entire process, from application to membership has usually taken approximately a 

decade. None the less some countries, notably Sweden, Finland and Austria have been 

faster, taking only a few years. The process from application for association agreement 

through accession has taken far longer, as much as several decades (Turkey for example 

first applied for association in the 1950s).11  

                                                
11 The EurActiv Network – European Union Information Website, November 2009. 
http://www.euractiv.com/en/enlargement/introduction-enlargement/article-129588. Cf. Kochenov D., who 
sketches  a chronology of 16 enlargement events before a country fully joins the EU;  Kochenov, D., EU 
Enlagement Law: History and Recent Development: Treaty – Custom Concubinage? European Integration 
online Papers (EIoP) Vol. 9 (2005) Nr. 6; http://eiop.or.at/eiop/texte/2005-006a.htm 
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2.4 The Future Enlargement and Potential Countries 

 

The enlargement of the European Union is set to continue. At the moment there are four 

candidate countries; Croatia, Turkey, Macedonia and Albania. Among the counties of the 

Western Balkans, Croatia is the most advanced in its path towards the EU. Croatia 

formally began the accession negotiations with the EU in October 2005 and if the current 

pace of reforms keeps up the county will be able to join the EU in 2011 or 2012. Turkey 

also started the accession negotiations in October 2005. Macedonia became a candidate 

country in December 2005 but accession negotiations have not started. Albania became a 

candidate country in November this year (2009). 

 

The other countries of the Western Balkans, Bosnia and Herzegovina, Montenegro, Serbia 

and Kosovo, have all been promised the prospect of EU membership when they are 

ready.12 They are known as “potential candidate countries”. Iceland has also applied to join 

the EU, the country’s government has set the target date in 2012 for joining the Union.13 

 

In longer term the EU many consider as potential members the Eastern European 

countries; Ukraine, Armenia, Azerbaijan, Georgia, Moldavia and Belarus. These countries 

have been an important part of EU’s neighbourhood policy and several of them have 

ambitions to join the Union in due course.  The Georgian president has suggested that it 

would be ready to apply to the EU for membership in 2011.14  

                                                
12 European Commission - Enlargement, Countries on the road to membership, November 2009. 
http://ec.europa.eu/enlargement/the-policy/countries-on-the-road-to-membership/index_en.htm 
13 CNN.com/Europe, Iceland applies to join European Union, July 2009, November 2009. 
http://edition.cnn.com/2009/WORLD/europe/07/17/iceland.eu.application/index.html?eref=edition_business 
14 The European Movement UK, Future Enlargement of the EU, Revised January 2009, November 2009, 
http://www.euromove.org.uk/index.php?id=6502 
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3 THE CONDITIONS OF ACCESSION 

 

3.1 Conditions of accession according to the Treaty 
 

European identity was in the beginning the only condition for membership in the 

Community. Article 237 in the Rome Treaty proclaimed that “any European state may 

apply to become a member of the Community”. The first enlargement of the European 

Community in 1973 (Britain, Ireland and Denmark) did not take place on the basis of any 

other explicit membership criteria. In the mid 1970s, however, the membership conditions 

became an explicit matter of concern, because of the unfolding events in Greece, Portugal 

and Spain. These countries were making a transition from authoritarian rule to democracy. 

The Council wanted to support and encourage democratic forces and made clear that these 

countries could join the Community if they proceeded with the democratization.15 In 1978 

the European Council declared that “respect for and maintenance of representative 

democracy and human rights in each Member State are essential elements of membership 

in the European Communities”.16 Since then many other conditions have evolved.  

 

For a country to be able to apply for EU membership it must meet the criteria set out in the 

Treaty. In order to gain membership it must then meet the Copenhagen Criteria established 

by the European Council in 1993 and enforced by previous enlargements.  

 

 

3.1.1 Article 49 Treaty of European Union 
 

The basic welcoming principle for joining the European Union is established in the EU 

Treaty. It makes clear that any country in Europe may apply for membership. Article 49 

(1) of the Treaty of European Union (TEU) establishes the condition for eligibility to apply 

for EU-membership, as well as the procedure for becoming a member of the Union. The 

article states that “any European state which respects the principles set out in Article 6 (1) 

may apply to become a member of the Union.” The required principles are “liberty, 

                                                
15 Smith, K.E., The Evolution and Application of EU Membership Conditionality, in Cremona, M. (ed.), The 
Enlargement of the European Union, Oxford University Press, 2003, p 109-110.  
16 Copenhagen European Council, Declaration on Democracy, 8 April (EC Bull. 4-1978). 
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democracy, respect for human rights and fundamental freedoms, and the freedoms of law.” 

Stemming from the practice of former enlargements, the membership of the Council of 

Europe can be added to the application criteria. According to Dimitry Kochenov these 

criteria have been in force since the first enlargement round.17  

 

The application criteria for EU membership according to the TEU are the following: 

-   Statehood; 

-   Europeaness; 

-  adherence to the requirements of Article 6 (1) TEU (freedom, democracy, respect for 

…human rights and fundamental freedoms and the rule of law) and 

-   membership of the Council of Europe. 

 

Article 49 (1) does not allow for any exceptions, once an application for membership of the 

Union is submitted, all the listed criteria have to be met. Meeting them only partially or 

failing to meet some of them automatically disqualifies the applicant on technical grounds. 

Having met all the application criteria does, however, not guarantee that the application 

will be accepted by the Council. The rights of the applicant countries are only limited to 

the right “to apply to become a member of the Union”. 18 

 

Hillion argues that the absence of clear direction as to what the substantive conditions of 

entry are, has lead both the Member States and the institutions of to supplement the Treaty 

provisions with various requirements. According to the author each enlargement has been 

an occasion for the Member States and the institutions to reflect and elaborate on the 

conditions of entry. This is due to the evolution of the Community and of its legal order, 

but also as a reaction to the increase of membership applications that the Union has had.19 

 

 

                                                
17 Kochenov, D., EU Enlargement and the Failure of Conditionality. Pre-accession Conditinality in the 
Fields of Democracy and the Rule of Law, Kluwer Law International, 2008, p.24.  
18 Kochenov, supra note 17, p 22-23. 
19 Hillion, C., The Copenhagen Criteria and their Progeny, in EU Enlargement: A Legal Approach. Essays in 
European law, Hart Publishing, 2004, p 2-3. 
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3.2.1.1 Statehood 
 

Article 49 (1) TEU refers to States and excludes the possibility of accession of non-Statal 

bodies to the EU.20 

 

A state is usually defined in international law as an entity with “a permanent population; a 

defined territory; and a capacity to enter into relations with other States.”21 Kochenov 

writes that in order to meet the Statehood criterion under article 49 (1) TEU the applicant 

state should be a state under international law, in full control of its international relations 

and with a set of goals not in contradiction to the objectives of the EU. This criterion of 

Statehood does not represent much of a problem for the majority of the European States.22 

The exception in this case might be Kosovo, which is not recognized as an independent 

country by five of the Member States of the Union.23 Without theses states recognizing 

Kosovo it has no possibility of becoming a member of the Union. Despite this the Union 

has followed Kosovo and its capacity to meet the conditions for accession. Progress 

Reports have been issued by the EU concerning the progress of Kosovo and it has been 

judged as being equal to other potential candidate countries.24 

 

 

3.1.1.2 Geographical Criterion – Definition of a “European state” 

 

Article 49 (1) states that any “European state” may apply to become a member of the 

Union. The article fixes geographical restrictions by limiting membership to countries 

within European territory. There is, however, no clear geographical definition to be found 

in the Treaties or in any official document what a “European State” is. This remains 

undefined, neither the Commission nor the Council has fixed the borders of the Union. 

                                                
20 Kochenov, supra note 17, p. 24. 
21 Art. 1 of  the Montevideo Convention on Rights and Duties of States, signed on 26 December 1933. 
22 Kochenov, supra note 17 p. 24. 
23 Kosovo is recognized as an independent country by 22 out of the 27 Member States of the EU. The five 
EU countries that have not recognized Kosovo are Cyprus, Malta, Greece, Slovakia and Spain. Possible 
membership for the Vatican City in the EU is very doubtful. Cf. Kochenov, supra note 17 p. 25, where he 
treats the case of the Vatican City, Republic of San Marino, the Principality of Monaco, the principality of 
Andorra and Greenland. 
24 Cf. Commission 2009 Progress Report concerning Kosovo;  
http://ec.europa.eu/enlargement/pdf/press_corner/key-documents/reports_nov_2008/kosovo_progress_report_en.pdf	  
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However, when Morocco applied to join the EU in 1987, the application was rejected on 

the grounds that Morocco was not a European country, according to the Commission. The 

country was explicitly excluded on the basis of the geographical criterion alone.25  

 

The exact limits of Europe have and will probably continue to be debated. Cyprus, for 

example, is geographically Asian but its extensive historical, cultural, and political ties to 

other European countries lead many to consider it as a European country in non-

geographical contexts. Turkey also presents a challenging contradiction to the geographic 

requirement. Despite a section of north-western Turkey being acknowledged as lying 

within Europe, the vast majority is located geographically in Asian. Despite this, Turkey’s 

inclusion in the pre-accession strategy in now a fact and the country holds a “candidate 

country” status for membership in the Union. This raises the question of whether being in 

Europe is really an essential precondition to being part of the European Union. 

 

According to the Commission, the provision in article 49 (1) TEU does not mean that all 

European countries must apply, or that the EU must accept all applications. The 

Commission thinks that the European Union is defined first and foremost by its values. 

The Commission considers that the term “European” combines geographical, historical and 

cultural elements which all contribute to a European identity.26 “The shared experience 

proximity, ideas, values, and historical interaction cannot be condensed into a simple 

formula, and is subject to review by each succeeding generation. It is neither possible nor 

opportune to establish now the frontiers of the European Union whose contours will be 

shaped over years to come.”27  

 

The legal scholars generally oppose a purely geographical understanding of the 

“European” prerequisite.28 There will probably never be a clear physical border that 

defines Europe. The political border of the EU has changed every time a new country has 

joined.  The European Union is a political project, and its borders are political. Some 

                                                
25 Ingils, K.., EU Enlargement: Membership conditions applied to future and potential Member States, in 
Blockmans, S., & Lazowski, A., (editors), The European Union and its Neighbours, A legal appraisal of the 
EU’s policies of stabilisation, partnership and integration., Cambridge University Press, 2006, p. 7. 
26 COM (2006) 649 final Enlargement Strategy and Main Challenges 2006 – 2007, including annexed special 
report on the EU's capacity to integrate new members, p. 18  
27 European Commission 1992. http://www.europarl.europa.eu/summits/lisbon/li3_en.pdf  p 53.  
28 Kochenov, D., EU Enlagement Law: History and Recent Development: Treaty – Custom Concubinage? 
European Integration online Papers (EIoP) Vol. 9 (2005), p 10. 
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Caribbean islands like Martinique and Guadeloupe are part of the EU’s territory, while 

some European countries are not part of the Union – such as Norway and Switzerland, 

despite the connection to mainland Europe. To avoid circumstances with countries feeling 

or being discriminated when applying for EU memberships the Union should emphasize 

the criteria clearly about the eligible areas and states. In the case of Turkey for example, 

this criteria is still often discussed despite the fact that Turkey has reached the status of a 

candidate country. 

 

 

3.1.1.3 Democracy, the Rule of Law and Protection of Human Rights 
 

Democracy, the rule of law and protection of human rights have been among the necessary 

conditions for accession to the Union from the very beginning of the European integration 

process. The fact that an applicant country should be a democratic state follows from the 

history of the European enlargements and the relations of the Community with the 

associated countries. For example the dictatorial regime in Spain was the reason for which 

the initial application from Spain to join the Community was left unanswered. The 

Commission has usually stressed the importance of the democratic consolidation in the 

future Member States when dealing with application of accession. The importance of 

democracy was underlined on numerous occasions; being reflected in the preamble of the 

EC Treaty, in the opinions of the institutions, and in numerous declarations by the Council, 

Commission and the European Parliament as well as in the ECJ jurisprudence.29 

 

This criterion stated in article 49 TEU is predated by a similar criterion, namely the 

Copenhagen Political criterion. The relation between these two will be dealt with further 

below (see chapter 3.3.1). 
 

 

                                                
29 Kochenov, supra note 28, p. 10- 11.  
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3.1.1.4 Membership of the Council of Europe 
 

Some scholars argue that the Membership of the Council of Europe30 is another necessary 

criterion for joining the European Union.31 This is reasonable in the light of the values the 

Council of Europe shares with the EU. It is also well known that the applicant countries 

often saw the membership of the Council of Europe as a necessary step towards EU 

membership.32  

 

The criterion regarding membership of the Council of Europe for applying EU membership 

is the only one outside the wording in article 49 TEU. However, the Commission 

demonstrate quite explicitly that membership of the Council of Europe is a necessary step 

towards accession to the Union. References to this organisation can be found in almost all 

the documents released in the preparation for the fifth and sixth enlargements.33 The 2003 

Commission’s Strategy “Towards the Enlarged Union”, for example, points at the 

importance of adherence to the international human rights instruments, those adopted by 

the Council of Europe. Outlining the Commission’s method it states that “the Commission 

analyses the way in which the candidate countries respect and implement the provisions of 

the major human rights conventions”.34 

 

 

3.2 The Copenhagen Criteria 
 

In June 1993, The European Council meeting in Copenhagen opened the way for 

enlargement to the Central and Eastern Europe countries (CEECs). The Council took a 

firm commitment to enlarge the EU and acknowledged formally that the CEECs that desire 

membership shall become members of the European Union.35 It was the first time that such 

                                                
30 Council of Europe has 47 members; the 27 EU members plus Albania, Bosnia and Herzegovina, Croatia, 
Macedonia, Montenegro, Serbia, Turkey, Iceland, Norway,  Switzerland, Armenia, Azerbaijan, Georgia, 
Moldova, Russian Federation, Ukraine, Andorra, Liechtenstein, Monaco and San Mario.  
31 Kochenov, supra note 17, p. 36. 
32 Kochenov, supra note 28, p. 11.  
33 Kochenov, supra note 28, p. 36. 
34 COM (2002) 700 final Towards the enlarged Union, Strategy Paper and Report of The European 
Commission on the progress towards accession by each of the candidate, p. 9.  
35 Conclusions of the presidency, European Council in Copenhagen, June 1993, p 13. 
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a promise was made to European states that had not yet applied for membership.36 The 

decision to enlarge the Union was a controversial one, as the Member States were divided 

over whether to prioritise widening (enlargement) or deepening (a deeper commitment 

within the Union between its members). The spread of violence and instability in Eastern 

Europe (especially in former Yugoslavia and the former Soviet Union) strengthened the 

argument for widening.37 

 

By imposing membership conditions the Member States were reassured that the deepening 

would not be endangered.38 Finally the Council declared that the associated countries from 

Central and Eastern Europe could join the EU, but that candidate countries must meet the 

membership criteria, today known as the Copenhagen criteria. These criteria demands: 

- that the candidate country has achieved stability of institutions guaranteeing democracy, 

the rule of law, human rights and respect for and protection of minorities;  

- the existence of a functioning economy as well as the capacity to cope with competitive 

pressure and market forces in the European Union; 

- the ability to take on the obligations of membership, including the adherence to the aims 

of political, economic and monetary union.39 

 

The Copenhagen criteria were further developed by the European Council in Madrid in 

1995. The Council established that membership also required that the candidate country 

must have created the conditions for its integration through the adjustment of its 

administrative structures. The Council claimed that the mutual trust between EU members 

required that EU legislation would be implemented effectively through appropriate 

administrative and judicial structures.40 
 

As one can see the Copenhagen criteria refers specifically to the countries of Central and 

Eastern Europe but today the Copenhagen criteria is the all-embracing phrase for the pre-

                                                
36 Hillion, supra note 19, p. 1. 
37 Smith, supra note 15, p. 113. 
38 Smith, supra note 15, p. 113.  
39 Conclusions of the presidency, European Council in Copenhagen, 21-22 June 1993, p 13. 
40 European Commission, - Enlargement, November 2009, 
http://ec.europa.eu/enlargement/enlargement_process/accession_process/criteria/index_en.htm 
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accession conditionally and are used as a standard frame in order to measure a country’s 

ability to meet the requirements to join the Union.41 

 

 

3.2.1 Political Criteria 
 

The Copenhagen political criteria calls for a candidate country to have achieved stability of 

institutions guaranteeing democracy, the rule of law, human rights and respect for and 

protection of minorities.42 

 

The Copenhagen political criteria predate the provisions of article 49 (1) TEU as revisited 

by the Amsterdam Treaty, which was entered into force 1 May 1999. According to Hillion 

article 49 (1) TEU incarnates and partially “constitutionalizes” the Copenhagen political 

criteria. When the Council addresses the question of enlargement it still refers to the 

Copenhagen Criteria rather than just simply turn to the political condition set out in article 

49 (1) with its reference to article 6 (1) TEU. This choice indicates that there are two 

standards that apply; the stricter Copenhagen criteria applies for candidate countries, which 

also includes the protection of minorities. The less demanding standards set out in article 6 

(1) TEU apply for Member States.43  

 

 

3.2.1.1 Democracy and the Rule of Law 
 

Despite being provided for under Article 6 TEU – democracy and the rule of law are not 

defined. This principle has to be considered as something of “an umbrella concept” that 

has no determinate meaning.44 The Commission has defined it as a combination of free and 

fair elections, political pluralism, freedom of expression and freedom of religion, and the 

need for democratic institutions as well as independent judicial and constitutional 

authorities.45 This approach was however criticized for treating democracy as a simplistic 

                                                
41 Inglis, supra note 25, p. 72. Hillion, supra note 19, p 2.  
42 Conclusions of the Presidency, European Council in Copenhagen, 21-22, June 1993, p 13. 
43 Hillion, supra note 19, p. 3 & 21. 
44 Tatham, A.F., Enlargement of the European Union, Kluwer Law International, 2009, p. 209 
45 COM 97 (2000) Agenda 2000: For a stronger and wider Union, p. 16.  
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sum of the holding of multiparty elections, the protection of human rights, the protection of 

civil rights and the establishment of the rule of law. This model concentrated attention on 

forms and events and thereby the emphasis was taken away from the relationship and 

process.46  

 

A list of elements that the Commission takes into account when examining the level of 

compliance for countries to enter the Stabilisation and Association Process (SAP) was set 

out by the General Affairs Council in 1997.47 For democratic principles each country was 

to provide:  

- for representative government, an accountable executive;  

- for the government and public authorities to act in a manner consistent with the 

constitution and the law; 

- the separation of powers (government, administration, judiciary) and; 

-  free and fair elections at reasonable intervals by secret ballot.  

 

In the respect of the rule of law (together with human rights) the Council made reference to 

the need for:  

- effective means of redress against administrative decisions; 

- access to courts and the right to fair trial;  

- equity before the law and equal protection by the law, and;  

- freedom from inhuman or degrading treatment and arbitrary arrest.  

 

Various documents used by the Union in this field have come to provide increasingly 

detailed content criteria or benchmarks with which to measure the success, or failure, to 

fulfil the principle of democracy and the rule of law. Tatham, however, criticizes these 

benchmarks and writes that these provide simply “a checklist of institutions and practices 

that may be ticked off by Commission bureaucrats in evaluating a candidate country’s 

preparedness for commencing accession negotiations as well for accession itself.”48

                                                
46 Tatham, supra note 44, p. 209. 
47 General Affairs Council, conclusions on the principle of conditionality governing the development of the 
European Union's relations with certain countries of south-east Europe, 19 April 1997: Bulletin EU 4-1997, 
points 1.4.67 and 2.2.1. 
48 Tatham, supra note 44, p. 210. 
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3.2.1.2 Human Rights 

 

The European Union has developed from a merely economical cooperation, that in the 

beginning had very little to do with human rights; Today the role of the human rights are 

promoted highly within the Union and extensively considered when it comes to the 

question of enlargement. However, like democracy, the human rights conditions have 

always been a constant feature of the Community. This fact is supported by the words on 

the Preamble of the Commission’s opinion in 1985 favouring the Spanish and Portuguese 

accession. The Commission stated therein that “the principles of pluralist democracy and 

respect for human rights form part of the common heritage of peoples of the States brought 

together in the European Communities and constitute therefore essential elements of the 

said Communities.”49 

 

The collapse of communist regimes in the CEECs and the prospect of membership 

applications from many of them stimulated the Luxembourg European Council to make its 

own Declaration on Human Rights in 1991. The declaration laid down that “respecting, 

promoting and safeguarding rights is an essential part of international relations and one of 

the cornerstones of European cooperation as well as of relations between the Community 

and its Member States and other countries.”50 Accession with regard to human rights has 

gone hand-in-hand with the condition of democracy and the rule of law.51 As drafted by the 

General Affairs Council in 199752 the condition on human rights (together with the rule of 

law) demands; 

- Freedom of expression, including independent media;  

- right of assembly and demonstration;  

- rights of association; 

- right to privacy, family, home and correspondence, and;  

- the right to property 

 

                                                
49 European Union, Opinion of 31 May 1985 on the Application for Accession to the European Communities  
by the Kingdom of Spain and the Portuguese Republic. OJ 1985 L302/3. 
50 Conclusions of the Presidency, European Council in Luxemburg, 28-29 June 1991. Annex V, Declaration 
on Human Rights, point 1.45. 
51 Tatham supra note 44, p. 211. 
52 General Affairs Council, supra note 47, points 1.4.67 and 2.2.1. 
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The evaluation of the respect for human rights is initiated with a review of the candidate 

country’s membership of the Council of Europe and the ratification of the European 

Convention on Human Rights (ECHR) and its protocols. This is followed by an analysis of 

the progress of signature or ratification of international or regional conventions on human 

rights and fundamental freedoms.53  

 

 

3.2.1.3 Minority Rights                                                                                  
 

The 1993 Copenhagen Council further highlighted the importance of minority rights and 

laid down that “the respect for and protection of minorities” was a precondition for EU 

accession.54 The catalogue of rights that minorities should enjoy are not provided in any 

EU instrument but are derived from a variety of documents issued by the Organization for 

Security and Cooperation in Europe (OSCE) and the Council of Europe.55 Minority rights 

and the protection of minorities as drafted by the General Affairs Council in 199756 

demands:  

- Right to establish and maintain their own educational, cultural and religious institutions, 

organisations or associations; 

- adequate opportunities for these minorities to use their own language before courts and 

public authorities; 

- adequate protection of refugees and displaced persons returning to areas where they 

represent and ethnic minority. 

 

Tatham remarks that minority protection is neither an EU rule nor a strong rule within the 

accession. This criterion lacks a common standard and varies greatly across candidate 

countries. Some states have problematic minority situations and thus face constant scrutiny 

and explicit demands from the Union while other states merely comply with the minority 

criterion but are spared any disciplining from the EU. The author advocates that this is an 

area the Union should address in a more meaningful way with the prospect of enlargement 

                                                
53 Tatham supra note 44, p. 214.  
54 Conclusions of Presidency, European Council in Copenhagen, 21-22 June 1993, point 1.13. 
55 Tatham supra note 44, p. 215.  
56 General Affairs Council, conclusions on the principle of conditionality governing the development of the 
European Union's relations with certain countries of south-east Europe, 19 April 1997: Bulletin EU 4-1997, 
points 1.4.67 and 2.2.1. 
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to Southeast Europe and Turkey, which have minority issues.57 A way to meet these issues 

by the EU Member States would be to strive towards a more common standard concerning 

minority rights protection and practice this accession criterion strictly towards the 

applicant states 

 

 

3.2.1.4 Good Neighbourly Relations and no Territorial Disputes 
 

In 1999, the Helsinki European Council added a “good-neighbour” criterion to the list of 

accession conditions. Entrant states that have disputes with neighbouring countries are 

required to resolve their issues before entry.  Earlier the Commission had already made the 

statement that “before accession applicants should make every effort to resolve any 

outstanding border dispute among themselves or involving third countries. Failing this they 

should agree that the dispute be referred to the International Court of Justice”.58  

 

The criteria of good neighbourly relations and no territorial disputes has been established 

as a general principle in terms of ten universally recognised principles deriving from the 

UN Charter, the Helsinki Final Act and the Paris Charter for a New Europe. The criteria 

can be said to encompass “good neighbourly relations and the appropriate means of 

developing friendly relations – of mutual respect, of trust and confidence and of security of 

peace among states”.59 

 

According to Foster, the Helsinki summit marked the realization that the Copenhagen 

criteria could not be strictly applied but that some flexibility had to be exercised.60 Case in 

point can be that the Greek and Turkish parts of Cyprus were not able to resolve fully their 

differences prior to the entry of the island to the EU in May 2004. This led to fact that the 

southern Greek half of the island alone joined the EU. Potential border disputes existing 

between Estonia and Latvia on one hand and the Russian Federation on the other were also 

not resolved prior to accession.61 

                                                
57 Tatham supra note 44, p. 217. 
58 COM 97 (2000) final Agenda 2000: For a stronger and wider Union. 
59 Inglis supra note 25, p. 80.  
60 Foster, Foster on EU law p. 24. 
61 Inglis supra note 25, p. 218-224.  
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3.2.2 The Economic Criteria 
 

The Copenhagen economic criteria relates to the candidate’s economic situation. The 

criteria demand that the candidate country has a functioning market economy as well as the 

capacity to cope with competitive pressures and market forces within the Union.62 A 

functioning economy can be measured by several indicators; trade and barriers must be 

liberalized, significant barriers to market economy establishments of new firms and exit 

(bankruptcy) needs to be absent. The country is also required to be able to legally enforce 

economic rights and contracts and have a macroeconomic stability.63 

 

The economic criteria originate from previous enlargement processes. In the context of the 

UK’s accession to the Community it was declared that the UK was not ready to accede 

because of its economic situation, which was found to be an obstacle to its participation in 

the Common Market. The economic condition was called upon again in 1967 when the UK 

applied for joining the Community. The acceptability of the application was therefore 

subject to the candidate’s economic recovery, comparable to the economic assessment of 

Greece, Portugal and Spain before their accession to the Community. Although wealth and 

economic fitness were not explicit requirements to their participation in the Common 

Market, their economic difficulties were underlined as a cause of concern by the 

Commission.64  

 

The requirements to fulfil the Copenhagen economic criteria are higher compared with 

previous accessions. Since the fifth enlargement, candidates must be willing to enter into 

EMU and adopt stage II of EMU, which requires central bank independence, co-ordination 

of economic policies and compliance with the Stability and Growth Pact.65 The 

Copenhagen economic criteria are, however,  more flexible then the political criteria in the 

manner that accession negotiations may begin provided that a country has taken it first 

steps in this direction and can be excepted to meet the requirements in advance of its 

accession.66  

                                                
62 Conclusions of the presidency, European Council in Copenhagen, 21-22 June 1993, p 13. 
63 Inglis supra note 25 p. 82 (ref. to Hoffmeister in note 79). 
64 Hillion supra note 19, p. 7. 
65 Ingils supra note 25, p. 83. 
66 Inglis supra note 25, p. 82.  
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3.2.3 The Acquis Criteria 
 

According to the last part of the Copenhagen criteria (as it was developed further by the 

European Council in Madrid in 1995) the applicant country has to show its ability to take 

on the obligations of membership. This means accepting and observing the acquis 

communautaire (hereinafter acquis), defined by the Commission as “the rights and 

obligations, actual or potential, of the Community system and its institutional 

framework”.67 This principle has been a part of the Union enlargement method since the 

time of the rejection of the membership application in 1963, based on the fear that Britain 

was unwilling or unable to adapt the acquis. 68 

 

The acquis is the body of European Treaties, laws, and norms. The acquis consists of over 

100 000 pages and just translating the text into its own language is a big test of the 

candidate country’s administrative and institutional capacity. For the negotiations with 

Croatia and Turkey the acquis was spit up into 35 chapters.69 The acquis is constantly 

evolving due to the ongoing process of deepening European integration and the 

enhancement of legislative activity of the EU institutions. The acquis is therefore an 

increasingly demanding criterion for the latest candidates.70 When the Central and Eastern 

European countries were about to join the Union, the acquis had expanded to include the 

common foreign and security policy, as well as justice and home affairs and the realization 

of the political and monetary Union.71 

 

In general terms the acquis includes: 

- the content, principles and political objectives of the Treaties on which the Union is 

founded; 

- legislation and decisions adopted pursuant to the Treaties, and the case law of the Court 

of Justice; 

- other acts, legally binding or not, adopted within the Union framework, such as inter-

institutional agreements, resolutions, statements, recommendations, guidelines; 

                                                
67 Commission report, Europe and the Challenge of Enlargement, 24 June 1992. para. 11-12.  
68 Tatham supra note 44, p. 28.  
69 See Appendix 2 containing all the chapters.  
70 Hillion supra note 19, p 11.  
71 COM 97 (2000) final Agenda 2000: For a stronger and wider Union, p. 39.  
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- joint actions, common positions, declarations, conclusions and other acts within the 

framework of the common foreign and security policy; 

- joint actions, joint positions, conventions signed, resolutions, statements and other acts 

agreed within the framework of justice and home affairs; 

- international agreements concluded by the Communities, the Communities jointly with 

their Member States, the Union, and those concluded by the Member States among 

themselves with regard to Union activities.72 

 

It is the candidate country’s responsibility to adapt its legal order to make it compatible 

with EU law.73 In order to fully side with the EU legislation and to implement the acquis 

efficiently, the applicant country must bring its institutions, management capacity and 

administrative and judicial systems up to Union standards. This, first and foremost, 

requires a well-functioning and stable public administration and an independent judicial 

system.74 For example, the applicant’s courts should be able to function efficiently in cases 

concerning EU law. The courts must be capable of recognizing fundamental principles of 

EU law, such as the supremacy of EU law75 and the direct effect of some legislation.76 The 

national courts must also be able to cooperate with the ECJ to make use of the preliminary 

ruling procedure in article 234 TEC.77 

 

The negotiations that take place between the Member States and the candidate countries 

are a very much take-it-or-leave-it negotiations, since the candidate country is not in a 

position to renegotiate the acquis. The candidate countries can only discuss technical 

changes such as the number of seats the new Member States will possess in the European 

Parliament and other committees, as well as its voting in the Council. Hillion therefore 

argues that the level of required adaptation for joining the Union is higher for the newest 

Member States and the candidates. This due to the fact that the acquis has developed to 

include the Schengen cooperation and the EMU as well, which are excluded for some 
                                                
72 European Commission – Enlargement, How does a country join the EU? 
http://ec.europa.eu/enlargement/enlargement_process/accession_process/how_does_a_country_join_the_eu/n
egotiations_croatia_turkey/index_en.htm 
73 Hillion supra note 19, p. 9. 
74 European Commission, COM (2002) 700 Towards the enlarged Union, Strategy Paper and Report of The 
European Commison on the progress towards accession by each of the candidate countries, p 10.  
75 This was established by the ECJ in the case of Costa v E.N.E.L, Case 6/64, 15 July 1964. 
76 This doctrine was established by the ECJ in one of its most famous cases; van Geld & Loos. V Netherlands 
Inland Revenue Administration, Case 26/62, 5 February 1963.  
77 COM 200 (97) final, Agenda 2000; For a stronger and wider Union, p 46.   



 30 

Member States today. A different approach was adopted during the southern enlargement, 

as the Commission then recommended the use of transitional periods in order to help the 

candidate’s legal adaptation after accession.78 

 

 

3.2.4 The Union’s Capacity to Absorb More Countries 
 

For a successful implementation of the enlargement the EU need to achieve the necessary 

technical adaptations to take account of the new members. These adaptations, to be found 

in Treaties and EC secondary legislation, include the size and composition not only of the 

Commission and the Parliament but also of other EU institutions and organs.79 The 

widening puts a strain on the deepening of integration efforts and the Union needs to 

function in decision-making. In this regard the 1993 Copenhagen European Council added 

another criterion. 

 

The Council pointed out that enlargement depends not only on the candidate’s fulfilment 

of accession conditions, but is also subject to the Union’s capacity to absorb new members, 

while maintaining the momentum of European integration in the general interests of both 

the Union and the Candidate countries.80 In other words, the EU must be able to absorb 

new members and maintain the momentum of integration. This criterion is known as the 

“fourth Copenhagen Criterion”.81 In 2006 the Commission was asked to make a report 

concerning the Union’s capacity to integrate new Members. The Commission calls this 

criteria “integration capacity” and defined it as follows: 

 “The EU’s absorption capacity, or rather integration capacity, is determined by 

the development of the EU's policies and institutions, and by the transformation 

of applicants into well-prepared Member States. The capacity of would-be 

members to accede to the Union is rigorously assessed by the Commission on 

the basis of strict conditionality. Integration capacity is about whether the EU 

can take in new members at a given moment or in a given period, without 

                                                
78 Hillion supra note 19, p. 15. 
79 Tatham supra note 44, p. 230. 
80 Conclusions of the presidency, European Council in Copenhagen, June 1993, p 13. 
81 Tatham supra note 44, p. 231, note 232. 



 31 

jeopardizing the political and policy objectives established by the Treaties. 

Hence, it is first and foremost a functional concept.” 82 

 

As Inglis stresses; it is useful to keep this criteria in mind because further enlargements 

will emphasize and accentuate the problems facing the Union in terms of its capacity to 

absorb new members and the continued evolution, implementation and enforcement of the 

acquis communautaire. The author points out, however, that the Member States, so far, 

have not reverted to the fourth Copenhagen criteria in order to prevent an enlargement 

from going ahead as planned in political negotiations between the European Council and 

the candidates. When such a possibility has been tendered, it has been pushed aside by the 

Council, the Commission and the European Parliament.83 This shows the political will of 

expanding the Union. 

 

 

3.3 Progress Reports  
 

Each year the Commission adopts its “enlargement package” – a set of documents 

explaining its policy on EU-Enlargement. The package includes an annual strategy 

document offering an updated overview of the Enlargement policy, its objectives and 

prospects, and an assessment of the progress made over the last twelve months by each of 

the candidates and potential candidates. In addition, the Commission issues regular 

progress reports about countries in meeting the Copenhagen criteria. In theses report the 

Commission services, monitors and assesses in detail what each candidate and potential 

candidate has achieved over the last year and where more effort is needed. Progress is 

assessed for each criterion.84 Concerning the acquis criteria the Commission analyses to 

what extent legislative measures have been taken to enable implementation of the acquis in 

each chapter, and if any further measures need to be taken. The Commission furthermore 

                                                
82  COM (2006) 649 final Enlargement Strategy and Mail Challenges 2006 – 2007, including annexed 
special report on the EU’s capacity to integrate new members, p 18. 
83 Inglis supra note 25, p. 64. European Commission – Enlargement, Conditions for Enlargement.  
http://ec.europa.eu/enlargement/the-policy/conditions-for-enlargement/index_en.htm 
84 European Commission – Enlargement, Progress reports. http://ec.europa.eu/enlargement/how-does-it-
work/progress_reports/index_en.htm. Cf. Commission webpage for these documents; 
http://ec.europa.eu/enlargement/press_corner/key-documents/reports_oct_2009_en.htm 
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assesses if the candidate country has established administrative structures required to 

implement the acquis.85  

 

On 14 October 2009 the Commission adopted its annual strategy document explaining its 

policy on EU enlargement. The document summarises the progress made over the last 

twelve months by each candidate and potential candidate: Croatia, Macedonia, Turkey, 

Albania, Bosnia and Herzegovina, Montenegro, Serbia and Kosovo.86 

 

 

3.4 Conclusions 
 

The aim of this chapter has been to distinguish the legal conditions that apply for a country 

whishing to join the Union. As shown, the conditions for enlargement enjoys dual 

regulation; both in the Treaty and by customary law. The conditions set in article 49 (1) 

and article 6 TEU can be called EU enlargement law. But the Treaty’s provision has been 

updated during the previous enlargement. This unwritten law can be described as 

customary enlargement law of the European Union. 

 

To summarise, in order to expect its application not to be rejected, the applicant country 

should satisfy the following criteria; it should be Member of the Council of Europe, 

respecting freedom, democracy, the rule of law and protecting human rights and 

fundamental freedoms. These criteria can be claimed to be unclear and vague, but they are 

far to too general to be able to give a detailed and strict guidance that should be followed 

when considering membership for new countries. Furthermore the country needs to comply 

with the geographical criterion and has to be a “European state”. Logically, enragement 

must stop somewhere. Although it seems like the exact borders of the European Union 

remain to be debated, and that they are, in the end, defined by political will of the Members 

States. Since the EU Treaty gives any European country the right to apply for membership 

in the Union, any attempt to draw a finial boundary around its territory which excluded 

European countries would not be consistent with the Treaty. By defining its final 

                                                
85 European Commission, COM (2002) 700 final Towards the enlarged Union, Strategy Paper and Report of 
The European Commission on the progress towards accession by each of the candidate countries, p 9.  
86 European Commission, COM (2006) 649 final Enlargement Strategy and Mail Challenges 2006 – 2007, 
including annexed special report on the EU’s capacity to integrate new members. 
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boundaries it would also weaken the EU’s ability to encourage positive change in potential 

countries.87 What the Union has stated so far, in a diplomatic way, is that there is no 

answer to the question of where the borders of the EU lie.  

 

To gain membership, however, the country has to meet the Copenhagen criteria which are 

a series of political and economic conditions. Critics have argued that the Copenhagen 

criteria are to vague to be operational. The EU has tented to focus in the rate of progress 

rather the absolute measures of preparedness, which is difficult to compare across 

countries. Some have criticized the heavy emphasis of the acquis criterion. On the other 

hand the vague nature of the criteria allows the EU to get involved in most areas of reform 

and the EU has been able to specify different priorities for each country. The Copenhagen 

criteria also allow for different paths towards compliance, leaving the candidate country 

more flexibility.88 

 

A criterion that cannot be foreseen by a country is the Unions capacity to absorb more 

countries. The previous enlargement has however shoved that the EU enlargement process 

works well and is capable of absorbing new members and as mentioned above the Member 

States have not reverted to this criterion in order to prevent an enlargement from going 

ahead as planned in political negotiation between the EU and the candidates. This criterion 

has, however, the potential to become harmful since it is vague and can be used as an 

excuse to hinder a country to join the Union. A way to resolve this issue could be to focus 

this criterion to real issues such as budgetary capacity and institutional adjustments. “The 

Unions capacity to absorb more countries” would then become a list for the Member States 

to achieve rather than a barrier to the candidate countries or an excuse for delaying or 

preventing their accession.  

 

The application criteria has, as above illustrated, evolved during the previous enlargements 

rounds and they are still not exhaustive and new criteria can always be added to it. Smith 

phrases that it is not surprising that the conditions for becoming a member have become 

more demanding as the Union has evolved. There are considerable achievements made by 

the Member States to be protected and when new members enter the EU, they must accept 

                                                
87 UK Parliament, House of Lords, European Union - Fifty-Third Report, 7 November 2006. 
88 UK Parliament, House of Lords, supra note 87. 
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the changes that have already been made. The hurdle of the membership conditions moves 

higher as the obligations of membership increase.89 

 

The Copenhagen criteria, however imperfect, are still probably the best way for the EU to 

handle continuously enlargement, and as a framework for public debate about it. Standing 

by the membership conditions and tackling them at an early stage is the best way to 

determine which European countries should be allowed to join the Union. 

 

 

                                                
89 Smith supra note 15, p. 106. 
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4 ALBANIA AND THE CONDITIONS OF ACCESSION  

 

4.1 EU – Albania Relations 
 

For Albania, membership of the EU, alongside with joining NATO, has formed the main 

foreign policy goal since the breakdown of the communist regime in 1991. Albania 

concluded a trade and co-operation agreement with the European Community in 1992 that 

held out the prospect of negotiating an association agreement. Prospects of such a goal 

were hampered in the mid 1990’s by domestic and economic instability in Albania. In, 

1999, however, the country became part of the Stabilization and Association Process 

(SAP) that the EU launched in the after aftermath of the Kosovo crisis. Albania is very 

keen to become a member of the EU, a point recognized at the Feira European Council in 

2000 when Albania, alongside the other countries in the Western Balkans, was confirmed 

as a potential candidate state.90  

 

Albania officially submitted the country’s application for EU membership in April 2009, 

shortly after having been admitted to NATO. The country officially became a candidate 

country in November this year (2009). The Stabilisation and Association Agreement 

(SAA) with the country entered into force on 1 April 2009. An Interim Agreement had 

been in force since December 2006.91 According to the latest EU progress report the 

overall picture on EU-Albania relations is encouraging. 92 

 

 

4.2 Albania Progress Report – fulfilling the conditions of accession 
 

Since 2002, the Commission has reported regularly to the Council and Parliament on the 

progress made by Albania. The last issued Progress Report93 on the country was published 

in October this year (2009). The report briefly describes the relations between Albania and 

                                                
90Conclusions of the Presidency, European Council in Santa Maria de Feira, 19-20 June 2000, p 66-75. 
91 European Commission - Enlargement, EU-Albania relations, November 2009.   
http://ec.europa.eu/enlargement/potential-candidate-countries/albania/eu_albania_relations_en.htm 
92 COM (2009) 1337, Albania 2009 Progress Report. 
93 COM (2009) 1337, supra note 92. 
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EU, analyses the situation in Albania on the basis of the political and economic criteria for 

membership. It furthermore reviews Albania’s capacity to implement European standards, 

that is, to gradually approximate its legislation and policies to the acquis, in line with the 

SAP and European Partnership priorities.94 

 

 

4.2.1 Political criteria 
 

The Commission considers in its report that Albania has continued to make progress in 

addressing the Copenhagen political criteria. The parliamentary elections of June 2009 met 

most international standards but further efforts are needed to address the shortcomings 

identified. Albania need to make further progress, in particular regarding the rule of law 

and the fight against corruption and organised crime. The independence of state 

institutions, and in particular the judiciary, also needs further strengthening.95 

 

Evaluating the political criteria, the Commission furthermore puts in regional cooperation, 

good neighbourly relations with enlargement countries and Member States. The 

Commission reviews the relations with all the countries neighbouring Albania. The report 

finds that Albania has continued to play a constructive role in maintaining regional 

stability and fostering good relations with its regional partners.96 The respect for 

international obligation is also covered. For example the report highlights that Albania still 

maintains the 2003 bilateral immunity agreement with the United States granting 

exemptions from the jurisdiction of the International Criminal Court. The Commission 

maintains that Albania needs to ally itself with the EU position on bilateral immunity 

agreements since they don’t comply with the Unions principles.97  

 

 

                                                
94 COM (2009) 1337, supra note 92, p. 4. 
95 COM (2009) 1337, supra note 92, p. 6-12. 
96 COM (2009) 1337, supra note 92, p. 18-19.  
97 COM (2009) 1337, supra note 92, p. 18.  
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4.2.2 Economic Criteria  
 

In a chapter of the Progress Report the Commission examines if Albania fulfills the 

Copenhagen economic criteria which states that membership of the Union requires the 

existence of a functioning market economy and the capacity to cope with competitive 

pressure and market forces with the Union.  

 

The Commission affirms that the Albanian economy has made further progress towards 

becoming a functioning market economy. Throughout 2008 the country’s economic 

growth continued to accelerate, but slowed down in 2009 due to the impact of the 

economic crises resulting in reduced exports, remittances and credit. Monetary policy 

remained sound and price stability was maintained, while the budged deficit grew mainly 

due to the large public road works. Reconstructing and privatization in the energy sector 

advanced although lack of energy supply security continues to hamper economic 

development.  

 

The weakness in the rule of law, level of infrastructure and the large informal economy 

remain challenges to economic development and the business environment in the country.  

The Commission states that Albania need to reform and strengthen its legal system and 

address weaknesses in infrastructure and human capital in order to cope over the medium 

term with competitive pressure and market forces within the Union.98 As mentioned in 

chapter 3.2.2, the requirements to fulfill the Copenhagen economic criteria are 

considerable higher compared with previous accessions. But as this criteria is more flexible 

then the other ones, and the fact that Albania has taken its first step in fulfilling it, leads to 

the conclusion that this criteria will not be the one that hinders the country’s entrance intro 

the Union. 

 

 

                                                
98 COM (2009) 1337, supra note 92, p. 19- 24.   



 38 

4.2.3 “European standards” 
 

The chapter named “European standards” in the Progress Report examines Albania’s 

capacity to approximate its legislation and policies to the acquis related to the internal 

market, sectoral policies and justice, freedom and security, in line with the SAA and the 

European Partnership priorities. It also analyses the country’s administrative capacity and 

the progress achieved. The chapter can be described as containing all the other conditions 

that are not examined under the chapters of the “political criteria” and economic criteria”. 

Some of topics that are treated are for example free movement (of goods, persons and 

capital), intellectual property law, education and research, WTO issues, and environment. 

 

According to the report Albania has made progress in aligning its legislation, policies and 

capacity with European standards.  The country now needs to enhance its effort in the 

implementation of these laws and policies. In areas such a free movement of goods, energy 

and SME (small and medium sized enterprises), policy progress made in previous years 

have been sustained. The progress remained limited in other areas such as intellectual, 

property rights, audiovisual, agriculture and veterinary/ phytosanitary controls. Concrete 

results as regard the fight against organised crime, drug trafficking and money laundering 

are also needed.99 

 

 

4.3 Conclusions on Albania’s path towards the Union 
 

Albania is on a prosperous path on fulfilling the criteria for joining the membership. 

Albania is undisputed a “European state”, it has been a member of the Council of Europe 

since 1995 and fulfils the other criteria set out in Article 49.  What maintains for the 

country is fulfilling the Copenhagen criteria. 

 

In the last Progress Report on Albania, the Commission acknowledged that the country had 

continued to make progress on democratization and the rule of law. However widespread 

corruption in the highest level of power remained a problem. The 2009 Corruption 

                                                
99 COM (2009) 1337, supra note 93, p. 24- 42.  
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Perception Index released by the Berlin-based watchdog Transparency International100 

shows that Albania has not improved its position in the global anti-corruption index. The 

index showed that Albania is one of the most corrupt countries is the region and was 

ranked in 95th place of 180 countries, compared to the 85th place in 2008. Failure in 

tackling corruption hinders the country’s progress towards meeting the accession criteria 

and causes several other problems for the country, for example foreign direct investments. 

Albania needs constant and direct pressure from the European Union to achieve these key 

issues. The EU can support Albania by a strict use of its accession conditions and clear 

obligations. The prospect of EU membership is the best incentive for Albania to preserve 

with political and economic transformation. 

 

What differs Albania from neighboring Balkan states is that it has no serious ethnic 

conflicts. Ethnic minorities are not numerous and they are well integrated with the rest of 

the society. Albania is not involved in any international disputes. It has good relations with 

all the its neighbors and has avoided any serious disagreements with Member States of the 

Union. The country is also one of the closest allies of the US in Europe. Recently Albania 

became a member of NATO. This will certainly enhance the internal stability in the 

country and the region. 

 

The criterion concerning the European Unions capacity to absorb Albania is hardly to have 

an impact on the country’s path toward the EU. Albania is a small country and won’t have 

a major effect on the Union, compared for example with Turkey (population 75 millions 

compared to Albania’s 3.2 millions). The pace of entrance to the Union is to be set by 

Albania’s achievement in development and complying with EU’s set conditions. Since the 

Parliamentary elections in 28 June 2009, Albania’s Socialist Party has been boycotting the 

parliament, claiming election fraud. The ruling Democratic Party won a second mandate by 

a small margin and was claimed as winners. EU has commented the boycott by stating that 

it will have “a negative impact on the analysis of the political criteria” and appealed to 

resolve this dispute in the parliament.101  

                                                
100 Transparency International, Global Corruption Barometer 2009.  
101 EurActiv Network, EU greenlights start of Albania accession talks , 
http://www.euractiv.com/en/enlargement/eu-greenlights-start-albania-accession-talks/article-187259. Balkan 
Insight, EU Warns Albania on Parliament Boycott, http://www.balkaninsight.com/en/main/news/23586 
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5 LEGAL DEVELOPMENTS AHEAD - TREATY OF LISBON 
 

5.1 No further Enlargement Without a new Treaty? 
 

The Treaty of Lisbon was signed in Lisbon on 13 December 2007 and sets out to provide 

the Union “with legal framework and tools necessary to meet future challenges and to 

respond to citizens’ demands.” 102 Since the EU has expanded to 27 countries the Union 

also needs “effective, coherent tools so it can function properly and respond to the rapid 

changes in the world.”103 The Treaty amends the current EU and EC treaties, without 

replacing them. All the Member States has ratified the treaty and it will enter into force on 

1 December 2009.  

 

When the Irish people voted “no” to the Lisbon Treaty in June 2008, it gave rise to a lot of 

comments among the European political elites. Different leaders emphasised that the 

enlargement would not be possible if the Treaty amendments were not finalized. The 

leaders of France and Germany have argued that enlargement was impossible without a 

new EU Treaty.104 Even if the failure to agree on the Lisbon Treaty never constituted a 

legal obstacle blocking EU enlargement, these statements showed the political stance of 

the two of the most important countries in the EU. 

 

 

5.1 Article 49 according to the Treaty of Lisbon 
 

Concerning accession of new Members to the European Union, Article 49 with the 

entrance of the new Treaty Union would provide following: 

“Any European State which respects the values referred to in the Article 2 

[according to the Treaty of Lisbon] and is committed to promoting them may 

apply to become a member of the Union. The European Parliament and 

National Parliaments shall be notified of this application. The applicant State 

                                                
102 Europa, Treaty of Lisbon, The treaty at a glance, http://europa.eu/lisbon_treaty/glance/index_en.htm 
103 Europa, Treay of Lisbon, Taking Europe into the 21st century, http://europa.eu/lisbon_treaty/take/index_en.htm 
104 Euronews, EU enlargement without Lisbon Treaty? 2 October 2009. EU Observer, Further EU 
enlargement not possible without Lisbon Treaty, says Sarkozy. 20 June 2008. 
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shall address its application to the Council, which shall act unanimously after 

consulting the Commission and after receiving the consent of the European 

Parliament, which shall act by a majority of its component members. The 

conditions of eligibility agreed by the European Council shall be taken into 

account. 

 

The conditions of admission and the adjustment to the Treaties on which the 

Union is founded that such admission entails shall be the subject of an 

agreement between the Member States and the applicant State. This agreement 

shall be submitted for ratification by all the contracting States in accordance 

with their respective constitutional requirements.”105 

 

With the new change of the accession conditions in the Treaty of Lisbon the Union aims 

even higher when it comes to human rights and the rights of minorities. The list of values, 

formerly called “principles” has been changed to include human dignity and equality.  The 

applicant state should no longer just comply with them, it should also commit themselves 

to promoting them. According to Tatham, the addition of human dignity and equality, and 

the need for potential Member States to promote such values may result in significant 

impacts on the progress towards accession of the countries whishing to join the Union. 

This also represents a flagging to the potential candidate countries and Member States of 

the EU values to which all members must not only aspire but also actively practise. Any 

application for membership in the EU must also be notified to the European Parliament, as 

the Member States national parliaments, thereby emphasizing their increased visibility in 

the accession process.106 

 

Tatham argues, however, that despite the wording from Treaty of Lisbon, Article 49 

remains an imperfect guide to enlargement and forms merely the departure point of the 

principles and procedures that have been developed through practical experience into the 

framework covering the enlargement process.107 A proposal for incorporating the 

Copenhagen criteria for further enlargement in the treaty was not fully accepted as there 

                                                
105 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community, http://www.consilium.europa.eu/uedocs/cmsUpload/cg00014.en07.pdf  p. 53.  
106 Tatham supra note 44, p. 194. 
107 Tatham supra note 44, p. 194-195. 
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was a fear it would lead to the Court of Justice having the last word on who can join the 

EU, rather then political leaders. This would allow third states to challenge the EU.108 In 

the new text it is, however, inserted a condition that requires that the “conditions of 

eligibility agreed by the European Council shall be taken into account.” Even if the 

Copenhagen criteria are not quoted explicitly there is a reference made to them now. The 

new condition in the Treaty refers to the Copenhagen criteria set out by the European 

Council in 1993 plus further requirements subsequently placed on acceding states by EU 

leaders.109 

                                                
108 Mahony, H., EU  treaty sets stage for bitter negotiations. EU Observer, 20.06.2007, 
http://euobserver.com/9/24317 
109 House of Commons, Foreign Affairs Committee, Foreign Policy Aspects of the Lisbon Treaty. Third 
report of Session, 16 January, 2008. 
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6 CONCLUDING REMARKS 

 

Nowhere in the Treaty, or any other document, is enlargement set out as an end-goal of the 

European Union and the Treaty of Lisbon will not change this force. With 27 Member 

States, Europe is becoming stronger and more influential. Enlargement also gives the EU 

the opportunity to become a key player on the international scene. Enlargement is as good 

possibility to ensure a long-term, stable and democratic development and lead to an 

increase of prosperity of states. This process will, however, become more difficult due to 

the increased number of Member States that requires agreement on the enlargement issues. 

Clear conditions for accession and good compliance with them will make this path easier.  

 

As shown above the conditions of accession are relatively strict and non-negotiable. The 

Copenhagen political criterion has been a part since the first enlargement and the 

negotiations concerning the acquis criteria are pretty much take-it-or-leave-it negotiations. 

The Copenhagen economic criteria is, however, more flexible in the way that accession 

negations can begin provided that a country has taken its first steps in this direction and 

can be expected to meet the requirements in advance of its accession. 

 

The climate for enlargement has become tougher in the last decade, based on stricter 

conditions and the Unions capacity to absorb new members while maintaining its goals and 

policies. If enlargement is to succeed it is essential that the EU is well prepared and is 

accompanied by considerable deepening of the Union. The issue of the EU’s absorption 

capacity is assuming ever greater importance as its membership grows. The EU has to be 

able to integrate new members and ensure that its institutions and decision-making process 

remain effective and accountable. The Union needs furthermore to continue developing 

and implementing common policies in all areas and be in a position to finance its policies 

in a sustainable way. Theses requirements can be partially fulfilled by the Treaty of 

Lisbon. When the Treaty of Lisbon enters into force it can, at least, not be used as an 

excuse to hinder the enlargement of the EU. The new Treaty will also toughen the Treaty 

language on enlargement by requiring acceding states to be committed to promoting the 

EU values.   
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In the end enlargement is a political question. As mentioned above a proposal for direct 

incorporating the Copenhagen criteria for further enlargement in the Treaty was not 

accepted. This was so because of the fear that it would lead to someone other then the 

Member States having the last word on who can join the Union. The future enlargements 

are likely to be building on the body of customary law in force to date. The progress of 

gradual incorporation of customary law into the written law of the EU is also likely to 

continue. This incorporation will take some time though; maybe completed when the 

Union is full. EU enlargement will most likely remain dependent on the politics of the day 

and the will of the European Council, as has always been the case. The use of membership 

conditions will, however, remain an important part of the Union strategy for many years, 

both for the new Member States and in the development of integration policies with other 

potential candidate states. The conditions of accession are not only set for excluding other 

countries in Europe. Membership conditions are to help protect the future integration 

process. Deeper integration becomes ever more difficult with a larger EU. The conditions 

of accession can further contribute to maintain the standard that the Union has reached 

through its cooperation. A carefully managed enlargement process extends peace, 

democracy, the rule of law, protection of human rights and prosperity across Europe. The 

enlargement process has inspired tremendous process in many countries striving for EU 

membership, for example Turkey, Croatia, Albania and other countries in the other 

Western Balkan. 
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Annex 1  

 

Treaty on European Union – Article 6 and 49 (according to Amsterdam Treaty) 

 

Article 6 

1.   The Union is founded on the principles of liberty, democracy, respect for human rights 

and fundamental freedoms, and the rule of law, principles which are common to the 

Member States. 

2.   The Union shall respect fundamental rights, as guaranteed by the European Convention 

for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 

4 November 1950 and as they result from the constitutional traditions common to the 

Member States, as general principles of Community law. 

3.   The Union shall respect the national identities of its Member States. 

4.   The Union shall provide itself with the means necessary to attain its objectives and 

carry through its policies. 

Article 49 

Any European State which respects the principles set out in Article 6 (1) may apply to 

become a member of the Union. It shall address its application to the Council, which shall 

act unanimously after consulting the Commission and after receiving the assent of the 

European Parliament, which shall act by an absolute majority of its component members. 

The conditions of admission and the adjustments to the Treaties on which the Union is 

founded, which such admission entails, shall be the subject of an agreement between the 

Member States and the applicant State. This agreement shall be submitted for ratification 

by all the contracting States in accordance with their respective constitutional 

requirements. 
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Annex 2 

 
The chapters of the acquis 
	  

	  

1. Free movement of goods 
2. Freedom of movement for workers 
3. Right of establishment and freedom to provide services 
4. Free movement of capital 
5. Public procurement 
6. Company law 
7. Intellectual property law 
8. Competition policy 
9. Financial services 
10. Information society and media 
11. Agriculture 
12. Food safety, veterinary and phytosanitary policy 
13. Fisheries 
14. Transport policy 
15. Energy 
16. Taxation 
17. Economic and monetary policy 
18. Statistics 
19. Social policy and employment 
20. Enterprise and industrial policy 
21. Trans-European Networks 
22. Regional policy and coordination of structural instruments 
23. Judiciary and fundamental rights 
24. Justice, freedom and security 
25. Science and research 
26. Education and culture 
27. Environment 
28. Consumer and health protection 
29. Customs union 
30. External relations 
31. Foreign, security, defence policy 
32. Financial control 
33. Financial + budgetary provisions 
34. Institutions 
35. Other issues
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