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INTRODUCTION

Reasons of the study
  

Hurricane Sandy hit the Caribbean and the USA in October 2012 influenced by a warmer Atlantic ocean this 

serves to remind us that adverse effects of climate change are already taking place 1. Scientific evidence links 

global warming with anthropogenic activities causing an increased of the concentration of Green house gases  

(GHG) in the  atmosphere  over  the  years2.  The  most  important  source of  GHG emissions  is  fossil  fuel 

combustion  for  electricity,  transportation,  industry  and  housing3.  In  order  to  lower  these  emissions, 

alternative energies are under development. Biofuel is one of them. 

Biofuel is a fuel produced from biomass, that is to say non-fossil organic material. There are currently 

two main strands:  Oil  industry and derivatives  (biodiesel)  and alcohol  from sugars,  starch,  cellulose or 

hydrolyzed lignin (bioethanol). Mostly biofuel currently produced is the 1 st generation of biofuel, made from 

agricultural crops that could have been used for food. The second generation of biofuel, made from wastes,  

does not compete with food production and releases even less GHG than the 1 st generation4, but is yet in 

experimentation.

Historically and still in several countries, biomass remains the main source of energy, for instance it is 

over three quarters of the share in energy in Nepal, Laos, Bhutan, Cambodia, Sri Lanka 5. In industrialized 

countries,  biomass  has  started  to  be  used  for  biofuel  from the  1970's.  Yet,  only  recent  environmental 

concerns and the high cost of oil made bioenergy popular in the 2000s. 

Production of biofuels has many benefits. It could serve rural development policies6, or be used to reach 

energy  independence  from  oil  or  gas,  which  are  mainly  imported  from  Middle-East 7 and  Russia8. 

Furthermore, the carbon emitted during the combustion of biofuel has previously been fixed by plants (palm, 

rapeseed, corn, wheat, wood, ...) during photosynthesis. The “carbon footprint”9 of biofuel seems then  a 

priori neutral10. That is why biofuel can be seen a less polluting alternative to fossil fuel and encouraged by  

1 Center for Climate and Energy Solutions, “CLIMATE CHANGE AND HURRICANE SANDY”, October 2012, 
http://www.c2es.org/ 

2 Core Writing Team, Pachauri, R.K. and Reisinger, A. (Eds.), IPCC Fourth Assessment Report: Climate Change 
2007, IPCC, Geneva, Switzerland. pp 104

3 United States Environmental Protection Agency, “Sources of Greenhouse Gas Emissions”, http://www.epa.gov 
(visited 4 May 2013)

4 Michael Wang. “Updated Energy and Greenhouse Gas Emission Results of Fuel Ethanol” (Center for Transportation 
Research, Argonne National Laboratory, USA, 2009)

5 FAO, “Review of Wood Energy Data in RWEDP Member Countries” (Field Document No. 47, Bangkok, 1997)
6 Leturque, Henri and Wiggins, Steve  “Biofuels: Could the South benefit?” (London: Overseas Development 

Institute, 2009)
7 U.S. Energy Information Administration, “PETROLEUM & OTHER LIQUIDS : U.S. Imports by Country of 

Origin”, released 4/29/2013 available at http://www.eia.gov (visited 5 May 2013)
8 Energy Dialogue EU–Russia. “The Tenth Progress Report”(European Commission, 2009) pp. 4–6 
9 The total sets of greenhouse gas emissions caused by an organization, event, product or person
10 A. Magdziarz, M. Wilk and M. Zajemska, “Analysis of the biomass combustion process by the numerical 

calculations”(MCS 11, Italy, 2011)

4 on 44

http://www.c2es.org/
http://www.eia.gov/
http://www.epa.gov/


many countries in their environmental policies.

However there are derivative activities during the production of biofuel which also release GHG, such as  

transportation, use of fertilizers, and land-use change. Land-use change from scattered or disturbed lands into 

crops production can be a benefit for carbon capture by plants. On the other hand, converting carbon storages 

(such as an old forest,  wetlands,  grasslands) into mono-culture plantations,  has been reported to release 

enormous amounts of GHG into the atmosphere, that had been absorbed by those previous land. Therefore 

the production of bioenergy emits more CO² than it absorbs. 

In summary, the gain in GHG depends on the production methods. It can be very high if produced in a 

sustainable manner (for instance 2nd generation of biofuel can be made out of municipal wastes so do not 

require  specific  plantations)  or  non-existent,  because  of  derivative  activities  and  particularly  land-use 

change. Consequently biofuel can either deter or contribute to climate change. By monitoring biofuel sector 

it would be possible to ensure the sustainable production of biofuel.

Production of biofuel raises also issues on biodiversity and food prices, however they are not directly  

related with climate change that is why I will not deal with these specific issues in this paper. 

My study focuses  on international  monitoring because it  is  important  to  address  the  issue  of  GHG 

emissions by biofuel production at an international frame. Indeed, climate change is a global problem. GHG 

are not stopped by borders and the effects of climate change are not localised at the place where most GHG 

have been emitted. Instead they are borne worldwide. For instance, rising sea-levels is a urging issue faced  

mostly by small island countries, more extreme temperatures and water scarcity, droughts and floods will be  

observed in many regions of the world11.  Moreover international trade and globalization are accelerating 

climate change.  For instance, growing demand of palm oil in developed countries for food and cosmetics 

leads to rain forests which are big carbon deposits, to be cut down.12 If both causes and consequences of 

climate change are international, then addressing the issue of biomass in regards of climate change in an 

international way seems most logical. 

Biofuel production is also an international issue because biofuels consumed is not only issued from local  

production. Brazil and the USA are the main producers of bioethanol in the world 13. Sweden is the biggest 

consumer of ethanol in Europe and imports most of it from Brazil14. There is today an international market of 

biofuels and it is expected to grow, since tropical countries have a natural advantage for the production of oil  

palm and sugarcane which enjoy tropical climate15. 

However there is currently no international agreement on the sustainable production of biofuel.

11 Professor Will Steffen ,Climate Commissioner and Executive Director, ANU Climate Change Institute, “Droughts, 
floods and climate change”(The Australian, 2012)

12 Ellie Brown, Ph.D., and Michael F. Jacobson, Ph.D. “CRUEL OIL, How Palm Oil Harms Health, Rainforest & 
Wildlife”, (Center for Science in the Public Interest, Washington, DC 20009, 2005)

13 Renewable Fuels Association, “World Fuel Ethanol Production” http://ethanolrfa.org (consulted the 2nd of May 
2013)

14 Global Agricultural Information Network, “Sweden Biofuels Annual Report 2009”, 6/24/2009
15 Agroecommerce Network Private Ltd.(ANPL), “Climatic Requirements”, http://www.agroecommerce.com (visited 

4 May 2013) ; Fedepalma, “the oil palm”, http://portal.fedepalma.org (visited 4 May 2013)
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Purpose of the study
My purpose is to determine if the environmental impacts of biofuel are properly regulated despite the fact 

that there is not international agreement on the matter. Indeed, the absence of an international agreement  

does  not  mean  that  there  is  no  law regulating  biofuel  sustainability.  There  are  other  legal  instruments 

available to address the polluting aspects of the emergence of the biofuel market: International agreements 

on climate change exist, as well as private sector initiatives (such as certification) and international trade law.  

But these instruments may not suffice, in the sense that they can be limited in their scope and/or in their 

efficiency; at the time that they may also be incomplete in their way to address biofuel regulation. I want to 

paint a tableau of current international law addressing the issue of biofuel and climate change, and discover  

if they are comprehensive enough or if an international agreement is needed. 

Methodology

The tableau is  composed of international  law on climate change to analyse if  it  takes emissions during 

biofuel production into account and in case it does, if the consideration is enough to curtail the problem. I  

seek to analyse if biofuel emissions issue can be curtailed by a broader agreement aiming to reduce gas 

emissions from all anthropogenic sources. I use the texts of the United Nation Framework Convention on 

Climate Change and the Kyoto Protocol and I search for shortcomings by using the texts of the Conferences 

of the Parties and the guidelines. I am aware that other agreements may address biofuel production such as  

the Convention on Biodiversity but they would not address the problem of GHG emissions so I did not used 

them for this paper.

Private standards on sustainable biofuel do take into account the issue of biofuel and climate change but  

their  efficiency  may  be  not  equivalent  to  an  international  agreement.  I  use  doctrine  to  find  a  legal  

qualification to a technical  standard so that  I  can apply it  to the special  matter  of  biofuel  standard and  

evaluate its efficiency. I also use studies reviewing biofuel sustainability certifications to determine if the  

current initiatives are comprehensive and accurate.

Finally I conducted my analysis on international trade law with the aim of finding out if unilateral actions  

by States to assure a sustainable production of biofuel are limited because of WTO law. 

I use the different texts of the WTO agreements as well as case law on matters resembling on certain  

aspects to those that may encounter States when tackling with biofuel environmental issues, since no case on  

biofuel have been raised yet. Therefore this part is very prospective and comparative. I also use national or  

supra-national regulations in order to illustrate my demonstration. 

Outline
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The first  step of my thesis is  to analyse the United Nation Framework Convention on Climate Change  

(UNFCCC) and the Kyoto Protocol (KP), which are the two international texts concerning climate change.

Secondly, I will develop how the issue is addressed by private sector initiatives. 

Finally, I want to determine whether international trade law tackle the issue. 
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PART 1: INTERNATIONAL AGREEMENTS ON CLIMATE CHANGE 
AND BIOFUEL REGULATION

The UNFCCC was adopted at the Rio Earth Summit in 1992 and entered into force in 1994. Today 195 

countries have ratified the Convention. The goal of this convention is found in article 2. It is to stabilize the  

GHG concentration in the atmosphere so as to avoid dangerous human-induced consequences on the climate  

system. The concern is also to protect ecosystems and to let them adapt, to prevent famine by ensuring the 

food production and to participate to a sustainable development including economic growth.

The treaty lays down the principle of common but differentiated responsibility (article 3), which states 

that developed countries have more responsibilities in the battle against climate change since they have been  

historically the main emitters of GHG by their activities. Then countries are classified: Annex 1 countries,  

which are developed countries expected to reduce “anthropogenic emissions of carbon dioxide and other 

greenhouse gases not controlled by the Montreal Protocol”, with the aim of returning individually or jointly 

to their 1990 levels (article 4.2.b). The countries not listed in Annex I, which are developing countries, are 

not asked the same efforts than Annex I countries. 

As a framework convention, the treaty does not set individual obligations for the countries but instead 

serves as the basis for negotiating specific international texts like the Kyoto Protocol (KP). Adopted in 1997  

and entered into force in 2005, there are so far 192 parties to the KP, including all the UN members except  

Andorra, the United States of America, South Sudan and Canada. 

The KP is a treaty which compels its parties, if they are UNFCCC Annex 1 countries, to respect binding 

and quantified objectives of greenhouse gases emissions. 

The KP is divided into commitment periods. The new commitments for the second period (2013-2020) 

have been adopted on the 8th of December 2012, in the “Doha Amendment to the Kyoto Protocol”, which is  

not yet into force16. Parties under that amendment are committed to reduce GHG emissions by 18 percent 

below 1990 levels. It is to be noted that the Parties in the second commitment period are not the same than  

those in the first (Japan, Canada, New Zealand, and Russia refuse to participate in new targets17).

Six GHG18 are addressed by the commitments, also classified by sources of emission in the Annex A of  

the KP. Although energy is one of the sources listed and biofuel is a source of energy, the KP does not require 

specific policies from its parties to reach the mandatory targets. Therefore there is no explicit mention about 

biofuel in the text of the treaty, as for the other renewable energies. For instance, there is no obligation to  

16 Article 2 of Doha amendment to the Kyoto Protocol: “This amendment shall enter into force in accordance with 
Articles 20 and 21 of the Kyoto Protocol.” According to these articles, the amendment will enter into force after ¾ 
of the parties to the Kyoto Protocol have accepted it. When Afghanistan becomes a Party to the Kyoto Protocol on 
23 June 2013, the minimum number of parties accepting will be 144.

17 Doha amendment to the Kyoto Protocol, page2. 
18 CO2, CH4, N2O, HFCs, PFCs, SF6
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reduce  the  GHG emissions  of  the  energy sector  by implanting  renewable  energy sources.  Furthermore 

targets' scope is national and not sectored, there is no specific requirement to reduce GHG emissions of the 

energy sector.  So by itself the treaty does not have influence on biofuel industry and cannot be used to 

monitor the production of biomass in a sustainable manner.

The importance of the KP, and the role it can play to make the biofuel sector more sustainable is by the  

way of reporting and accounting emissions of GHG. I will study the accounting system in a first section.

Biofuel may also be addressed in the Clean Development Mechanism (CDM) which is one of the flexible 

mechanisms  created  by  the  KP.  It  may  encourage  biofuel  projects  and  also  sustainability  of  biofuel 

production. I will study the CDM in a second section. 

1.1 A well designed accounting in theory 

Accounting rules are important and can have consequences on the way States tackle the GHG emission  

reduction matter. Indeed if emissions from an industry are not counted or can easily be offset because of the 

accounting rules, this will encourage States not to take measures to replace this particular industry or to  

reduce its emissions, since they do not need to care of reducing the “invisible” pollution to reach their target. 

I will demonstrate first that biofuel combustions are an exception in the accounting rules, because they 

are considered not releasing CO² except when the production of biofuel involved land-use change. Then I  

will show that this exception has consequences because of the way land-use change emissions are counted  

and reported. 

1.1.1 Combustions from biodiesel are carbon-neutral in accounting rules.

Biofuel industry is necessarily concerned by the reporting since reports of the emissions by the parties of the 

KP are mandatory and must be itemized by sources: The national inventories of “anthropogenic emissions by 

sources and removals by sinks of greenhouse gases not controlled by the Montreal Protocol” are mandatory 

under the articles 4 and 12 of the UNFCCC19 and article 7 of the KP20.

19 ARTICLE 4 COMMITMENTS “1. All Parties, taking into account their common but differentiated responsibilities 
(...) shall: (a) Develop, periodically update, publish and make available to the Conference of the Parties, in 
accordance with Article 12, national inventories of anthropogenic emissions by sources and removals by sinks of all 
greenhouse gases not controlled by the Montreal Protocol, using comparable methodologies to be agreed upon by 
the Conference of the Parties” ; ARTICLE 12: COMMUNICATION OF INFORMATION RELATED TO 
IMPLEMENTATION  “1. In accordance with Article 4, paragraph 1, each Party shall communicate to the 
Conference of the Parties, through the secretariat, the following elements of information: (a) A national inventory of 
anthropogenic emissions by sources and removals by sinks of all greenhouse gases not controlled by the Montreal 
Protocol, to the extent its capacities permit, using comparable methodologies to be promoted and agreed upon by the 
Conference of the Parties”

20  “Each Party included in Annex I shall submit the information required (...) annually, beginning with the first 
inventory due under the Convention for the first year of the commitment period after this Protocol has entered into 
force for that Party”
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In order to harmonize the methods used and to help States to establish their inventories, the International 

Panel  on  Climate  Change  (IPCC)  wrote  a  guideline  for  National  Greenhouse  Gas  Inventories  (IPCC 

guidelines) in 1996 and a new one in 2006. These guidelines are completed by good practice reports: Good 

Practice  Guidance  and  Uncertainty  Management  in  National  Greenhouse  Gas  Inventories  and  Good 

Practice Guidance for Land Use, Land-Use Change and Forestry (good practice guidances). The 1997 third 

Conference  of  the  Parties  to  the  Convention  (COP)  reaffirmed  that  the  1996  IPCC  Guideline  is  the  

methodological basis for the estimation of national greenhouse gas emissions inventories21. Other UNFCCC 

texts affirm that Annex 1 parties are expected to follow the guidelines and good practice guidances 22, whilst 

they are default methods for Non-annex 1 parties23. The acceptance of the 2006 IPCC guideline is pending24. 

The issue of accounting biofuel GHG emissions is considered in the IPCC guidelines, in the same way in 

the 1996 than in the 2006 versions. This means that no improvement are to be expected for the years to 

come. As a matter of fact IPCC guidelines considers the combustion of biofuel as carbon neutral. Surely the  

emissions due to combustion of biofuel of the other GHG than CO² listed in the Annex A - such as methane 

or nitrous oxide- are integrated in national  inventories in the energy sector.  However when it  comes to 

carbon dioxide, the amount of gas released is considered as previously absorbed from the atmosphere by the 

plants during their growth. Therefore biofuel tail-pipe emissions are not considered as CO² emissions from 

the  energy sector  and  developed  countries  are  not  required  to  report  them.  Pursuant  to  the  guideline, 

combustion should be calculated as part  of  the national  GHG inventories of Parties,  but  excluded from 

national totals and reported separately under “Memo Items”25.  Thus, these emissions are not subject to the 

limitation and reduction commitments of Annex I Parties. This remains the case as long as the biomass is  

produced in a “sustainable manner”. If the production of biomass is revealed unsustainable, the positive sum 

of CO² released in the atmosphere must be reported but not in the energy sector but as a loss of carbon stocks 

21 “The Conference of the Parties (…) (r)eaffirms that Parties should use the Revised 1996 Guidelines for National 
Greenhouse Gas Inventories of the Intergovernmental Panel on Climate Change to estimate and report on 
anthropogenic emissions by sources and removals by sinks of greenhouse gases not controlled by the Montreal 
Protocol;” Report of the conference of the parties on its third session, held at Kyoto (FCCC/CP/1997/7/Add.1, 25 
March 1998), Page 31

22 “Annex I Parties shall use the IPCC Guidelines (...) Annex I Parties shall also use the IPCC good practice guidance 
in order to improve transparency, consistency, comparability, completeness and accuracy.” Guidelines for the 
preparation of national communications by Parties included in Annex I to the Convention (FCCC/SBSTA/2006/9, 18 
August 2006), page 5

23 “Non-Annex I Parties should use the Revised 1996 Intergovernmental Panel on Climate Change (IPCC) Guidelines 
for National Greenhouse Gas Inventories (...) for estimating and reporting their national GHG inventories.(...) 
Guidelines, Parties can also use national methodologies where they consider these to be better able to reflect their 
national situation, provided that these methodologies are consistent, transparent and well documented.” ; “Non-
Annex I Parties are encouraged to apply the IPCC Good Practice Guidance and Uncertainty Management in 
National Greenhouse Gas Inventories ...”  17/CP.8 Guidelines for the preparation of national communications from 
Parties not included in Annex I to the Convention (FCCC/CP/2002/7/Add.2), page 5 

24 “The Subsidiary Body for Scientific and Technological Advice at its thirtieth session considered the use by Parties of 
the 2006 Intergovernmental Panel on Climate Change guidelines for national greenhouse gas inventories 2006 IPCC 
Guidelines starting in 2015.” Use of the 2006 IPCC guidelines for national greenhouse gas inventors and revision of 
the UNFCCC reporting guidelines for Annex I Parties to the Convention, http://unfccc.int

25 Common Reporting Format for the provision of inventory information by Annex I Parties to the UNFCCC 
http://unfccc.int 
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in the Land Use, Land-Use Change and Forestry sector (LULUCF)26.

There are specific reporting rules for LULUCF emissions, that are detailed in the articles 3.3 and 3.4 of  

the KP. I will study now these rules and how they impact accounting of biofuel emissions and eventually  

considerations on biofuel sustainability. 

1.1.2 LULUCF accounting rules have consequences on biofuel sustainability 
surveillance. 

LULUCF is a very complex and political matter,  which is a key issue during negotiations of UNFCCC 

agreements27. That is why the accounting rules of LULUCF are imperfect and create a risk of under-reporting 

the  emissions  due  to  land-use  change  and  by consequence,  the  emissions  due  to  biofuel  production.  I 

previously pointed out that under-counting gives States impunity not to take measure to tackle a pollution 

problem. Unfortunately under-reporting is induced by the KP's rules themselves about Land Use, Land-use 

Change  and Forestry (LULUCF).  I  will  point  out  the  loopholes  of  the  accounting system of  LULUCF 

emissions. 

1.1.2.1 ADVERSE EFFECT OF COMMON BUT DIFFERENTIATED RESPONSIBILITIES.

The KP does not compel any non-Annex 1 country to limit its emissions from any source, including land-use 

change. Nor does it compel to report annually the emissions or even to use the IPCC guidance. All that, 

because of the already mentioned principle of common but differentiated responsibility.  This means that 

Sweden could use biofuel imported from Brazil without reporting the GHG emissions caused by its use, 

while Brazil would not have to report the emissions caused by clearing rainforest for biofuel production.  

None of the countries would have to take responsibilities of the CO² pollution due to biofuel, neither the  

producer nor the consumer. Therefore the KP fails to tackle biofuel unsustainable production in the case of 

international  trade of biofuel  between Annex 1 countries as consumers and non-Annex 1 countries as a 

producers. This has big consequences on biofuel monitoring when we know that the stream of international 

trade of biofuel goes precisely from developing countries (Brazil, Asian countries) to developed countries 

(Europe, Canada). 

Common and differentiated responsibilities is not the only loophole that can be pointed out.

1.1.2.2 THE CHOICE OF THE ACTIVITY BASED APPROACH. 

26 “CO2 emissions are not included in the national total as it is assumed that the biomass is produced in a sustainable 
manner. If the biomass is harvested at an unsustainable rate, net CO2 emissions are accounted for as a loss of 
biomass stocks in the Land Use, Land-Use Change and Forestry sector.” Idem

27 B. Schlamadinger et al., “A synopsis of land use, land-use change and forestry (LULUCF) under the Kyoto Protocol 
and Marrakech Accords” (Environmental Science & Policy, Volume 10, Issue 4, June 2007), Pages 271–282 
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Due to the article 3.3 and 3.4 of the KP, Annex 1 parties are granted offset and exemptions in the accounting  

of emissions from LULUCF activities. Yet some improvements are to be noticed which give hope. 

The land-based approach is still not the one used by the KP but the activity-based approach is. This  

means that instead of assessing carbon stock changes by identifying areas where LULUCF activities takes  

place (land-based approach),  the  State  has  to  identify each afforestation,  reforestation and deforestation  

(ARD) activity, for instance by using national licences or permits (activity-based approach). Article 3.3 of 

the KP lists the ARD activities whose accounting is mandatory and 3.4 the activities whose accounting is 

optional. The consequences are that not all ARD are counted. This logic is completely different from the  

other sources of emission (for instance, energy sector) for which account every activities are included. Only 

deforestation, afforestation and reforestation are mandatory since the Marrakesh agreements, and from 2013 

forest management (FM) is as well. 

On  the  other  hand,  revegetation, cropland  management, grazing-land  management and  since  2013 

wetland drainage and re-wetting are “electable” activities under the will of the country (Article 3.4 of the  

KP).  The  accountability  rules  are  thus  not  comprehensive.  This  allowance  to  choose  has  of  course  

consequences on biofuel management. If an Annex 1 country has decided not to report for wetland drainage,  

then biomass produced on former wetland will be considered as sustainable, even if it has induced to major 

CO² emissions due to the drainage. A joint research conducted in 2012 by the University of Gothenburg and 

the Swedish University of Agricultural Sciences shows that draining wetlands is a big source of greenhouse 

gas emissions, which can be compared, in the case of Sweden, with the industrial sector of that country.28

Furthermore,  drainage of wetlands because of increasing pressure of biofuel  production is  a current  

threat. Between 2006 and 2011, 1.3m acres of temperate grassland and wetland have been turned into soy 

bean and corn crops fields for biofuel in the United States “corn belt” (lands in North Dakota, South Dakota,  

Nebraska, Minnesota, and Iowa).29

Consequently, this allowance may lead to shortage in the report of unsustainable biofuel, unless Annex 1  

countries decide to elect the activities under article 3.4. This is doubtful, since it has not been done in the first  

commitment period: Although twenty-two countries chose to report FM activities, only two countries elected 

grassland management, three countries elected revegetation, and four cropland management.30

It has yet to be noticed that Parties of the protocol agreed to continue discussing in June 2013 in the 

meeting of Subsidiary Body for Scientific and Technological Advice about more comprehensive accounting 

and broader eligibility of land-based activities for CDM.31

We can also notice another improvement by the withdrawal of a subterfuge that could use Annex 1 

countries during the first commitment period not to count deforestation activities.  This subterfuge was the 

28 Dr Kasimir Klemedtsson in redOrbit Staff & Wire Reports - Your Universe Online, “Greenhouse Gas Emissions 
From Drained Wetlands Equal To Industrial Sources”, 24/11/2012 http://www.redorbit.com (visited the 28 April 
2013)

29 Christopher K. Wright and Michael C. Wimberly, “Recent land use change in the Western Corn Belt threatens 
grasslands and wetlands” (Geographic Information Science Center of Excellence, South Dakota State University, 
Brookings, SD 57007, 2013)

30 Initial Review Reports under the Kyoto Protocol
31 FAO, Summary of Doha negotiations, http://www.fao.org 
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possibility for Annex 1 countries, pursuant to the rules set by the Marrakesh agreements, to keep silent GHG 

emissions from deforestation without  doing any effort  in  afforestation or  reforestation.  Indeed countries 

which have chosen to apply the article 3.4 of the KP could transfer the CO² benefits of management32 of 

existing  forests  (forests  which  have  not  changed  of  use  since  1990)  in  their  national  greenhouse  gas  

inventories to offset the emissions caused by article 3.3 activities.33 For example the management of the 

many old forests in France induced removals of CO² and France was then granted with “credits”. These 

credits could be used to compensate the deforestation of French Guyana (2500 ha per year are deforested). 

Therefore in the national report the deforestation did not impact the GHG balance34. Deforestations due to 

biomass plantations could be hidden.

The COP17 meetings held in 2011 in Durban have set the second Commitment Period (CP2) and have 

changed positively this possibility to “hide” emissions because the “compensation” rule has been removed.  

Now FM  activities  cannot  be  used  to  cover  deforestation.  Therefore,  Annex  1  parties  are  since  2013 

forbidden to transfer net removals from FM (a. 3.4) to article 3.3 activities. 35 Management of existing forests 

and ARD are separated completely in the calculation of emissions, obliging countries to show transparency 

when it  comes  to  clear  forests.  The  conversion  of  forests  to  plantations  for  fuel  will  not  be  unnoticed  

anymore because of offsets.

Another shortcoming is that indirect land-use change (ILUC) is not taken into account at all by the Kyoto 

Protocol. 

1.1.2.3 THE ABSENCE OF ACCOUNTING EMISSIONS FROM INDIRECT LAND USE CHANGE 

ILUC occurs when land use changes are not induced directly by biofuel production, but by the competition  

with agriculture. Agriculture needs soil and when fields are used for biofuel production, primary forests or 

peatlands  may  disappear  to  create  grasslands  for  breeding  or  crops  production.36 Consequently,  CO² 

emissions are induced indirectly by the pressure of biofuel production on agriculture. 

32  Forest management is a “system of practices for stewardship and use of forest land aimed at fulfilling relevant 
ecological (including biological diversity), economic and social functions of the forest in a sustainable manner” 
Report of the Conference of the Parties on its seventh session, held at Marrakesh from 29 October to 10 November 
2001, Draft decision -/CMP.1 (FCCC/CP/2001/13/Add.1), page 56

33 “For the first commitment period, a Party included in Annex I that incurs a net source of emissions under the 
provisions of Article 3, paragraph 3, may account for anthropogenic greenhouse gas emissions by sources and 
removals by sinks in areas under forest management under Article 3, paragraph 4, up to a level that is equal to the 
net source of emissions under the provisions of Article 3.3, but not greater than 9.0 megatons of carbon times five, if 
the total anthropogenic greenhouse gas emissions by sources and removals by sinks in the managed forest since 
1990 is equal to, or larger than, the net source of emissions incurred under Article 3, paragraph 3.” decision 
16/CMP1, (UNFCCC, 2005), para 10

34 Direction générale de l’énergie et du climat / Service du climat et de l’efficacité énergétique / Sous-direction du 
climat et de la qualité de l’air “Synthèse Forêt et changement climatique” (Synthèse n°1 – novembre 2009), page 12

35 David Ellison, Hans Petersson, Mattias Lundblad, Per-Erik Wikberg, “The incentive gap: LULUCF and the Kyoto 
mechanism before and after Durban” (Blackwell Publishing Ltd, GCB Bioenergy, 2012), page 12

36 Timothy Searchinger et al., “Use of U.S. Croplands for Biofuels Increases Greenhouse Gases Through Emissions 
from Land-Use Change” (Science, 319, 2008) page 1240
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Whether or not to take into account ILUC to assess the sustainability of biofuel is quite controversial. It  

is very difficult to differentiate and evaluate the responsibility of land grabbing by agriculture. Is it only  

because of biofuel production in the country? Or is it also partially because of intensification of agricultural  

production which would have occurred anyway?37 

The  difficulty  can  and  must  be  overcome  by  policy  makers,  otherwise  the  assessment  of  biofuel 

sustainability would be erroneous because incomplete. Indeed, if the CO² released by land-grabbing on old  

forests is  not  taken into account,  the biofuel  produced would be seen sustainable whether or not  it  has  

indirectly contributed to massive GHG releasing. 

Some examples  show that  taking into account  ILUC is  possible.  For  example in  the  United States,  

California’s Low Carbon Fuel Standard (LCFS) requires that indirect emissions from significant sources,  

including land-use change, be included in the examination of GHG emissions of biofuels38.

In summary, LULUCF rules have consequences on sustainability criteria for biofuels. And the LULUCF 

have still to be improved before it is considered as taking into account every emissions from non sustainable  

biofuel production. 

The  absence  of  reporting  obligation  for  developing  countries  may  be  compensated  by  the  Clean 

Development Mechanism (CDM). If biofuel sustainability is a concern in CDM, then Annex 1 countries  

could influence positively the market in the developing countries. Is biofuel sustainability a concern in Kyoto 

Protocol flexible mechanisms?

1.2 The sustainability of biofuel production in the Clean Development 
Mechanism

The CDM is one of the flexibility mechanisms created by the Kyoto Protocol, with Emissions Trading and  

Joint Implementation, to assist developed countries to reach their targets of quantified emissions limitation.

CDM provides “certified emissions reductions” credits to Annex 1 countries if they invest in developing 

countries for projects which contribute to sustainable development. These credits are used to offset the GHG 

emitted in the investor State. 

A CDM project must be based on an approved methodology used to calculate the emission reductions  

from the project. According to Glossary of CDM terms, version 03, a “monitoring methodology refers to the 

method used by project participants for the collection and archiving of all relevant data necessary for the 

implementation of the monitoring plan”. 

The executive board of the CDM approved in 2009 a methodology for the production of biodiesel for use 

37 “cattle production and pasture has been intensifying already and is projected to do so in the future” Joel Velasco of 
UNICA, the main Brazilian ethanol industry organization in Philip Brasher, “Brazil biofuels' land-use issue” (Des 
Moines Register. Retrieved 2010-02-09)

38 Rulemaking to consider the proposed regulation to implement the low carbon fuel standard (april 23, 2009), Final 
regulation order, Subchapter 10. Climate Change, Article 4. Regulations to Achieve Greenhouse Gas Emission 
Reductions, Subarticle 7. Low Carbon Fuel Standard, page 7
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as a fuel: “approved consolidated baseline and monitoring methodology – Production of biodiesel for use as 

fuel” (ACM0017). It allows projects of biodiesel production from crops specifically grown for fuel. 

In  this  methodology,  concerns  about  land-use  change  have  been  taken  into  account.  Indeed  the 

methodology provides carbon credits only for crops planted on degraded lands or lands degrading at the start  

of the project activity. Forests are then protected by this methodology. Yet, peatlands are big carbon sinks and 

could be considered as degraded lands under some conditions.39 That is why in 2010 a modification of the 

methodology excluded plantations established on peatlands.40 

It is very important and it is a relief that carbon sinks are considered into the methodology of biofuel  

projects.  Indeed CDM provides  credits  which  are  incentives  for  the  States  to  engage  in  such  projects.  

Without  including  criteria  on  land-use  change  the  system  would  have  encourage  States  to  invest  in 

potentially very polluting projects. Biofuel production would have been encouraged without being correctly 

regulated regarding its adverse effects on climate change. 

1.3 Conclusion on the Kyoto Protocol

Lots of Annex I countries have engaged policies towards promoting renewable energy production to comply 

with the targets. These include biomass production for energy. The purpose is to lower the use of petrol fuel  

and avoid GHG emission.

We can take as an example the European Union, whose policy of reducing energy consumption under  

Kyoto Protocol objectives comes with the obligation for all member states to reach 10 percent of biofuels in 

the transport petrol and diesel consumption by 2020.41

If the KP is the reason for that enthusiasm for biofuel,  it  should take into account the risk of GHG 

pollution by biomass production for energy.

However since there is no specific commitment concerning biofuel in the text of the KP, the effectiveness 

of the sustainability incentives for biofuel are strongly dependent on how reliable are the reports, used later 

on to assess the target compliance. Unfortunately KP rules on reporting biofuels emissions are far  from 

perfect. The imperfections in the system exist because the responsibility of the reporting is put only on the 

land-use and forestry sector which is a very political and thus very sensitive sector, in which there are easily 

loop-holes and offsets found. Consequently, if the biofuel accounting system does not change, neither does 

39 The CDM–Executive Board considered a drained peatlands as “degraded land” when classified as degraded in a 
verifiable classification system or when degradation indicators are present (for instance presence of species typical 
for degradation).  CDM–Executive Board, Report, Annex 15 “Tool for the identification of degraded or degrading 
lands for consideration in implementing CDM A/R project activities” 

40 “Oil crops are cultivated on area which is not a forest and has not been deforested during the last 10 years prior to 
the implementation of the project. Plantations established on peatlands are not eligible” United Nations CDM 
Methodology Booklet November 2012 (up to EB 69) Framework Convention on Climate Change AMS-I.G.

41 directive 2009/28/EC of the European parliament and of the council on the promotion of the use of energy from 
renewable sources adopted on the 23rd of April 2009
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LULUCF system, then the sustainability of bioenergy production will never be guaranteed by the KP. 

Yet it is possible to notice some recent improvements in the accounting system and in the establishment  

of  a  CDM methodology which takes  land-use change into account.  These improvements  show that  KP 

system could eventually become a reliable and complete tool to monitor biofuel production as good as a  

specific international agreement on biofuel sustainability. 

However the USA have not ratified the Kyoto Protocol and yet, they are a major producer of biofuel. The 

efficiency of the treaty is  thus weakened.  The USA were not  attracted by a broad convention on GHG 

emissions and a more restrictive text on biofuel would maybe have better chance to be ratified by the USA.

Other tool than the KP can be useful to regulate the environmental impacts of biofuel production, notably 

private sector initiatives which I will study now.
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PART 2: PRIVATE ACTORS AND BIOFUEL PRODUCTION 
STANDARDS

One way to ensure the integration of the climate change issue into biofuel production and trade could be 

through private actors initiatives. 

Several international initiatives establishing technical standards on biofuel sustainability can be reported. 

But can they replace an international agreement conducted by States in its efficiency? That question can be 

answered by analysing the legal nature of standards and the overview of the current initiatives. 

2.1 Legal nature of standards: Voluntary does not mean without 
impact

Technical standards are private norms (that is to say, adopted and agreed by private actors) used as guidelines  

to assess a certain behaviour from economic actors. Applied to sustainable biofuel, standards are the basis for 

the  assessment  of  the  production,  transportation  and  processing  of  biofuel  for  environmental  or  social 

purpose.

The main difference between a standard and a requirement set by an international agreement (sometimes 

also referred as a legal standard) is the mandatory nature of an international agreement. On the contrary 

standards  are  voluntary,  economic  operators  are  not  forced to  consider  the  principles  developed by the  

standard: There is no sanction if the companies do not adhere, the only hypothetical consequence would be a 

bad  reputation  -which  can  be  by  itself  very  motivating-.  This  voluntary  nature  of  standards  have 

consequences  on  their  efficiency:  Standards  cannot  be  enforced  without  a  legal  instrument  such  as  

certification, and their success depend on the good will of companies to be part of the standard system.

2.1.1 Standards rely on certification

If there is no binding force, a standard could be used for lying advertising, companies claiming to respect the 

principles  of  the  standard  while  they are  not.  The  efficiency of  the  standard  relies  on  an  enforcement 

mechanism that is to say a contract, called certification. 

2.1.1.1 CERTIFICATION, AN ENFORCEMENT MECHANISM

Such voluntary schemes need a legal contract to get the binding force through certification. This procedure  
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involves three participants: An economic entity, the organisation which has established the standard, and a 

third independent party (the certification body). The economic entity pays the organisation to use its logo 

stating that certain predetermined requirements are met. The predetermined requirements are called criteria 

and they must be operational and measurable through the implementation of indicators. The criteria have to 

be fulfilled for the entity to be considered as respecting the standard principles and this fulfilment is assessed  

and certificated after an audit conducted by the certification body. 

To illustrate, 2Bsvs scheme42 sets the objective of green-house gas savings in its principle 2: “The 1st 

gathering entity shall provide to its customers all required information to ensure that the greenhouse gas  

emission saving from the use of potentially sustainable biofuels is at least 35% in conformity with the EU 

Directive Article 17, sections 2”. This principle which governs the standard is too abstract and has been  

specified  in  several  criteria  in  particular  the  criterion 2.1:  “The  1st  gathering  entity should  ensure  that  

biomass producers participate in the reduction of emissions of greenhouse gases to achieve the objectives of 

the EU Directive”.  Indicators are settled in order to enable testing and measuring the criterion,  such as  

indicator 2.1.1: “It is recommended that the 1st gathering entity should develop a plan in collaboration with 

biomass producers to  participate in  the reduction of emissions of greenhouse gases and ensure that  the 

objectives of the EU Directive of 35% from 01 January 2010, 50% from 01 January 2017 and 60% from 01 

January 2018 can be achieved whenever applicable.”43 

The company which wants to get a certificate will request it by registering with the organisation of the  

certification. This is a contract offer which means that the organisation can accept it or refuse it depending on  

the result  of  the  first  audit,  which is  conducted following the terms  and use of  a  contract  between the  

company and the certification body. Once the audit successful, the company signs another contract with the  

organisation and can use the logo for its products. 

Consequently,  by the mean of certification procedure,  a certificate holder is  bound by two contracts 

detailing the terms and conditions that are to be respected.  Usually among the terms and conditions is the 

obligation for the certificate holder to keep the initially approved process and production methods for a  

certain period of time. In case of breach of the terms of the contract, sanctions are planned. Thus, if the  

certification body finds out serious non-conformities against the standard a suspension of the certification 

can  be  decided  which  may  lead  if  no  corrective  actions  are  accomplished  to  the  withdrawal  of  the 

certification.44

42 To Be Sustainable voluntary scheme, “French economic operators involved in grain production and biofuel supply 
chain joined in a Consortium to develop 2BS voluntary scheme, aimed to demonstrate though independent audit, 
compliance of sustainability criteria set by the European Directive 2009/28/EC  This will allow sustainability 
claims, with respect to the Directive, for biomass used as raw material and biofuels processed from that biomass.” 
source http://en.2bsvs.org/

43 2BSvs Biomass Biofuels Sustainability voluntary scheme, Requirements for the Verification of Biomass Production 
(First gathering entity and biomass producers), Doc: 2BSvs-STD-01, Rev.:V 1.8 – EN, Ref.: V 1.7-EN, Date 
approved: 19/07/2012 

44 For instance the certification company SGS, Terms and conditions, codes of practice (SSC NL) article 16. 
Withdrawal of certificate: “A Certificate may be withdrawn if (i) the Client takes inadequate measures in case of 
suspension; (ii) in the case of product certification, the products do not conform to the standards, norms or 
regulations or are no longer offered; or (iii) the Certification Body terminates its contract with the Client. In any of 
these cases, the Certification Body has the right to withdraw the Certificate by informing the Client in writing.”
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The signature of contracts setting obligations and the threat of sanctions are proof of the binding force of 

certification, and the assurance that the standard is respected by the certificate holder. 

Thus the technical standard gets legal force through the obligations detailed for the certificate holder. The 

voluntary nature of the standard does not mean that is has no consequences or no efficiency. 

The binding force is not the only condition for an efficient certification, it has also to be transparent and  

credible for the consumer. Indeed the standard system is not only a guideline for companies but also gives  

the consumer useful information allowing them to choose a sustainable product. 

2.1.1.2 ACCREDITATION: A MECHANISM TO ATTEST THE CREDIBILITY OF CERTIFICATION

Audits conducted regularly are the way to verify the conformity of the certificate holder methods with the  

criteria. Therefore the credibility of the system is based on the certification body. These bodies are often 

accredited (for instance by the ISO 65 accreditation) to attest of their independence, transparency, skills and 

quality of their audits. This accreditation is often required by the standards organisations. 

However the transparency is  weakened because each organisation is  entitled to set  its  own level  of  

requirements. Thus 2BSvs and ISCC45 systems do not require for the auditors language skills whereas RSB 

does.46 It is difficult for a consumer to check the the competence of a certification body while there is no 

harmonization.  Furthermore,  there  have  been  scandals  which  have  already  vitiated  the  reputation  of 

certification bodies in Brazil and South Africa,47 for instance the conviction for prejudice environmental of 

Veracel Cellulose by the federal justice of Bahia (Brazil) the 17th of June 2008. This company had illegally 

used 96 000 hectares for monoculture of eucalyptus, clearing the very threatened trees of the Atlantic forest,  

and  yet  received  the  certificate  of  conformity  with  FSC.48 This  event  shows  that  accreditation  is  not 

infallible. But if the system of verification is not credible then the whole standard system is jeopardized. 

The efficiency of a standard does not only need certification. There is another factor: The attractiveness  

of the standard, that I will develop now.

2.1.2 The attractiveness of the standard is a condition of its efficiency

If no companies participate in the standard it is useless, it would be a call for sustainability without answer.  

Unfortunately, the attractiveness of a standard is based on financial profits and thus may make the standard 

http://www.sgs.com (visited 3 May 2013)
45 International Sustainability and Carbon Certification
46 Study carried out by SQ Consult B.V in the framework of the Netherlands Programmes Sustainable Biomass 

“Selecting a biomass certification system – a benchmark on level of assurance, costs and benefits” (NL Agency, 
March 2012), page 26

47 See World Rainforest Movement (2008), “International Declaration Against the “Greenwashing” of Palm Oil by the 
Roundtable on Sustainable Palm Oil (RSPO)” ; Timberwatch, “Life as Commerce. Certification in South Africa” 
(Global Forest Coalition, 2008)

48 Leopold Broers and An-Katrien Lecluyse, translation by Thijs Storme, “Sustainable on paper: the eucalyptus 
plantations of Bahia, Brazil”, 8 September 2010 in Mondiaal Nieuws, available at http://www.mo.be (visited 3 May 
2013)
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diverting from its purpose. 

2.1.2.1 SUSTAINABLE BIOFUEL STANDARDS SEEM APPEALING

Even  though  the  certification  has  binding  force  it  remains  a  contract  the  conclusion  of  which  is  not 

mandatory.  It  is very important that company sign those contracts,  otherwise the purpose of making the  

biofuel production more sustainable would not be reach and the standard would be useless. But there must be 

an attractive counterpart  for  a company to make itself  liable.  The company could get  some benefits  by  

appending the logo coming with the certificate in order to influence consumers' habits and make them prefer  

the sustainable product. Thus an economic advantage result from the certification. 

Biofuel production is particular because this product is made out of feedstock which can be delivered to  

other markets than fuel. So in the particular case of biofuel this economic incentive has to be significant to 

incite farmers or forestry industry to get a certification.

Now it is too early to predict whether the biofuel sustainability criteria will be a success. It is probable, 

since  there  are  previous  market  enthusiasm on  certifications  about  responsible  management  of  forests, 

notably FSC,49 showing that the forestry sector is not reluctant to participate in voluntary-based systems on  

sustainability production. Moreover, one of the biggest producers of palm oil in the world, the Malaysian 

company Felda Global, has recently obtained the ISCC certificate for two mills and 8 plantations, with the 

objective to certificate more infrastructures.  It  means that  certification is a promising system which can 

attract  and  work.  However,  ISCC is  one  of  the  certification  scheme  based  on  the  EU methodological  

framework and is  mandatory to enter  the German market.  Through that certification, the company have 

access to a bigger market and is eligible to EU subsidies The motivation to obtain certification has thus been 

certainly triggered by governmental and supra-national actions. 

That being said, success comes at a price: The attitude of companies vis-à-vis standards would be based 

more on financial strategy than on environmental performance.

2.1.2.2 STANDARDS ARE USED AS MARKETING TOOLS

 It is easy to understand that sustainable certification is not a virtuous effort of the private sector to correct its  

excess, because the motivation is first economical. That is why certification is not a tool which automatically 

encourages companies' to use better management of environmental protection methods. This statement is  

supported by a study conducted Julia Hertin, Frans Berkhout, Marcus Wagner and Daniel Tyteca on the link 

between  environmental  management  systems  and  the  environmental  performance  of  companies.50 They 

49 Forest Stewardship Council
50 HERTIN (J.), BERKHOUT (F.), WAGNER (M.), TYTECA (D.), “Assessing the Link between Environmental 

Management Systems and the Environmental Performance of Companies: An Eco-Efficiency 
Approach”(Governance for Industrial Transformation. Proceedings of the 2003 Berlin Conference on the Human 
Dimensions of Global Environmental Change, Environmental Policy Research Centre: Berlin), p. 459-478 ; 
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conclude  that  there  is  no  strong  link  between  voluntary  schemes  and  environmental  performance  of  

companies. This conclusion suggests that companies improve environmental management for other reasons 

than implementing standards and would use the certificate as a label put on methods already set up in order 

to attract customers, rather than as an incentive for improvement or a goal to reach. Therefore certification  

would be deviated from its purpose to become a marketing tactic51 which may lead to financial profits, and 

probably to more swindles like the certification of eucalyptus plantations in Bahia. As a result certification's 

efficiency on environmental protection would be affected. 

Besides  the  legal  nature  of  certification  problem,  multiplication  of  certification  schemes  concerning 

biofuel sustainability during the recent years has led to some issues I will study now. 

2.2 The inconsistent multiplication of voluntary schemes on biofuel 
sustainability

As a matter of fact 67 initiatives have been identified by the overview conducted by J. van Damn, et al in  

2010.52 Even if not all of them were from private actors the study shows the trend of a rapid increase of these  

initiatives since 2007. For the purpose of this paper, only non-regulatory schemes will be used as examples.

I  will  first  present  an  overview  of  the  voluntary-based  schemes  on  biofuel  sustainability,  then  the 

consequences of inconsistency resulting and the different attempts to correct it. 

2.2.1 Overview: Voluntary-based initiatives are numerous and diverse

It is clear by observing the different voluntary schemes that there is a great diversity of them. Mainly, it is  

caused by the very nature of biofuel. Since it can be produced from different types of biomass, particular  

issues of each biomass are addressed individually. For instance, the Round table on Sustainable Palm Oil 

(RSPO), the Round table for Responsible Soy Production (RSP) or the Better Sugarcane Initiative (BSI). 

Furthermore, several related schemes include today biofuel market considerations although they were not  

planned at the time the schemes were adopted. International Federation of Organic Agriculture Movements 

(IFOAM) was established in  1972 in order  to  encourage the development  and guarantee the  quality of 

organic standards. The standards on organic crops accredited by IFOAM overlap with biofuel sustainability 

concerns when the variety of crops is also used as biomass for fuel production.

Differences between the schemes are also found in their scope, since it is possible to find national, supra-

BERKHOUT (F.), HERTIN (J.), “Towards environmental performance management” (Science and Technology 
Policy Research, University of Sussex, April 2011)

51 For a support, see Annie Shattuck, “Will Sustainability Certifications Work ? A look at the Roundtable on 
Sustainable Biofuels, Agrofuels in the Americas” (Food First Books, 2009)

52 Van Dam J, et al., “From the global efforts on certification of bioenergy towards an integrated approach based on 
sustainable land use planning” (Renew Sustain Energy Rev, 2010)
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national  or  international  initiatives,53 and in the actors involved:  NGOs, multi-stakeholders,  international 

organizations may be part of a standards system. Governments can also be actors by enforcing the standards 

in the national legislation, but that will be developed in part 3 of this study, this present chapter being only 

about private initiatives.

Not all voluntary-based initiatives' main motivations are environmental sustainability. For instance, the 

Fair-Trade Labelling Organisations International was first established to develop a standard on fair-trade for 

farmers.  That  being said,  Greenhouse Gas savings goal  is  a wide-spread objective,  for  instance a study 

carried out in the framework of the Netherlands Programmes Sustainable Biomass shows that, on 18 relevant 

biomass certification schemes and standards, only 3 of them do not include GHG requirement.54

2.2.2 A lack of coordination between schemes, causing confusion and risk of 
“shopping behaviour” by companies

In theory, multiplication of certification schemes could lead to a competition cycle, organisations willing to 

create better standards than those already existing. This would lead to a general improvement of standards in 

their GHG criteria and requirements and their reliability.55 In reality, a lack of coherence appears clearly by 

comparing GHG principles and criteria of different standards. There is no virtuous circle of improvement if  

there  is  no  coherence  among  the  diverse  initiatives.  In  fact,  each  organization  has  developed  its  own  

requirements and methodologies. 

The systems are based on different methodologies: They may consider the whole supply chain or only 

part of it, for example, schemes Red Tractor56 or SAN57 are focused on biomass production while ISCC or 

Greenergy58 cover all stages of the supply chain59 ; Depending on the scheme default values may be actual 

data provided by the certificate holder or be conservative values published in a guidance 60 ; The allocation 

(partition of the environmental emissions between the main product and different co products) used by the‐  

different  schemes  is  not  based  on  the  same  characteristics  of  the  product:  While  NTA 8080  allocates  

depending on energy content, BSI allows to choose between energy content, market value or mass of the 

53 For instance, Netherlands Technical Agreement NTA 8080:2009 "Sustainability criteria for biomass for energy 
purposes" is a Dutch standard; ENERS Consulting Company, together with other project partners, aims to set up a 
label for fuel-bioethanol (ethaSTAR) and fuel-biodiesel (fameSTAR) for use in the EU and the Swiss vehicle fuel 
market 

54 Peter Vissers, Ander Paz, Emiel Hanekamp, report,  “How to select a biomass certification scheme?” (Partners for 
Innovation BV, May 2011) page 19.

55 Nicolae Scarlat and Jean-François Dallemand, “Status of the implementation of biofuels and bioenergy certification 
systems, Major implications, reporting constraints and implementation controls”, (European Commission Joint 
Research Centre - Institute for Energy, Luxembourg: Publications Office of the European Union, 2011), page 37.

56 Red Tractor Farm Assurance Combinable Crops & Sugar Beet scheme
57 Sustainable Agriculture Network (SAN) standards
58 Greenergy Oil Company voluntary scheme
59 P. Vissers et al., supra note 53, page 19.
60 E4tech, report, “The RSB GHG accounting scheme Feasibility of a metamethodology and way forward”, Version 

4.1, 8 October 2009, page 70
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products61 ;  Finally  even  the  functional  unit  differ  from  one  another  scheme  (it  can  be  Megajoules,  

kilometres-miles, hectares or tonnes).62 As a result, it is not certain that a same product would be considered 

saving the same amount of CO² by two different systems. We can find another major lack in the quasi-

systematic absence of ILUC in the different methodologies.63

Besides methodological issue, schemes also set different objectives.  Some compel certificate holders 

with quantified targets (for instance NTA requires at least 50% reduction for transportation fuel 64) but not all 

of them (RTRS requires efforts to reduce emissions of Greenhouse gases65).

To sum up,  multiplication  of  schemes  taking  into account  GHG emissions  is  not  beneficial  for  the 

purpose, since the more numerous and diverse are certifications, the more labels and logos are opaque for the  

public who cannot possibly know them all and distinguish the efficient ones from the others. The confusion 

for consumers is increased by the absence of coherence between the different schemes methodologies and  

requirements. Impacts of standards on public behaviour are then lowered and sustainability is not encouraged 

enough.

Furthermore, there is a high risk that operators, having lots of choice and motivated by their marketing 

aim, may pick certification schemes which are the less demanding according to a “shopping behaviour”.

There is a clear need for standardization. This can be provided by an international agreement which  

would set the definite criteria, indicators and calculation methods to use in schemes. Some already existing  

initiatives can answer partly this need. 

2.2.3 The efforts towards coordination 

The Global Bioenergy Partnership (GBEP) is a multi-stakeholders forum established in 2005 by the group of  

8 countries and Brazil,  China,  India,  Mexico,  South-Africa.  There are 21 countries and 11 international 

organisations as partners, so GBEP has a world-wide scope and various actors involved which provides a  

great  legitimacy its  reports.  Its  goal  is  to develop a voluntary international  sustainability framework for 

bioenergy.  A report  “version  1”  establishing  a  common methodological  framework  for  GHG life  cycle 

assessment of bioenergy was released in 2011. GBEP is still working on improvements for the methodology 

to become a useful reference for standards. 

ISO/CD 13065 is in preparation to propose sustainability criteria for biofuel. The target publication date 

is the 30th of April 2014. ISO is a very respectable standardization scheme with a world-wide scope. Well-

known of the public, an ISO standard on biofuel is a fortunate initiative. The fifth objective of the standard is 

61 Van Dam J, et al., supra note 51, page 10
62 E4tech, supra note 59 
63 Van Dam J, et al., supra note 51, page 10
64 Nederlands Normalisatie Instituut NEN, “Sustainability criteria for biomass for energy purposes” (Delft, the 

Netherlands: NEN; 2009)
65 RTRS. Draft RTRS principles and criteria: third public consultation document, reference: DG4-OUT-02-ENG. The 

RTRS Principles, Criteria and Verification Working Group (DG) as an out put of their fourth meeting from 10–13 
October; 2008.
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the reduction of greenhouse gas emissions in relation to the fossil energy source replaced. However criteria  

and indicators have not been published yet so it is too early to state on the quality of this standard.

The meta-standards approach is also a good tool to bring some harmonization. The system uses pre-

existing standards as basis. A producer who meets the requirements of a certification scheme approved by the  

meta-standard will be recognized as meeting the requirements of the meta-standard as well. This system is  

established in order to bring coherence by serving as a benchmark. There are already several meta-standards  

concerning biofuel as IFOAM and recently the Round table on Sustainable Biofuels (RSB).

All these initiatives suggest that the problem of opacity has been understood and addressed.

2.3 Conclusion

Standards do not replace an international agreement in its clarity and its legal force. It is not an instrument to  

replace an international agreement, but one which can influence consumer behaviour more effectively than it 

modifies company behaviour.

The voluntary legal nature of standard makes it a matter of transparency for the consumer more than a  

virtuous impulse from companies. Indeed standards may become a marketing tactic for companies, allowing 

them to “shop” among the numerous schemes for the least demanding one in order to get a “green logo” to 

attract consumers. 

Certification is the procedure which provides efficiency to technical standards because it let the public  

know the process and production methods of biofuel supplied. Because the certificate is legally binding, the  

companies are to respect their commitments and respect the sustainability criteria. Thus this legal force is a  

guarantee for the public, so is a good reputed accreditation: Consumers will trust in the certification system 

and ideally buy more of this product with a credible logo, creating a dynamic in the market and making the 

certification attractive for companies. In this way, consumers have the power to influence the market and the 

production of biofuel. 

However the system has not reached yet the transparency needed yet because of the multiplication and  

the variety of initiatives, even if efforts are made to reduce the differences in methodologies between the  

schemes. For now, it is difficult for a average consumer to know the exact implications of a certificate.

A national measure which makes certification mandatory or establishes certification as a condition to 

access an advantage could be the panacea.  Besides the strong incentive for companies, the schemes are  

reviewed and approved by decision-makers which makes the system clearer and more credible for the public. 

Completed by these kind of measures, certification could become clearer and efficient enough to fill the  

lack of international agreement on biofuel sustainability. However the national or supra-national integration 

could disturb international trade and potentially breach WTO rules. 

I  will  now study whether a State is  allowed to take environmental  measures to promote sustainable  

biofuels under WTO rules. 
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PART 3: DOES INTERNATIONAL TRADE LAW ALLOW BIOFUEL 
REGULATION?

 Domestic regulation on biofuel sustainability could overcome the absence of international agreement on the 

matter. Indeed, countries could regulate their domestic production and influence international production for  

instance by forbidding unsustainable methods and by disincentives on importations of unsustainable biofuel. 

These domestic measures may disturb international trade.

International trade is governed by the World Trade Organization which has 159 Member States. Most 

countries of the world are members, only 14 countries are neither parties nor observers. The organization sets 

framework and principles for trade policies, with the ultimate purpose of liberalization of trade through 

removal of national barriers. 

No specific  trade agreement  on biofuel  has  been settled  within  the  organization.  Therefore  General  

Agreement on Tariffs and Trade (GATT 1994) and the other WTO Agreements rule international trade in  

biofuels.  The  other  agreements  are  the  Agreement  on  Agriculture  (AoA),  the  Agreement  on  Technical  

Barriers to Trade (TBT), the Agreement on the Application of Sanitary and Phytosanitary Measures (ASPM) 

and the Agreement on Subsidies and Countervailing Measures (ASCM). 

A recent  case  suggests  that  countries  cannot  freely enact  environmental  criteria  for  biofuel  when it  

disturbs international trade. In 2012, a Spanish Ministerial Order restricting biofuel imports from non-EU 

countries after Argentina has announced in April 2012 the nationalization of 51 percent of the shares in 

oil company YPF, previously controlled by Spanish group Repsol.66 Conveniently, this order was taken in 

order to complete the EU RED, which has environmental goals. Thus Spain claimed that the initiative was 

also based on environmental considerations.67 However Argentina formally complained before the World 

Trade  Organization  (WTO)  and Spanish  government  removed  the  text.  Therefore  Argentina  decided  to 

suspend its complaint.

Does this mean there is no possibility under WTO to restrain international trade of biofuel, even for 

environmental purpose? 

It is not possible to state with certainty the conclusion of the panel would have been, and there is no 

WTO jurisprudence concerning biofuel. But in comparison with other WTO cases on environmental matters,  

we can deduce that it was wise for Spain not to persist with its law and if it would be possible to curtail  

unsustainable biofuel trade. Firstly the reasons Spain's measure was not acceptable under the WTO must be 

analysed,  then  I  will  analyse  whether  it  means  that  WTO  forbids  any  biofuel  regulation  based  on 

66 Hugh Bronstein, “Argentina nationalizes oil company YPF”, Reuters, 4/05/2012, available at 
http://www.reuters.com (visited 6 May 2013)

67 “its order was designed to protect the environment by increasing the use of renewable energy and to contribute to 
the security of the energy supply” in Jennifer M. Freedman, “Argentina Suspends WTO Complaint After Spain Ends 
Biofuels Curbs” (Bloomberg, 31 janvier 2013) available at http://www.renewableenergyworld.com (visited 30 April 
2013)
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environmental concerns.

3.1 The Spanish case

In order to transpose the RED, which requires Member States to reach a 10% target of biofuel in the total  

energy consumption of the  transport  sector,  Spain obliged suppliers  of  transport  fuel  to blend a certain  

percentage of biofuel (Ministerial Order ICT/2877/2008). Otherwise they would have to pay a fine of 350  

Euros per metric ton that the obliged party failed to market. 

The biofuel used to fulfil the obligation had to be certificated by the Spain independent regulator of the  

energy market. The debated Ministerial Order IET/822/2012, published on the 21 st of April 2012, states that 

only biodiesel produced in the European Union can be allocated production quota.68 Only production under 

quota is eligible for the certification. Thus, only European production can be used by Spanish suppliers to 

meet  their  obligations and avoid the fines. This Ministerial  Order has consequences on the international 

market, as it is a discouragement for Spanish suppliers to use biofuel from third countries. 

Argentina  based  its  request  on  several  legal  grounds.  It  considered  the  Ministerial  Order  to  violate 

several articles of the GATT 1994: Articles III:169, III:470, III:571, and articles 2.172 and 2.273 of the Agreement 

on Trade-Related Investment Measures (TRIM), as well as the article XVI:4 of the Marrakesh Agreement.74

The arguments of Argentina are legitimate, in my opinion. Indeed, the disturbance of the international 

trade induced by Spanish measures is based only on the origin of the products. The market restriction to third  

countries' production was not justified by other concerns such as environmental assessment, and there is no 

evidence that biofuel would be produced in a more sustainable way only because they are grown in the EU. 

The WTO forbids arbitrary restriction based on nationality of goods. The principle of non discrimination is 

thus set in article III of the GATT 1994. Particularly, it is set in article III:1 that a party shall not seek to  

protect its domestic products by regulating its internal market.  Yet,  communications of Soraya Sáenz de  

Santamaría, Spain deputy prime minister, show that Spain objectives were to sanction the nationalization of  

68 Orden IET/822/2012, de 20 de abril, por la que se regula la asignación de cantidades de producción de biodiésel 
para el cómputo del cumplimiento de los objetivos obligatorios de biocarburantes. “Artículo 3.: Los titulares de 
plantas o unidades de producción de biodiésel susceptible de ser empleado como carburante o ser incorporado al 
gasóleo de automoción, que estén ubicadas en España o en otro Estado miembro de la Unión Europea, podrán 
solicitar la asignación de una cantidad anual de producción de biodiésel para el cómputo del cumplimiento de las 
obligaciones de biocarburantes” 

69  Parties shall not afford protection to domestic products by applying internal taxes and other laws to imported or 
domestic products. 

70 Parties shall not treat less favourably imported products than national like products.
71 Parties shall not require the mixture, processing or use of products in specified amounts from domestic sources.
72  “Without prejudice to other rights and obligations under GATT 1994, no Member shall apply any TRIM that is 

inconsistent with the provisions of Article III or Article XI of GATT 1994.”
73 “An illustrative list of TRIMs that are inconsistent with the obligation of national treatment provided for in 

paragraph 4 of Article III of GATT 1994 and the obligation of general elimination of quantitative restrictions 
provided for in paragraph 1 of Article XI of GATT 1994 is contained in the Annex to this Agreement.”

74 Request for the Establishment of a Panel by Argentina, 7 December 2012, pursuant to Article 6 of the WTO 
Understanding on Rules and Procedures Governing the Settlement of the Disputes, regarding European Union and a 
Member State - Certain Measures Concerning the Importation of Biodiesels (DS443)
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YPF by restraining biofuel  imports  from Argentina.75 Protectionism is the  goal  and consequence of  the 

Spanish order. Article III:4 states that no less favourable treatment should be accorded to foreign products  

than to domestic like products. However the Ministerial Order discourages Spanish suppliers to use biofuel  

from third countries. Finally, the breach of the article III:5 is also obvious since Spain has established an  

obligation to mix a certain proportion of a product with domestic source content, which is forbidden. 

As regards of the breach of the articles of the TRIM, which is a WTO's agreement applying to investment 

measures related to trade in goods, we can use the illustrative list  given in the annex of the agreement: 

“TRIMs  that  are  inconsistent  with  the  obligation  of  national  treatment  provided  for  in  paragraph 4  of 

Article III of GATT 1994 include those which are mandatory or enforceable under domestic law or under 

administrative rulings, or compliance with which is necessary to obtain an advantage, and which require: 

(a)       the purchase or use by an enterprise of products of domestic origin or from any domestic source, 

whether specified in terms of particular products, in terms of volume or value of products, or in terms of a 

proportion of volume or value of its local production”. The Ministerial Order is a TRIM with the GATT as its 

compliance is mandatory in order to obtain a benefit (being exempt from the fines). This benefit requires the  

purchase of products (biofuel) of domestic or Community origin or source. The Ministerial Order is very 

similar to the example and therefore constitutes a TRIM prohibited by the GATT 1994. 

Finally, article  XVI:4 of the Marrakesh Agreement states that  each Member shall ensure that its laws, 

regulations  and  administrative  procedures  are  in  conformity  with  its  obligations.  The  regulation  being 

inconsistent with WTO agreements, then Spain breached that article too.

In summary, Spain was not respecting international trade law and that is why the country decided to open 

its market to foreign biofuel again. As Argentina did not persist in its complain it is only possible to assume 

but,  it  is  very probable  that  WTO would have accepted Argentina's  arguments.  Market's  restrictions  for 

biofuels were allegedly more motivated by political views than environmental goal.

75 Raphael Minder, “Spain Stings Argentina Over Oil Company Nationalization”, The New York Times, 20/04/2012 
available at http://www.nytimes.com (visited 6 May 2013)
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3.2 Differentiating biofuels and influencing international market, a 
lost cause?

Pursuant to the above statement, should one conclude that a country could not under international trade law 

constraint the trade of biofuel? Is biofuel market fully liberalized where no consideration of the environment  

can be addressed unilaterally? I will demonstrate that WTO take into consideration environmental concerns 

but  under  several  conditions  which  might  be  difficult  for  countries  to  meet  in  the  case  of  biofuel 

sustainability.

For my demonstration, I will assume that a country would not seek to establish protectionist measures,  

and would not  replicate  Spain mistake and therefore  would set  the same sustainability criteria  for both 

national and foreign biofuel. It will be also assumed that the unilateral measure seek to categorize biofuels by 

their impact on climate change, and not about their physical characteristics (for instance, if they are gaseous,  

liquids or solids). 

States can regulate biofuel production through several kind of measures. Thus, using bans, fines, higher  

tax States intend to discourage the kind of biofuel which worsen climate change, or through labelling, tax  

incentives, subsidies they would support sustainable biofuel. Substantially, the measures can be related to a 

maximum percentage  of  emissions  of  GHG during  the  life-cycle  of  the  biofuel,76 or  they can  seek  to 

differentiate a type of biofuel from another (1st generation and 2nd generation of biofuel)77 or they can focus 

on the source of production - land-based criteria -.78 The kind of measures taken influences the relevance of 

WTO laws  since  there  are  agreements  which  lay down specific  rules  for  technical  barrier  to  trade  or  

subsidies measures, for instance. I will study first the text of the General Agreement on Tariff and Trade  

(GATT) and secondly the relevant specialized agreements. 

3.2.1 The GATT 1994

To determine if the GATT takes into account the environmental issue of biofuel trade, the first question  

which must be addressed is whether sustainable and non-sustainable biofuels are “like” products under the  

definition given by WTO. Indeed, if two products are not alike, then the question of discrimination has not to  

be raised: The products are not in competition and a measure differentiating them would be consistent with 

the GATT and the other WTO's agreements. 

76 The EU Directive on the promotion of the use of energy resources mandates that the use of biofuels should lead to a 
saving of at least 35 percent of GHG emissions, calculated through the life cycle of the project

77 The Strategy document mentions the possibility of creating separate nomenclature codes for biofuels, thereby 
supplementing tariff code 2207: European Commission, “Communication from the Commission: An EU Strategy 
for Biofuels” (Commission of the European Communities, 2006, Brussels, Belgium)

78 For example, Switzerland refuses to grant a biofuels tax exemption to biofuels from palm oil, soya and grains Global 
Subsidies Initiative (GSI), “Swiss Certification Scheme for Biofuels May Prove Controversial”(Subsidy Watch, 26 
August 2008.)
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Secondly,  if  the two products are alike,  GATT does not  necessarily prohibit  national  differentiations 

between the products, only in case of discriminatory measures. 

Finally,  even if  an environmental  measure is  found discriminatory,  it  may fall  under  the  article  XX  

exception and be allowed by the GATT.

3.2.1.1 THE LIKENESS

The statement that a biofuel with a carbon-neutral production and a biofuel whose production has released  

more CO² than it has absorbed are two different products, is questionable. Both products have the same 

physical  characteristics  and  can  be  used  the  same  way.  Physical  properties  and  similar  end-uses  are  

indicators to determine the likeness of two products. However pursuant to the case European communities –  

measures affecting asbestos and asbestos-containing products (EC – Asbestos), we see that other criteria for 

are also used: Two other criteria are found by the Appellate Body, namely “consumers' tastes and habits  – 

more comprehensively termed consumers' perceptions and behaviour – in respect of the products” and “ the  

tariff classification of the products”.79 Consumers'  perception of the likeness of the products is probably 

influenced by the nowadays knowledge concerning climate change. From then on, it is likely that the public  

would  consider  biofuel  produced  without  harming  the  environment  as  a  different  product  than  an 

unsustainable biofuel.80 It has even been noted by the Appellate Body in the dispute United States – Import  

Prohibition of Certain Shrimp and Shrimp Products that there is “contemporary concerns of the community 

of nations about the protection and conservation of the environment…”.81 However authors are divided on 

the matter and some of them do not consider environmental concerns as influencing enough consumer's 

behaviour to differentiate two otherwise like products.82 

Furthermore, EC-Asbestos case may be not relevant for the determination of the likeness of two products 

based on their carbon footprint, because the measure examined by the panel was related to the product as  

such,  whereas  differentiation  on  the basis  of  carbon footprint  does  not  relate  to  the  good itself  but  its  

production. Sustainability of biofuel depends on the derivative activities during the production of the good, if  

they  have  caused  land-use  change,  if  fertilizers  were  used  on  the  biomass,  etc.  The  sustainability 

considerations of  the biofuel  are not  based on its  polluting characteristics once used in  the  tank.  Trade  

measures based on production methods considerations are specific issues under WTO. 

Pursuant  to  WTO law,  a  process  or  production  methods (PPM)  is  a  consideration  on  the  growth, 

79 Appellate Body Report, European Communities-Measures Affecting Asbestos and Asbestos-Containing Products, 
(WT/DS135/AB/R, 2001), Page 39

80 See Stephanie Switzer, “International trade law and the environment: designing a legal framework to curtail the 
import of unsustainably produced biofuels” ( volume 6, issue 1 summer 2007, journal of international trade law and 
policy)

81 Appellate Body Report, WT/DS58/AB/R, adopted 6 November 1998
82 See for example Gabrielle Marceau and Joel P Trachtman, “The Technical Barriers to Trade Agreement, the Sanitary 

and Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade: A Map of the World Trade 
Organization Law of Domestic Regulation of Goods” (Journal of World Trade, 2002) page 811, 859. 
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manufacture, process, harvest, transportation of the product: How, by whom, which adverse impact? The 

specifications on the packaging such “produced by” or “made with” are usually designing PPMs. A PPM in 

non-product-related, or non incorporated, if it does not impact perceptibly the final good.

PPMs have been for a long time a very controversial matter, authors affirming the prohibition of trade-

distorting regulations based on PPMs considerations.83 Still today, if the WTO does not consider that PPMs 

have no influence on the likeness of two products, the organization remains very suspicious84 because of the 

possibility to use them as a pretext for protectionism. Yet,  the WTO has accepted PPMs as valid in the  

dispute in US – Shrimp. We can also look at the case Spain-Tariff Treatment of Unroasted Coffee (“Spanish  

Coffee”):  The  panel  has  stated  that  PPMs  was  not  a  good  justification  because  it  could  not  influence 

consumer's choice. Indeed, coffee beans where produced following different PPMs but at the end they were  

blended  together  before  being  marketed.85 The  panel  did  not  refuse  PPMs  considerations  as  such  and 

applying an  a contrario reasoning, we can deduce that the panel would have certainly considered the two 

kind of beans unlike because of their different PPMs if consumers were able to differentiate them.

Finally, it is recalled in EC-Asbestos case, the criteria are only indicators and the examination of the 

likeness of products are conducted on a case-by-case basis.86 For that reason and without case law to confirm 

the analysis based only on the quite unreliable criteria for our prospective work, which is the consumers' 

perception of biofuels, we must be cautious and may consider the possibility for the biofuels to be found 

alike by the WTO bodies. 

3.2.1.2 A DISCRIMINATORY MEASURE? 

Once biofuels have been found alike, the principles of non-discrimination apply: Imported products must not 

be treated in a less favourable manner than other foreign (a. I) or domestic products (a. III). This means that  

as  long  as  the  measure  is  justified  by other  reasons  than  the  origin,  it  is  not  inconsistent  with  GATT 

principles of non-discrimination. This assertion is supported by the jurisprudence in EC-biotech which states 

that a measure does not contravene GATT article III:4 as long as the discrimination is not based on the origin 

83 See for instance Hilary French, “Vanishing borders: Protecting the Planet in the Age of Globalization” (Other 
Norton/Worldwatch Books, 2000), p117-118 and 122 ; See also Lori Wallach and Michelle Sforza, “Whose Trade 
Organization? Corporate Globalization and the Erosion of Democracy: An Assessment of the World Trade 
Organization”(Washington, D.C.: Public Citizen, 1999), page 23: “GATT dispute resolution panels have ruled that 
products cannot be treated differently on the basis of how they are produced or harvested. The ability to distinguish 
amongproduction methods is essential to environmental protection and environmentally sensitive economic policies. 
A key component to setting sustainable policies is the ability to change the conditions and processes under which 
goods are produced . . . to more environmentally friendly ones.”  

84 See Steve Charnovitz, “The Law of Environmental 'PPMs' in the WTO: Debunking the Myth of Illegality” (Yale J. 
Int'l L. 59, 2002).  

85  “unroasted coffee was mainly, if not exclusively, sold in the form of blends, combining various types of coffee, and 
that coffee in its end-use, was universally regarded as a well-defined and single product” Report of the Panel, Spain 
- tariff treatment of unroasted coffee, adopted on 11 June 1981 (L/5135 – 28S/102), page 8

86 Criteria “provide a framework for analyzing the "likeness" of particular products on a case-by-case basis (emphasis 
added). These criteria are, it is well to bear in mind, simply tools to assist in the task of sorting and examining the 
relevant evidence.” EC — Asbestos. supra note 78, Page 39, para 102
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of the product.87

Unfortunately,  GHG saving  criteria  which are  based on the land-use are  likely to  be  considered as 

discriminating biofuel due to its origin. For instance, the EU Renewable Energy Directive sets that biofuel 

made out of biomass obtained from peatland is non sustainable. A tropical country major supplier of biofuel,  

can argue that refusing to label such biofuel discriminate its production even though the measure does not  

designate a country in particular.

Thus, countries which think injured could appeal on the ground of several articles. Article I:1 requires to  

extend any advantage, favour, privilege or immunity accorded to a Party of the WTO to all Parties.  For  

instance an incentive such as an exemption from import duties88 or other fees89 is definitely an advantage. 

Consequently, States bereft of an advantage granted to other States, because their production does not fit into  

the land-based criterion could ask for the advantage to be extended to them. 

Countries which claim a prejudice can also base their claim on articles III:2 and III:4: Internal taxation  

should not be more favourable for domestic than foreign like products (a. III:2) and any laws, regulations or 

requirements shall not treat in a less favourable manner foreign product from domestic (a. III:4). In case of 

internal taxation, the plaintiff would have also the possibility to base on the second sentence of article III: 2 

which treats ‘directly competitive and substitutable products’ as alike products: Different fiscal treatment is a  

tempting measure to help sustainable biofuel sector or to discourage the development of non-sustainable  

biofuel market. But no difference in taxation between such products should be made. Whether if products are  

directly  competitive  and substitutable  is  determined  through  indicators  such  as  cross-price  elasticity of  

substitution, and the evidence that consumer consider that their need or taste can be satisfied equally by one 

or the other product.90 

Finally, pursuant to article XI a Party cannot set any prohibitions or restrictions other than duties, taxes 

or  other  charges  on  the  importation  or  exportation  of  any product  from or  to  another  party.  De  facto 

restrictions are forbidden as well, for instance for instance in Brazil – Retreaded Tyres case, fines on the  

importation,  marketing,  transportation,  keeping and warehousing of imported tyres were considered as a  

restriction on importation. That is why fines on marketing biofuel from specific lands could breach article XI  

of the GATT.

In case the unilateral measure considered as a breach of one or several articles of the GATT, the aim to  

protect  the  environment  can  be  legitimate  enough  to  exempt  the  government  of  respecting  the  non-

discrimination principles, according to article XX of the GATT. I will now study this possibility.

87 A “mere showing that a Member has undertaken or completed a particular approval procedure in a manner which is 
unfavourable for a given imported product would not be sufficient to establish a "less favourable manner" of 
undertaking or completing approval procedures if the relevant Member's conduct is explained by factors or 
circumstances unrelated to the foreign origin of the product”Panel Report European Communities – Measures 
Affecting the Approval and Marketing of Biotech Products, WT/DS291/292/293, adopted 21 November 2006, para 
7.2399

88 ABR, Canada – Autos.
89 GPR, US – Customs User Fee, para 122.
90  “evidence that consumers consider or could consider the two products or groups of products as alternative ways of 

satisfying a particular need or taste.”Panel Report Korea – Taxes on Alcoholic Beverages, WT/DS75/R, 
WT/DS84/R, adopted 17 February 1999, para 10.40
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3.2.1.3 ARTICLE XX OF THE GATT
 

Article XX sets general exceptions to the GATT 1994 for the measures “necessary to protect human, animal  

or  plant  life  or  health”  (article  XX (b))  and  those  “relating  to  the  conservation  of  exhaustible  natural  

resources if such measures are made effective in conjunction with restrictions on domestic production or 

consumption” (article XX (g)).

Criteria distinguishing biofuel regarding their carbon footprint are without doubt related to the goal of 

preserving clean air. The aim to preserve clean air could enter the scope of human, animal and plant life  

protection since its final aim is to avoid the adverse consequences of the climate change such as floods, water 

scarcity and other natural catastrophes.91 On the other hand in the case US-gasoline92 the WTO has classified 

a measure against air pollution in the scope of the article XX(g), because clean air is an exhaustible resource.  

The US-gasoline case is also interesting because it reminds us that the article XX limits the exceptions to 

avoid abuse. Despite the fact that the Clean Air Act -object of the dispute- was indeed an exception, it has 

been found inconsistent with the chapeau of the article XX: Measures taken under Article XX should not be  

applied in a manner arbitrary discriminating countries where the same conditions prevail, or disguising a  

restriction on international trade.

In order to be consistent with the chapeau, an exception has to be enacted in a transparent way, and the  

government  has  to  show  good  will  and  good  faith  by  negotiating  with  the  parties  injured  before 

implementing the discriminatory measures.93 Furthermore, the measure has to be “necessary” (article XX(b)) 

to reach the aim. This means that a measure as efficient but consistent with the GATT principles shall always  

be preferred.94 Concerning the article XX(g), no necessity is required, but at least a “substantial relationship” 

or a  “close and genuine relationship of ends and means” between the act  and the goal. 95 To assess the 

necessity of a measure, the panel makes a proportionality analysis between the importance of the goal, the  

efficiency of the measure and compares with possible alternatives.96 Therefore it is difficult to state with 

certainty that any measure aiming to reduce unsustainable biofuel production would be seen necessary. A ban 

of importation of non-sustainable biofuel would maybe seen as too restrictive on trade while a tax incentive 

or a target for suppliers maybe acceptable.97

 Consequently, article XX does open a possibility for identical biofuels to be differentiated as regard of  

91 See Meyer-Ohlendorf, N. and Gerstetter, C.,“Trade and Climate Change. Triggers or Barriers for Climate Friendly 
Technology Transfer and Development?”(Dialogue on Globalization, Occasional Papers, 2009) page 36

92 Appellate Body Report and Panel Report, United States - standards for reformulated and conventional gasoline, 
World Trade Organization, WT/DS2/9, 20 May 1996

93 In US-gasoline, the panel reproached that the Gasoline Rule had been adopted while the United States had not 
sought to cooperate with Brazil and Venezuela before. Appellate Body Report and Panel Report, Us- Gasoline, page 
27

94 Appellate Body Report, Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R, 
WT/DS169/AB/R, adopted 10 January 2001, para 166

95 Appellate Body Report US-Shrimp (n56) para 133 - 135
96 ABR, Brazil – Retreaded Tyres, pp.141 - 143, 178.
97 See for an analysis of the EU directive Andrew D. Mitchell and Christopher Tran, “The Consistency of the EU 

Renewable Energy Directive with the WTO Agreements” (Georgetown University Law Center, 2009), page 9.
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the GHG emitted during their production, as long as the state tries to negotiate with the other members of  

WTO and to balance the restriction of trade with the importance of the goal. 

I will now examine the other agreements than the GATT because they may also be impediments to the 

fight against non-sustainable biofuel.

3.2.2 The other agreements

Two kind  of  measures  are  affected  by the  other  agreements  of  the  WTO:  Technical  requirements  and 

subsidies. The firsts are monitored by the Technical Barrier on Trade and the seconds by The Agreement on  

Subsidies and Countervailing Measures and the Agreement on Agriculture. I will analyse their impacts on 

States regulatory possibilities. 

3.2.2.1 ARE THE MEASURES AFFECTED BY THE TECHNICAL BARRIER ON TRADE AGREEMENT?

As regards of certification in environmental matters, it is relevant to look into the agreements concerning  

technical regulations and standards.  Two agreements of the WTO have been designed for that matter: The 

Agreement  on  Sanitary and Phytosanitary Measures  (SPS Agreement)  and  the  Agreement  on  Technical 

Barriers to Trade (TBT). The first concerns  the protection of human, animal, and plant life or health from 

pests,  diseases,  or  organisms  carrying  or  causing  diseases;  from  food,  feedstuffs  and  drink  additives,  

contaminants, etc., and to limit or stop damage from pests.98 The TBT Agreement was designed for a broader 

range of policies, notably environmental protection.99 Biofuel regulation does not enter SPS's scope that is 

why we will focus only on the TBT. 

Firstly, it is important to define the scope of this agreement, and then, to analyse the obligations resulting 

for the States.

3.2.2.1.1 Scope
 
Technical  regulation  is  a  non-tariff  regulation  which  is  mandatory  for  economic  actors.  It  lays  down  

requirements on product characteristics, their related PPMs, terminology, symbols, packaging, marking or  

labelling. The scope of a standard is the same, except that the compliance with a standard is not mandatory 

for operators. Finally, a “conformity assessment procedures” is any procedure used, directly or indirectly, to  

verify the fulfilment of the requirements in technical regulations or standards100. Procedures concerned are 

98 Agreement on Sanitary and Phytosanitary Measures, Annex A, 1.
99 Agreement on Technical Barriers to Trade, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade 

Organization, Annex 1A, Legal Instruments-Results of the Uruguay Round, 1868 U.N.T.S. 120 (1994) at annex 1, 
para 1

100Definitions given in the Annex 1 of the TBT
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inter alia procedures for evaluating, verifying or accrediting.101

A State may want to promote sustainable biofuel through labelling for instance by the integration of 

sustainable  certification  in  its  national  law.  Then  this  measure  would  certainly  fall  into  one  of  these 

definitions. 

However, there is a strong doubt in the doctrine102 on the inclusion of non-product-related PPMs within 

the scope of the TBT Agreement, because the definition states that the processes and production methods are  

to be “related” to the product characteristics. Although it is not yet determined with certainty, the Appellate  

Body in EC-Asbestos interpreted “product characteristics” with a list of non-exhaustive examples, but all of  

them were perceivable in the final product (“Such “characteristics” might relate, inter alia, to a product’s  

composition, size, shape, colour, texture, hardness, tensile strength, flammability, conductivity, density, or 

viscosity.”)103 This is a indication that the WTO considers measures based on unincorporated PPMs out of the 

scope of the TBT agreement. 

National laws regulating the market of biofuels according to the emissions the derivative activities have  

caused during their production is likely not to be under the TBT rules. Yet this is only a presumption since  

the list given by the Appellate Body is preceded by the words “inter alia”. There is still a room for the  

acceptance of unincorporated PPMs. 

In case a national measure would fall into the TBT agreement scope, and if its compliance is a condition 

to have access to an advantage, there is no doubt that the WTO would consider it as de facto mandatory. It 

has been set by cases such as  European Communities-Trade Descriptions of Sardines. The regulation is 

mandatory if it restricts the appellation “sardines” to certain fish, even if it does not restrict the possibility of  

the  fish  being  marketed  but  under  another  name.104 As  standards  are  optional  documents,  they are  not 

relevant and only technical regulations and conformity assessment procedures, which are mandatory, will be 

analysed here. 

3.2.2.1.2 The obligations

As a specialized legal regime to the GATT, the regulations covered by the scope of this agreement are not  

exempted from respecting the general rules of non-discrimination. 

National regulations have to be consistent with the additional rules of the TBT as well found in article 2  

concerning technical regulations. Article 5 concerning the conformity assessment procedures is so similar to 

article 2 that it doesn't need a separate analysis and articles 2.1-5.1 and 2.2-5.2 will be treated together. 

101Idem, 3, explanatory note
102See Danielle Spiegel Feld, “Ensuring that Imported Biofuels Abide by Domestic Environmental Standards:
Will the Agreement on Technical Barriers to Trade Tolerate Asymmetrical Compliance Regimes?” (Pace
Envtl. L. Rev. 79, 2011), page 26  
103 EC- Asbestos supra note 78, para 67.
104Appellate Body Report, European Communities-Trade Descriptions of Sardines, WT/DS231/AB/R (Sept. 26, 2002), 

para 194
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Thus, articles 2.1 and 5.1 settle national treatment and most-favored nation principles105. The vocabulary 

used is very similar to the articles of the GATT already evoked; thus only technical regulations on two like 

products have to respect those provisions. They are under the obligation of national treatment, very similar to 

article III:4 of the GATT. 

But regulations are also under a “least trade restrictive alternative” obligation (article 2.2 106 and 5.2) 

which  asks  Parties  not  to  prepare,  adopt  or  apply regulations  so  as  to  create  unnecessary obstacles  to  

international trade. This article is in its redaction the mirror of the article XX already explained. The two  

obligations are to be respected at the same time. This means that measures have to be balanced between the  

legitimacy of the goal and the efficiency of the restriction, looking at possible alternatives, and so, even if 

they are consistent with all the GATT articles of non-discrimination and even if the analysis would not have 

to be conducted under the article XX. 

It has also to be noted that a regulation which is considered as an exception under article XX of the 

GATT still has to respect the articles of the TBT agreement, the article XX is an exception for the GATT  

1994 articles. There is no environmental exceptions to the national treatment for standards and technical  

regulations under the scope of the TBT. 

Consequently, the TBT agreement makes the trade rules a little bit more restrictive for standards and 

regulation. But apart from this provision, the real interest of the TBT is not about the substance of the policy 

(if they are authorized or not), but the detailed obligations of fairness in the procedure of adoption. This is  

not under the purpose of this thesis which is to know if national distinction is possible, that is why I will not  

write more about it. 

3.2.2.2 The Agreement on Subsidies and Countervailing Measures and the 
Agreement on Agriculture

Incentives in the form of subsidies are also subject to control by the WTO. As a matter of fact, two WTO  

agreements monitor subsidies: The Agreement on Subsidies and Countervailing Measures (SCM) and the 

Agreement on Agriculture (AoA).

It is not enough for States to avoid direct payments to meet SCM and AoA requirements because under 

these agreements subsidies can take many forms: Loans, loan guarantees, or tax abatement. Certain of these 

measures, depending on their purpose, their object or their consequences are prohibited or limited. 

I will now study if incentives on biofuel would fall under such prohibition or restrictions. First, it has to  

be noticed that biodiesel and bioethanol are not governed by the same agreement. 

105“Members shall ensure that in respect of technical regulations, products imported from the territory of any Member 
shall be accorded treatment no less favorable than that accorded to like products of national origin and to like 
products originating in any other country.” (article 2.1 of the TBT) 

106“Members shall ensure that technical regulations are not prepared, adopted or applied with a view to or with the 
effect of creating unnecessary obstacles to international trade. For this purpose, technical regulations shall not be 
more trade-restrictive than necessary to fulfill a legitimate objective”
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3.2.2.2.1 THE SCM AGREEMENT

The SCM Agreement is the main agreement on subsidies and include most of the products. Biodiesel is  

included in its scope because it is considered as an industrial product obtained by a chemical preparation (the 

process of trans-esterification is necessary to create biodiesel). It has been classified since 2005 under HS  

code  3824.90  which  refers  to  chemical  products  and  preparations  of  the  chemical  or  allied  industries 

(including those consisting of mixtures of natural products), not elsewhere specified or included.

Article 1 of the SCM Agreement defines a subsidy as a benefit conferred by a financial contribution from 

the government or any public body within the territory of a Member. The benefit has to be specific to an 

enterprise or industry or group of enterprises or industries (article 2.1) otherwise the SCM Agreement does 

not apply.

Two  types  of  subsidy  hereby defined  are  forbidden  if  they  are  export  incentive  subsidies  that  are  

contingent  on  export  performance,  and  local  content  subsidies  granted  for  use  of  domestic  inputs  over 

imported goods. 

Other subsidies, if they are specific, are classified actionable. It means that they are potentially subject to  

a WTO dispute if they lead to adverse effects to the interests of other Members. Part III, article 5 of the SCM 

Agreement  lists  those  adverse  effects  as  being  injury  to  the  domestic  industry  of  another  Member,  

nullification of impairment of a benefit due to WTO Members from the WTO agreements (in particular the  

tariff concessions) or a serious prejudice to the interests of another Member (for instance displacement of  

imports or price undercutting)107.

The policies to encourage the use of sustainable biodiesel  do not necessarily fall  into the prohibited 

subsidies as defined by WTO’s SCM Agreement. As long as they do not favour domestic over imported  

biofuels,  and  they are  not  used  to  facilitate  exportation.  States  have  yet  to  care  not  to  reduce  market  

opportunities for third countries because they could be seen as actionable. 

Regrettably, there is no special consideration in this agreement for environmental motivated measures, 

which limits the possibilities for the States to take incentive for the use of sustainable biodiesel. However 

they are not prevented from providing subsidies and as long as the only purpose is environmental protection 

and that there is no hidden purpose of protectionism: There are still possibilities open. One solution for a 

State could be to avoid measures on a specific industry and instead take a measure aiming consumers, for  

instance by compensating the higher  cost  of  sustainable  biofuel.  Such measure  could not  be subject  to 

challenge since consumers are not a specific industry, and only specific subsidies are actionable. 

3.2.2.2.2 THE AOA

107Article 6.3 of the SCM Agreement
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Even though fuel ethanol has not been addressed specifically by the Harmonized Commodity Description 

and Coding System (HS), chapter 22 of the HS on “beverages, spirits and vinegar” includes ethyl alcohol  

which is the chemical composition of ethanol. That is why bioethanol is classified as an agricultural product.  

Bioethanol subsidies are then ruled by the AoA. 

Under the AoA, every domestic support in favour of agricultural producer is a subsidy. Subsidies are then 

classified in “boxes”: Amber box, blue box or green box. This classification is important, since the amount of  

amber  box subsidies  are  constrained,  whereas  the  support  measures  classified in  the  green box are  not  

limited. 

Contrary to the SCM Agreement, protection of the environment is considered by the AoA since green box 

includes environmental programs.108 Subsidies for bioethanol motivated by the reduction of GHG emissions 

in the atmosphere seem to be facilitated. However some requirements are to be met: The measure must be  

part of a publicly funded government program; must not involve transfers from consumers; must not have 

the  effect  of  providing  price  support  and  have  no  (or  minimal)  trade-distorting  effects  or  effects  on 

production and must be limited to the extra costs or loss of income involved in complying with the program.

The subsidies which are classified in the green box are considered as exceptions.  Consequently,  the  

measures which do not satisfy the requirements are to be seen as environmental programs, are assigned to the 

amber box and are subject to limitation. 

In summary, States are restrained in the kind of support they provide to biofuel sector. A measure based 

on  environmental  concerns  is  not  necessarily authorized under  WTO law,  because  its  legality does  not 

depend only on its purpose, but also on its impacts on international trade. It may be easier for States to  

subsidize bioethanol than biodiesel but they shall respect the limit of the benefit up to the compliance cost.

 

3.3 Conclusion and opening: The GSP program, a tool for the domestic tactic? 

The conclusion is mitigated: WTO does not forbid all environmental restriction to trade but in the case of 

biofuel as a function of carbon release the prospective is not really optimistic.109

There  is  a  chance  that  sustainable  biofuel  and  non-sustainable  biofuel  would  be  considered  as  like 

products. As a consequence, States have little room to manoeuvre concerning the measures they can take to 

prevent carbon positive biofuel to spread in the market. There is still the opportunity that such a policy, if not  

a under the scope of the TBT, would be counted as justifiable under article XX of the GATT. States have to  

be cautious to respect the chapeau. 

Yet WTO authorizes a specific discriminatory trade system, which could be explored to tackle the biofuel  

issue: The Enabling Clause. This clause is the legal basis notably for the Generalized System of Preferences 

(GSP) which allows WTO members to set more favourable tariff regulations for developing countries. This 

108Annex 2, paragraph 12 of the Agreement on Agriculture
109For a similar conclusion, see Enrique Rene de Vera, “The WTO and Biofuels: The Possibility of Unilateral 

Sustainability Requirements”, (8 Chi. J. Int'l L. 661, 2007-2008)
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privilege can be granted without reciprocity or without extending it to developed countries. 

GSP can be conditional on compliance with standards. Based on the Enabling Clause, developed States 

could thus set a preferential system for biofuels imports from developing countries satisfying sustainability 

requirements.  However,  setting  conditions  means  that  not  all  the  developing  countries  will  enjoy  the  

preferential measure, consequently the measure is also discriminatory between developing countries. That is 

not  the aim of the WTO with the GSP system,  that  is  why limits of  this  conditionality rule have been  

specified in the Enabling Clause and by the panel in the EC-tariff preference case: Thus, differentiating 

between developing country beneficiaries of GSP tariff preferences is only possible if the differentiation in  

treatment is intended to respond to a relevant “development, trade or financial need”.110 How to define a “ 

development, trade or financial need”? Can the fight against Climate Change be considered so? There are  

clues  that  can  suggest  this  is  true,  since  the  Appellate  Body  of  EC-Tariff  Preferences  recalled  that 

“sustainable development” is one of the goals of the WTO and can be considered as a development need for  

developing countries.111 Furthermore,  the WTO recognized that  an international  convention could be the 

objective evidence of the existence of a need.112 The UNFCCC shows the global concern over the GHG 

emissions and the deforestation by the LULUCF regulation of the Kyoto Protocol. 

There must also be a “sufficient nexus”113 between the development need and the differentiating measure. 

The measure of curtailing non-sustainable biofuel must be appropriate to the need of stabilizing the climate.  

This link is again provided by the Kyoto protocol whose purpose is fighting against climate change, and  

which takes into account biofuels' emissions in its guidance for national reports. 

Finally the same measure shall be offered to all “similarly situated” developing countries, i.e. with the 

same  development,  trade  or  financial  need.114 The  existence  of  “objective  criteria”  is  a  requirement  to 

recognize the similarly situated developing countries allowed to be granted by the tariff preference.115 These 

criteria  could  be  found  in  the  current  arising  international  certifications  such  as  the  Round  table  on 

Sustainable Biofuels. 

The GSP appears then as a promising tool to avoid WTO reluctance to unilateral measures. 

110Referencing paragraph 3 (c) of the Enabling Clause
111  European communities – conditions for the granting of tariff preferences to developing countries, Report of the 

Appellate Body, WT/DS246/AB/R, 7 April 2004, para 94
112 Id. para 163: “Broad-based recognition of a particular need, set out in the WTO Agreement or in multilateral 

instruments adopted by international organizations can act as” the standard to determine a development need. 
113 Id. para 66
114 Id. para 175
115 Id. para 73-74 
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CONCLUSION

Biofuel is not by itself polluting. It is an energy which can have positive of negative effects depending on its  

production methods. That is why biofuel shall not be seen as the panacea against climate change and policies  

monitoring biofuel sector should be carefully constructed and implemented.

My purpose with this paper was to determined if the current international law address the problem of  

GHG  emissions  during  biofuel  production  comprehensively.  The  answer  is  that  currently,  none  of  the 

international instruments existing seems to tackle the issue in a comprehensive manner. 

The  international  agreements  on  climate  change  are  not  satisfying  because  of  shortcomings  in  the 

national  CO² emission accounting rules.  Because of some loopholes,  the  whole purpose the agreements 

(fighting  climate  change)  is  defeated.  However  recently  some  accounting  errors  have  been  corrected.  

Furthermore KP encourages the production of sustainable biofuel in developing countries through the Clean 

Development Mechanism. 

As regards of private initiatives, they are not as efficient as an international agreement. Because they are  

voluntary, their impacts rely too much on companies and these one seek first to get financial benefits. Private 

initiatives could play a role in consumer's information through certification mechanism but they need first to 

be harmonized. Efforts in that direction are currently taking place.

As  for  international  trade  law,  it  takes  into  account  environmental  protection  only in  exceptions  or 

clauses so States can hardly deal with unilateral measures to regulate biofuel production. 

International  frame  is  therefore  incomplete  or  even  an  obstacle  to  biofuel  sustainability  regulation. 

However  some  adjustments  of  the  current  system  are  noticed,  suggesting  that  it  could  become  

comprehensive enough. If improved, the Kyoto Protocol and sustainable standards could complete each other 

by encouraging States to lower emissions due to biofuel production and by influencing consumer's choice  

towards sustainable fuel.

On the other hand, an international convention on biofuels could harmonize the sustainable criteria, take 

into account the indirect land use change and could address biofuel sustainability in its other aspects as well.  

Sustainability of biofuel development depends indeed on other issues such as rural development, biodiversity 

protection and food security. They are inter-related at some points. For instance, cutting down an old forest, 

big CO² sink, threatens biodiversity of this area as well ; Developing biofuel production can be seen as a way 

to increase the economic wealth of a rural area and becoming the priority over environmental consideration.  

Thus, addressing everything together requires a new international forum. 
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