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Crime, Victim and Perpetrator: The Attitude to
Sexual Assault Against Children, 1850-1910

Ars;Bergenheim

At the outset of the 1980s, incest and sexual assault against child-
ren became the subject of serious discussion in Sweden and, al-
though the problem had already been the object of several Swedish
studies, it was now seen as something new by many people.! Despite
this common apprehension, forensic, sexological and medical litera-
ture began dealing with sexual child abuse as early as the middle of
the 19th century.

In bourgeois culture, childhood was idealized and described as a
period of innocence and vulnerability. However, closer examination
of the living conditions of children brought child labour, the maltreat-
ment of children, prostitution and sexual abuse into focus, too. While
child labour, prostitution and maltreatment were seen as social
questions, sexual abuse became a question for medical science. In
medical publications the underlying causes of the crime were sought
in the state of the mental health, sexual drive and social conditions of
the perpetrator. The possible complicity of the child itself was also
discussed.

Did these ideas lead to any changes in legal or medical practise?
Were a larger number of crimes brought to trial? Was the mental health
of the perpetrator examined? Which conceptions of the crime, the
victim and the perpetrator were reflected in legal and medical
discourse and practise? In this paper, I will try to shed some light on
the present-day Swedish discourse on sexual assault against child-
ren, by focusing on ideas broached by early sexology, forensic
psychiatry, witness psychology and psychoanalysis, and the extent
to which these ideas were reflected in legal practise.
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Sexuality, children and science

In the first decades of the 19th century, Malthusianism became an
integral component of middle-class ideology in England. Sexual
restraint was seen not only as proof of self-discipline and refinement,
but also as a sign of social responsibility and a way of obtaining so-
cial, psychological and physical well-being. In the 1850s, a debate
was initiated regarding the relationship between health and sexual
restraint. Physician George Drysdale maintained that carnal needs
were as “morally elevated” as intellectual and spiritual ones. More-
over, suppressing the sexual drive could have dangerous consequences,
especially for men.? Criticism against repressive sexual morality was
initially expressed by radical artists and intellectuals, but human
sexuality soon became a scientific field within medicine. The sexologists
set out to study human sexual life in a scientific manner, free from
moralising. Since the sexual drive was a natural phenomenon, it had
to be accepted as it was. If it could not be satisfied in a natural way,
it would seek satisfaction through acts of perversion.

As a result of the transition from peasant to industrial society, so-
cial problems increased, especially in England and other countries
which had become industrialized at an early stage. Philanthropic or-
ganisations were established all across Europe, with the aim of coming
to the aid of proletarian women and children. Sexual assault on child-
ren was among the problems discovered by the philanthropists.” They
worked chiefly among the working class, but sexual assault occurred
in the middle and upper classes as well.

During the course of the 19th century, the concept of the innocent,
defenseless child reached its culmination and became a part of
bourgeois ideology. The child was in fact the main project of the
bourgeois family. But this did not mean that children were better
treated than before. On the contrary, the idealization of childhood
increased the pressure on real flesh-and-blood children. Within the
middle class, the relationship between children and parents was built
on emotions pregnant with erotic elements. Concealed behind a fagade
of happiness and harmony was often a reality filled with frustration,
violence and anguish.*

The new concept of childhood was rife with contradictions. The
child was seen as both innocent and potentially vicious, and therefore
in need of protection, control and character —building fosterage.
Consequently, the living conditions of children were focused on as
probably never before. As a result child labour was forbidden by law.’
Another result was that attention was paid to child abuse and sexual
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assault against children, mainly by the medical profession. Why? After
all, sexual assault is not primarily a medical matter, but a legal one.
During the 19th century, medicine confirmed and entrenched its
scientific status. New medical disciplines developed, including
sexology, medical jurisprudence and forensic psychiatry. This rapid
development consolidated the position of medical science and like other
contemporary sciences it incorporated quantitative techniques.
Patients were meticulously examined —the physician weighed,
calculated, measured, and observed —and clinical findings were
statistically analysed. The resulting mean was seen as normal and
healthy, while that which diverged from the mean was defined as
unhealthy. The borderline between health and sickness was exami-
ned and normality was established scientifically.

In the interaction between physician and patient, the latter was
reduced to a scientific object. With his penetrating gaze, the physician
could see through his patient, diagnose the patient’s condition and
prescribe proper treatment. The medical doctor became a figure of
unprecedented authority. This manifested itself in medico-legal
practise, where medical judgement also carried legal validity. The
medico-legal expert acquired a double status: While his knowledge
and competence (as well as his profession) was medical, his task was
neither to cure nor to save life, but to assist the judiciary. For him the
human body was but an object, a source of truth about guilt and
crime. And one of these crimes was sexual assault against children.

The medico-legal debate

In the mid-19th century, sexual assault against children began to be
discussed in medico-legal publications. The debate seems to have been
initiated by Ambroise Tardieu, professor of medico-legal medicine in
Paris, who in several publications attempted to contextualise the many
cases of sexual child abuse he had come across in his role as medico-
legal expert.® These publications started a heated debate within forensic
medicine.’

According to Tardieu’s studies, sexual violence against children
was on the increase, particularly among children under six years of
age.® The higher the offender’s age, the younger the victim seemed to
be. In many cases there was a blood relation between perpetrator and
child, usually father-daughter.” Tardieu generally assumes that the
offender is male and the victim female. In comformity with con-
temporary opinion about male and female sexuality, he considers men
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as playing the active role in the sexual act. Boys are only mentioned
as victims when the perpetrator is a woman, which according to
Tardieu’s studies is extremely rare."’

Ambroise Tardieu distinguishes between rape and other kinds of
sexual assault, and stresses the fact that only rape leaves obvious signs
on the child’s body." However, sexual assaults against children are
usually excesses without penetration. The examining doctor must be
aware of the fact that an assault may have taken place without leaving
any physical traces.'

Furthermore, Tardieu polemicizes against the common opinion
that a majority of the accusations are false. In most cases, the facts
indicate that a sexual assault has actually taken place.” A different
opinion was expressed by Paul Brouardel, Tardieu’s successor to the
chair of forensic medicine, who stated that 80% of the accusations
were in fact unfounded.” The examining physician must therefore
harbour scepticism towards accusations that cannot be proven by
objective facts, such as genital injury.”” Many physicians and
psychologists shared Brouardel’s attitude. According to forensic
psychiatrist Auguste Motet, children are easily influenced and
imaginative and therefore untrustworthy. Sometimes a child even lies
and simulates an assault, in order to extort money from the accused
man.'® A similar opinion was held by forensic physician Alfred
Fournier, who stated that unmasking and reporting cases of simula-
tion and false accusation was a crucial task of the medico-legal ex-
pert.”

Consequently, the trustworthiness of children became a central
question of the day and the object of several scientific studies beginning
in the 1890s. One of the most extensive research projects was carried
out by the famed psychologist Alfred Binet in 1900, who stated that
most children were far too easily influenced to be considered trust-
worthy in the legal sense.” At the turn of the century, the discipline
of witness psychology developed in Europe, with German psycholo-
gists at the fore. In this discourse, men were seen as more reliable
than women, and adults as more reliable than children. Most reliable
of all was an adult man, least reliable an adolescent female. Naturally,
these ideas influenced attitudes toward accusations of sexual assault
against children.”
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Focus on the perpetrator

Sexual assault against children had been a central concern of French
forensic medicine since the 1850s. However, thus far very little
attention had been paid to the perpetrator. An important question
was: What kind of person was capable of sexually assaulting a small
child? Answering this question became a task for the early sexologists
and forensic psychiatrists.

Early sexologists like Richard von Krafft-Ebing and Havelock Ellis
viewed sexual assault primarily as an unfortunate result of an
unsatisfied and irresistible male sexual drive. Male sexuality is by na-
ture aggressive and impatient, and subordination of the sexual object
—the woman —is a crucial element in the sexual act. If not satisfied
in a normal way, i.e. sexual intercourse with a woman, sexuality is
forced to seek other outlets. As children are both charming, trusting
and available, these unfortunate men may easily turn their desire
toward them. Hence, the only difference between the sexual offender
and the man in the street is one of degree.”’

Moreover, Krafft-Ebing states that sexual child assault is a perverted
act, though this does not mean that the perpetrator is mentally
deranged. The offender may very well be a normal man seeking new
types of sexual excitement. Sexual crimes against children are seldom
caused by pedophilia —abnormal fondness for children - but rather
by an increased sexual drive in combination with mental and moral
weakness, manifestations of e.g. senile dementia, epilepsy or alco-
holism. Pedophilia is one thing, sexual assault against children quite
another.”

Richard von Krafft-Ebing and Havelock Ellis refuse to consider
sexual child abuse as the result of a sick mind or as a class-bound
crime. However, early German forensic scientists disagreed. In their
opinion sexual assault against children was either the result of a
pathological mind, or a consequence of poverty, unemployment,
overcrowded living conditions and cultural destitution.”

According to these forensic psychiatrists, the perpetrator might also
have been tempted by a seductive girl; this did not render him blame-
less, but should be taken into account as an extenuating circumstance.
Conversely, boys are never seen as capable of seductive behaviour
but exclusively as blameless victims.? Either way, in the end the ge-
neral opinion was that sexual assault, if not too violent, rarely led to
severe and permanent damage to the child.
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In other words, regardless of whether the offender was mentally
disordered or not, both sexology and forensic psychiatry refused to
hold him fully responsible for the assault. These ideas also emerged in
practical contexts, particularly in legal usage.

In Swedish courtrooms

Swedish legislation against incest and “indecent assault on a minor”
was rigorous, and the law prescribed severe punishment. Between
1734 and 1864, sexual intercourse with girls under 12 years of age
was ranked in the same category as rape, and thus punishable by
death. After 1864, the law no longer imposed death penalty, but the
punishment was still severe. If the girl was under 12 years of age,
criminal law prescribed 4 to 8 years” imprisonment, longer if she had
been injured. For sexual intercourse with a girl 12 to 15 years of age,
the law imposed imprisonment for between 6 months and 2 years.*

Incest between parent and child was regarded as a grave crime,
for which the law prescribed long imprisonment at hard labour. In-
cest was seen as a crime with two perpetrators, and consequently
both the adult and the younger party were penalised. Since underage
children were not criminally responsible, the law - in order to be able
to punish the younger party —required that the child had reached the
age of 15 when the incestuous act had taken place. However, the law
neither took under consideration whether incestuous assaults had
begun when the child was still very small, nor if violence and threats
had preceded the criminal acts.” All sinners must be punished. Behind
this outlook one can distinguish a strict taboo, with its roots in Judeo-
Christian law and morality. The crime of incest was not committed
against a person or the state, but against nature and God Himself. A
similar point of view is also expressed in relation to other sexual crimes,
such as bestiality and sodomy.

Thus in Swedish legislation, both incest and sexual child abuse
were seen as serious crimes. Despite this, prison lists and court records
from 1850-1910 show that remarkably few sexual crimes were brought
to trial in Sweden, and only rarely sexual crimes against children.?
This is also confirmed by official statistics; during the period in
question, only a few cases of incest and sexual assault against child-
ren appeared before the court each year, with a slight increase after
the turn of the century. Furthermore, I have not been able to discover
a single case in which the victim was a boy. This is however logical,
since existing law only mentions underaged females.” In Swedish
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legislation as well as in early forensic medicine and sexology, boys
were not seen as potential victims of sexual crime. It is also interesting
that no significant difference between urban and rural areas can be
detected.?

Since children, especially young girls, were not considered reliable
witnesses, their stories were met with scepticism in court. The result
was that the accused was often found not guilty, sometimes despite
the existence of eyewitnesses to the criminal act itself. I have found no
case in which a conviction was based solely on the child’s statement.
Furthermore, it is obvious that girls are considered less trustworthy
than men, and there are also indications that the courts were more
sceptical towards a woman'’s testimony than a man’s, particularly if
the woman’s morals could be challenged.”” In fact, for conviction the
courts seem to require a confession from the accused man himself. In
some cases the verdict seems totally incomprehensible. An incest case
from 1904 between a father and his underaged daughter may serve
to illustrate this. The daughter is pregnant, and no evidence what-
soever indicates that she has had sexual intercourse with anyone other
than her father. Not even the father expresses any such suspicions. In
spite of this, and although there are disclosing, concordant and un-
equivocal testimonies, the father is found not guilty due to lack of
evidence.¥

If the court finds the accused guilty, it imposes between 6 months
and 6 years” imprisonment at hard labour, depending on circumstances
and the age of the victim. Sometimes a guilty verdict in the lower
court is appealed and later reduced or rejected in the appellate court.
At times there is a striking discrepancy between the verdicts of the
lower and superior courts. From its very beginning, the superior court
in Sweden had a supervising and mitigating legal function. But this is
insufficient for explaining the discrepancy. Court records reflect a dis-
agreement between lower court and superior court, which seems to
be founded on two different attitudes to crime, guilt and punishment,
namely a “traditional” and a “modern” one. The court of first instance
was manned by laymen who probably arrived at their judgements in
accordance with Tradition and Law. In lower courts there was
probably very little patience for “new-fangled” ideas on crime, guilt
and punishment. The members of supreme courts usually had an
extensive juridical education, which probably made them more
receptive to modern ideas from forensic psychiatry, witness psychology
and criminology than their collegues in the lower courts. This could
explain the remarkable discrepancy between the verdicts made on
the two legislative levels.
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In another case from 1904, the lower court sentences a young man
to five years” imprisonment at hard labour for indecent assault on a
ten-year-old girl. The man comes from an affluent family, while the
girl is the daughter of a poor crofter. The case seems as clear as day —
several persons have actually witnessed the criminal acts. Yet the man
appeals to the superior court and for more than a year the case is cast
back and forth between the two legislative levels. In letters, appeals
and verdicts the evidence and testimony of the witnesses is evaluated
and challenged. The credibility of each and every witness is questioned
and objections are raised. Nothing new turns up. However, the superior
court does not deem the testimony trustworthy, apparently because
the witnesses are women and children. This upsets members of the
lower court, who criticise the decision of the higher court. More than
once the polemic becomes very sharp. Yet finally, when the superior
court closes the case, the man is found not guilty due to lack of
evidence.”

The results of the medical examination of the child is a major factor
in all cases concerning indecent assault against children. This exa-
mination is usually conducted by a general practitioner, who delivers
a report to the court. The discovery of genital injuries is crucial to the
outcome of the case, but no comments are made regarding possible
mental or emotional wounds. In all the cases I have come across, the
examining physician reports that there are no obvious signs of violence
to the child’s body. We have seen that as early as the 1850s, French
forensic experts paid attention to the fact that sexual assault against
children seldom leaves traces on the victim’s body. However, this does
not yet seem to have influenced general practitioners in early 20th-
century Sweden. Only occasionally does the examining physician
point out that absence of injury does not necessarily mean that a crime
has not been committed.” In 1904, two doctors provide the court with
contradictory answers to the question of whether coitus could have
taken place without complete penetration.” In this case, the medical
statement appears to be a personal opinion and not as a scientific
truth. This must have been controversial in a time when medicine
claimed to be an objective science, based only on solid facts. In forensic
medicine, this attitude was probably more palpable than in other
medical disciplines, since the opinion of the medico-legal expert was
also given legislative validity.

However, nothing indicates that the courts lay any blame on the
child, even if she had been proven to have taken the initiative to the
forbidden act. If the child is under the age of 15 then the specific
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circumstances do not matter; the adult man is held solely responsible
for the crime. In several cases of incest between father and daughter,
the daughter was found not guilty even if she was 15 years old when
incestuous acts took place. If she resisted, if the acts had begun when
she was underage or if the father used violence, then the courts avoided
convicting the daughter or at least imposed only a light sentence on
her.>*

According to court records, the courts do not take into consider-
ation whether the perpetrator had been drunk at the time of the crime,
which —as we shall see —was a crucial point in the forensic psychiatiric
examinations. This silence indicates that forensic ideas about a close
relationship between alcohol and crime had not yet begun to influence
Swedish lower courts. This is noteworthy, since such ideas had been
expressed and accepted in European medicine, criminology and
forensic psychiatry for quite a long time. In Swedish lower court rooms,
intoxication was rather seen as an aggravating circumstance.

In court records from the period 1850-1910, very few comments
are made about the mental health of the accused. It is obvious that
forensic psychiatry had not yet influenced Swedish legal practise.

In the eyes of forensic psychiatrists

Already during the 18th century, physicians occasionally commented
on the mental health of a person accused of having committed a crime,
but the legislative status of medico-legal opinions was unresolved for
a long time. When psychiatry evolved into a medical discipline,
confidence in psychiatric perspectives and methods increased, which
meant that physicians and psychiatrists exercised more influence over
the administration of justice.

Since 1826, the law obliged the court to order an examination of
the state of the accused’s mental health if it suspected mental derange-
ment.” At the time Sweden boasted no psychiatrists working solely
within the psychiatric field, and consequently no forensic psychiatrists
either. The examinations were usually carried out by general practi-
tioners or prison doctors. Knowledge of mental diseases was still very
limited, and in order to obtain a trustworthy opinion all examination
reports were scrutinized by an official body, the National Board of
Health, which delivered a final opinion to the court. However, the
courts were not obliged to act in accordance with its opinion.*
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Early forensic examinations focused principally on the accused’s
reputation, lucidity and clarity of speech. During the 19th century,
forensics concentrated on a general judgement of understanding and
responsibility. The idea of an obvious connection between intellect
and mental state was gradually challenged, and it was emphasized
that a person could be mentally disordered even if he or she seemed
both lucid and sensible. At the turn of the century a close relationship
between certain crimes and certain mental disorders was regarded as
an established fact by forensic experts. The crime itself not only proves
whether the perpetrator is mentally ill, but is also indicative of the
mental disorder he or she suffers from.” Naturally, this idea influenced
the attitude of forensic psychiatrists toward sexual assault against
children.

Initially, the National Board of Health delivered only a few forensic
reports annually, which indicates that the courts seldom put the law
of 1826 into practice.” Sexual crimes are not among the criminal acts
leading to forensic examination during these first five decades, and
only after the turn of the century can we find more than occasional
forensic reports concerning sexual crimes. Obviously, sexual assault
against children did not lead to forensic examination, as did murder,
arson, infanticide, violence against parents and trespassing. The
question is why?

Before the turn of the century, the image of the sexual offender
was very unclear, and it was not an established fact that he was very
likely mentally ill. French medico-legal experts did not see sexual child
abuse as pathologically determined. Perpetrators are often described
as infantile, unintelligent, and addicted to alcohol, but not as mentally
disordered or deficient. Richard von Krafft-Ebing stated that sexual
offenders have an increased sexual drive, and if the victim is a child,
mental illness could very well be the explanation. Havelock Ellis con-
sidered sexual assault against children to be merely an abnormal
manifestation of a normal tendency in human sexual life. Unlike Krafft-
Ebing he did not recognise any psychopathological grounds for this
crime. Krafft-Ebing had a strong position within European psychiatry
and sexology during the second half of the 19th century, and it is
obvious that his ideas also reached psychiatrists in Sweden.” How-
ever, for a very long time his theories do not seem to have exercised
any influence on Swedish legal practise.

During this early period there seems to exist uncertainty about how
to view sexual relations between adults and children. Are they
basically criminal acts or sexual acts? Can you compare these acts
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with exaggerated or misdirected sexual behaviour, as homosexuality
was apprehended at the time? Should all sexual acts between adults
and children be regarded as criminal assault? Should the cause of the
crime be sought in increased sexual drive, criminal tendency, lax morals
or mental disease? In other words—is it in fact a crime with which
we are dealing?

After the turn of the century, it became more common to view a
child abuser as mentally ill or deficient. As in Germany, forensic
psychiatrists began referring to mental deficiancy, senile dementia,
epilepsy and other psychopathological conditions.* At this point
forensic examinations of sexual offenders began to be performed. The
first forensic report concerning sexual assault on children dates from
1900, and the next one does not occur until two years later.” During
the period 1903-1910, only a handful of forensic examinations of men
accused of sexual child assault were carried out annually. This low
figure indicates that examinations were ordered only if the court
clearly suspected that the offender had not been in full possession of
his senses at the time he committed the crime.

Forensic judgement was based on two criteria. Firstly, whether the
offender had been in full possession of his senses at the time of the
crime. Secondly, whether treatment could lead to correction or not.
Though there was no legal authority for the latter, several forensic
psychiatrists at the time stated that it was this above all that should
be conclusive when making forensic judgements.*”” Usually the Natio-
nal Board of Health arrived at the conclusion that alcoholism or men-
tal deficiance was the cause. A majority of the accused men came
from the working class, and if an accused was wealthy or/and well-
educated, this elicited special commentary. The diagnoses are to some
extent class related. When mental deficiancy or dementia is stated,
the case usually concerns working-class men. If the accused comes
from higher social strata, the diagnosis is more often epilepsy,
neurastenia, moral insanity or mental illness.

In more than 50% of the cases concerning sexual child assault
during this period, the accused was declared exempt from punishment,
in accordance with Criminal Law of 1864, § 5:5 and § 5:6. If the
offender was regarded as dangerous, or suffered from a mental disease,
or at least was clearly receptive to correction, he could be sent to a
mental hospital. If not, he returned home. However, at the time this
was for the the National Board of Health to decide, not the court.
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The examining physicians often based their judgements on testi-
mony from people close to the accused. This was in compliance with
forensic praxis at the time. In an appendix to the Mental Health Ser-
vice Law (1901), the examining physician was advised to obtain in-
formation from “the sick person’s” relatives and friends. They were
to express an opinion about the accused’s mental health, signs of illness,
disposition, abuse of alcohol, mental derangement in the family, ge-
neral abilities and possible cause of mental illness.* Sometimes the
family bore witness to past illness that transformed the accused’s
personality, somatic weakness or epileptic attacks. Sometimes the
accused himself complained of headache, abnormity or mental der-
angement.* The examining doctor also tried to form an opinion on
the alleged perpetrator’s sexual life. Therefore he investigates the
accused'’s relations with his wife or fiancée, if his sexual drive is strong
and possible to control, perverse tendencies and whether he is a “mas-
turbator”.* Sometimes family and friends report sexual perversities
or criminal sexual behaviour, such as indecent exposure, attempted
rape, bestiality or masturbation, also seen as signs of mental illness.*
The traditional conception of injurious masturbation was expressed
by the physician as well as by the accused, his relatives and friends.
There are numerous indications that both offenders and witnesses
are aware of medico-legal theories about crime, guilt and mental
health.

However, it became increasingly common that the physician exa-
mined the alleged perpetrator himself, both physically and mentally,
in accordance with the instructions in the Mental Health Service Law.
The body and skull is carefully measured, all by the book.* This
procedure is in accordance with contemporary criminology, as well
as with those aspects of physiognomy and phrenology that remained
important elements of human science.* The body was meticulously
examined, and an opinion on the patient’s general condition was made.
Comments such as “loose flesh” and “slack posture” are not un-
common.* Physical health was at the time closely related to mental
health, and it was stated that physical weakness could cause, or be a
sign of, mental weakness.”

After the physical examination, the physician would judge the
patient’s mental condition and intellectual capacity. Facial expression,
movement pattern, speech and demeanour were commented upon.”
The accused’s behaviour while being examined was closely observed
and noted; was he restless, obsessive, agitated, anxious? Intellectual
capacity was judged according to conversational skills and general
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knowledge questions, concerning e.g. the name of the months, the
name of the king and crown prince or basic facts about farm work. If
unable to answer, the accused was often diagnosed as an “imbecile”.**

The accused’s attitude to the crime and its consequenses was
significant in these examinations. Indifference and a strong sense of
guilt alike are seen as signs of mental derangement. A sound, normal
man should be able to control his feelings, since lack of emotional
control was seen as a female characteristic. The accused had to be
remorseful, but in a moderate and stoic manner without losing
emotional control. These ideas are often clearly expressed in forensic
reports. In some cases the physician stresses the accused’s lack of
ethics and character, along with his inabilty to distinguish right from
wrong.” This corresponds to the dignosis “moral insanity”, which
was frequent at the time. In some reports the crime itself is seen as a
sign of mental derangement. An act of this kind —child assault—could
not be committed by a mentally healthy individual, and therefore there
must be a psychopathological explanation. As stated above, a similar
opinion was expressed by the sexologist Krafft-Ebing and contem-
porary German forensic psychiatists. Sometimes the quest for an
psychopathological explanation seems almost preposterous. In a case
from 1909, a man is accused of sexual assault against a six-year-old
girl. The forensic examination shows that he is intelligent, has a nor-
mal emotional life, is hard-working, has a good reputation and calm
and decent manners. No perverse tendencies whatsoever can be
discovered. What psychopathological explanations could there possibly
be for this awful crime?

According to his mother, the accused injured his head severely at
the age of three, but this does not lead he examining physician to
draw any conclusions. The man himself testifies that there is a history
of alcoholism in the family, and that he becomes muddle-headed after
drinking. He has also been treated for alcohol abuse. His friends testify
that he sometimes behaved strangely after consuming alcohol,
occasionally not even remembering what he has done. According to
the arresting officer, the accused was upset but not drunk at the time.
However, his breath indicated that he might have been drinking a
few hours before performing the criminal act. According to the forensic
report, the man suffers from dipsomania and committed the crime in
a state of pathological intoxication. Obviously the physician feels
sympathy for him, and points out that he has a “nice and friendly
appearance”, that this criminal behaviour is totally unlike him and
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that he has expressed regret for what has happened. The man was
found not responsible for his actions, and therefore discharged without
penalty.>

Three diagnoses are especially interesting, namely “epilepsy”, “sen-
ile dementia” and “dipsomania”. The relationship between sexual
crime and epilepsy was generally accepted by both forensic psy-
chiatrists and sexologists at the time. Epilepsy was believed to increase
the sexual drive, and at the same time cause mental deficiancy. Further-
more, the crime itself was seen as a symptom of the disease. If there
were indications of epilepsy, the offender was usually discharged with-
out penalty. It was not necessary for the physician to have seen the
accused suffer an epileptic attack with his own eyes; it was not even
necessary that anyone else had witnessed an attack. In fact, it sufficed
that the accused himself certified that he had suffered “strange attacks”
once or twice in the past.” The same remarkable situation can be
noted in England and Germany; the suspicion itself was enough to
absolve the offender from guilt. At the time the only certain sign of
epilepsy were the attacks themselves, and the physician was therefore
reduced to relying on these testimonies in order to make a diagnosis.
Since epilepsy was seen as absolutely crucial to the judgement, this
diagnosis was sometimes far too easily resorted to.

The same can be said about the diagnosis “senile dementia”. Old
age was seen as an extenuating circumstance, and the crime itself
was understood as a symptom of dementia. Both epilepsy and de-
mentia were common diagnoses in forensic reports concerning child
assault. So was “dipsomania”, periodical abuse of alcohol. If the
accused could show that he had been drunk when committing the
crime, the forensic physician would in all likelihood find him “not in
full possession of his senses” and therefore not responsible for his
actions. Sometimes the reports refer to “pathological intoxication” or
“acute alcoholic poisoning”.”” Consequently, discovering that the
offender suffered from alcoholism, and that he was inebriated at the
time of the crime, was a crucial factor in all forensic reports concering
child assault.

The borderline between senile dementia and ordinary infirmity due
to old age, as well as between imbecility and “silliness”, is very un-
clear. So is the dividing line between mental illness and eccentricity.
Contemporary forensic psychiatry emphasized the importance of
examining the interface between sickness and health. It was stated
that there were some conditions that could not be classified as mental
illness but were still significant from a medico-legal point of view.
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This opinion is clearly expressed in forensic reports, where the
borderline between normality and abnormality is fluid and the diag-
nosis often is based on subtle personal judgement. In this respect,
psychiatry in general and forensic psychiatry in particular held an
exceptional position within medical science. As we have seen before,
medicine was viewed at the time as a natural science and consequently
deeply rooted in positivistic ideals and quantitative methods. For
obvious reasons, psychiatry had difficulty being accepted as a scienti-
fic discipline; for forensic psychiatry the difficulties were probably
even greater. The most important task of forensic psychiatry was to
examine the borderline between mental sickness and health, and since
no truths or even guiding principles existed, responsibility rested solely
on the sound judgement of the individual forensic physician. Further-
more, the opinion expressed by forensic psychiatrists had obvious
consequenses for society, consequences that might prove to be fatal.

We have seen that the courts did not lay any blame on the child,
and the same can be said about forensic psychiatry reports. Occa-
sionally the accused tried to blame the child, in one case pleading
that the nine-year-old girl “expressed a wish to have sexual intercourse
with him”. The court ignored this assertion.®® The choice of words
found in the court records may indicate some unwillingness on behalf
of the courts to see men as fully responsible for their sexual behaviour.
Very often an underaged girl is referred to as a “woman”, while a
male of 16 years is still a “boy”.* This is consistent with the con-
temporary bourgeois perception of childhood. Girls were apprehended
as having reached adulthood much earlier than boys. However, in
these reports there is no sign of a tendency explicit in German forensic
psychiatry to see the girl as an accessory to the act of sexual indecen-
cy. If the man was “in possession of his senses” at the time of the
crime, then he alone was responsible for the actions. The behaviour of
the girl was not considered relevant.

Conclusion and epilogue

Coming into contact with forensic medicine, sexology, forensic psy-
chiatry and Swedish legal practise from 1850 to 1910 has been a fas-
cinating experience for me. The discourse on sexual assualt against
children seems very familiar, despite the passing of nearly a century.

After the turn of the century, increasing numbers of alleged per-
petrators were examined by forensic psychiatrists, often a general
practitioner or a prison doctor. In their reports, the perpetrator is
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markedly often adjudged to not be “in full possession of his senses”,
and therefore not responsible for his actions. Inspired by theories of
heredity and degeneration, the medico-legal experts usually explained
sexual crimes with psychopathological arguments. A person who had
assaulted a child was often considered mentally ill, and the cause of
this illness was assumed to be either hereditary disposition or social
penury. Consequently, the perpetrator stood in focus, and very little
attention was paid to the vulnerable child. The general opinion was
that sexual assault did not damage the child mentally, at least not
permanently, and therefore the child victim required no special
treatment. The perpetrator, on the other hand, was found mentally
deranged and in urgent need of psychiatric care.

The state of ill health referred to by early sexologists and forensic
psychiatrists had very little to do with sexual disposition or even sexual
perversity. A person who assaulted a child was believed to suffer from
mental deficiancy, senile dementia, epilepsy or dipsomania, but rarely
of pedophilia, i.e. pathological and abnormal fondness for children.
Furthermore, far from every child offender was mentally ill. Perfectly
normal men were capable of performing perverted acts, too. It was
stated that when the strong sexual drive of an adult man was not
satisfied in accepted ways, it would seek other outlets. Male sexuality
is dominant and demands subordination; a child’s powerlessness and
innocence may therefore have a sexually stimulating effect on ordinary
men. Consequently, sexual assault against children was seen basically
as an act of power with sexual overtones. Pedophilia was something
else altogether.

Swedish legislation relating to sexual assault against children was
rigorous, but the accused was seldom brought to trial. The court often
did not believe the child’s story; the same can probably be said about
adults in general. It was in fact commonly held that children often
made false statements out of a desire for revenge, blackmail, or the
inability to distinguish between reality and fantasy. If a child’s state-
ment was to lead to the filing of a police report, legal prosecution and
ultimately, a guilty verdict, then the evidence submitted needed to be
extremely strong.

In German forensic psychiatry, girls were often seen as accessories
to criminal sexual acts and the victim was often described as the real
perpetrator. Precocious and seductive girls can entice a perfectly nor-
mal and ordinary man into performing indecent sexual acts, which
must be seen as an extenuating circumstance. As we have seen, it
took a long time before these ideas began influencing Swedish legal
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practise. Neither the courts nor forensic psychiatrists lay any guilt on
the child at this time. If the perpetrator was found to be in full
possession of his senses, as an adult he was held solely responsible for
the forbidden activities.

In the 1930s, sexual assault against children became the subject of
serious discussion in Sweden, both in government inquiries and in
legal, psychological, forensic and medical literature. Having previously
apprehended incest as a crime involving two perpetrators, it was now
being described as a sexual assault involving a perpetrator and a victim.
In this discourse there is a shift in meaning between incest and sexual
assault against children. Attention is mainly paid to the crime of in-
cest, but the reasoning is extended to also include sexual child assault
in general. This was the case in the so-called “Incest Inquiry” of 1935.%
In 1937, a new law regarding sexual crimes came into force, which in
some respects reflected a different view of child assault. In cases of
incest, the younger party was declared exempt from prosecution, if
she or he had been under 18 years of age when the act occurred.
Moreover, the age of consent was raised from 12 to 15 years of age,
and the word ”“child” replaced the term “underaged female”.”!

In order to free the child from guilt, attention was paid only to the
perpetrator and the fundamental cause of the crime. Sexual assault
against children was now described as highly class-related. It was
stated that incest was exclusive to the lower social classes, and that
living at close quarters, social degradation and alcoholism were
important factors for explaining why such assaults occurred. The same
was said about child assault in general; he who assaulted a child was
usually unemployed, poor and uneducated. This approach is interes-
ting when we recall that already at the end of 19th century, French
medico-legal experts had shown that this was actually not the case at
all. Many child offenders were in fact wealthy, well-educated and
respected men from the middle or upper classes. However, according
to Swedish statistics, a majority of the sexual assaults brought to trial
were committed by men from the lower classes, which may
corroborate such an opinion. On the other hand, investigators as well
as debatteurs were aware of the fact that there was a considerable
margin for error, though they did not view this from a class per-
spective. Perhaps sexual crimes occuring among the middle or upper
classes were discreetly covered up, while crimes by lower-class indi-
viduals were more easily discovered.
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In common with early forensic psychiatry, the child offender was
also viewed as mentally ill, abnormal or deficient. This is clearly ex-
pressed in both the inquiry of 1935 and the publication Incestproblemet
i Sverige (1943), in which incest is discussed from a socio-medical
perspective.® Furthermore, a fundamental cause of sexual crime is
said to be the offender’s sexuality; his sexual drive may have increased
and he is undoubtedely sexually unsatisfied. If married, some of the
blame could consequently be laid on his wife. From this socio-medical
point of view, blame may also be laid upon the girl. Seductive or not,
her behaviour is one factor that must at least be considered.®® The
conclusion is nearly fatal: The offender is not responsible for his actions,
but is actually a victim himself. Moreover, the problem must be solved
through a prophylactic social programme, including steps to raise the
general educational level and standard of living, eliminate unemploy-
ment and prevent biologically inferior individuals from procreating.

These ideas about sexual assault against children also emerged in
practical contexts outside the judicial system, such as child mental
health care. In contemporary journals from child psychiatry clinics,
very little attention is paid to sexual assault, even when suspicions
that a particular child has been exposed to sexual assault are voiced.
As in early forensic psychiatry, general opinion among child psy-
chiatrists and psychologists is that sexual assault, if not too violent,
rarely leads to severe and permanent damage to the child.*

In the early 1950s, a new argument emerged in the debate: The
child’s own sexuality can, in retrospect, make non-sexual acts appear
to the child to have had a sexual aspect. Furthermore, sexual contact
with adults or other children can be initiated by the child itself, a
result of the child’s own sexual desire. These theories have been directly
inspired by the psychoanalytical school, and it is mainly psychologists
and psychoanalytically-oriented psychiatrists who propose them. Ideas
of the child’s libidinous wishes and incestuous tendencies have left
their mark on our own time, and the view of incest and sexual assault
against children which is reflected in modern legal cases seems to be
highly influenced by psychoanalythical theories.® But that, as they
say, is another story.
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