
 
 

Obstructing justice in white-collar crime 
investigations 

 
When suspects appeal against Switzerland's Mutual Legal Assistance 

 

 

Karine Pfenniger 

 

 

 

 

 

Bachelor Thesis, Autumn 2019-2020 

Department of Government  

Political Sciences C  

Supervisor: Karin Leijon  

Word count: 13912 

Page count: 38 



 2 

 “Time is key in any investigation. Legal assistance? It’s is a never-ending thing. In Switzerland, we’ve added a 
layer of appeals on top of it. That’s the death of history!” (Jean-Bernard Schmid, former investigating magistrate 
at Geneva Attorney’s financial section, interview with the author, 11 December 2019) 
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1. Introduction  

“Patience is a virtue”, as the old adage goes. For prosecutors investigating on economic crimes 

such as prosecutor Staffan Edlund from the Swedish National Anti-Corruption Unit, patience 

has at least become a basic requirement nowadays. The Swedish prosecutor and his colleagues, 

who are currently investigating on the multinational company Bombardier for alleged 

corruption and money-laundering, needed to wait one and a half years before they could access 

the interrogation documents of a Bombardier employee in Zürich that they had requested from 

Swiss authorities.1 Back then, it corresponded to almost half of the total investigation time. 

However, it was not the last time their patience would be tested. When the Swedish prosecuting 

team asked Switzerland for bank documents of offshore companies involved in the same case, 

it also had to wait for one and a half years before the documents were handed in.2  

Yet the Swiss authorities had acted “promptly”, in accordance to the Swiss law on 

International Mutual Assistance in Criminal Matters (IMAC).3 What delayed the handing in of 

the requested documents was procedures of appeal filed in Swiss courts by the targeted persons. 

Although the courts did not uphold the appeals, over a year had gone by the time the last 

judgement was pronounced and the files could be delivered to the Swedish prosecutors.  

Mutual Legal Assistance (MLA) requests as the ones Staffan Edlund’s team filed play a 

central role in prosecuting transnational economic crime. It is recognized by law enforcement 

authorities and international institutions as a key element in efforts of prosecuting transnational 

economic crime. Importantly, central actors such as the Organization for Economic Co-

operation and Development (OECD), Transparency International (TI) and the Financial Action 

Task Force (FATF) repeatedly stress that MLA should be efficient. After all, as the maxim goes, 

“justice delayed is justice denied”.  

However, scholars argue that practitioners’ promptness in increasing efficiency of 

prosecution is happening at the expense of civil rights and the principle of legality. The rights 

of the accused, such as the right to appeal, are being swept aside. This in turn undermines the 

legitimacy of the prosecution regime.  

As they delay MLA procedures but ensure basic civil rights, appeals filed against 

decisions in MLA encompass this tension between efficiency versus civil rights and legality. 

Yet, they appear to be understudied.  

 
1 Arnerdal, Anna, “Inget vill ha ett korrupt samhälle” and BGE 1C.556.2018 of 25.10.2018. 
2 BG.2019.285-286 of 05.06.2019, BG.2019.29-30 of 05.06.2019 and BGE 1C.343.2019 of 28.06.2019. 
3 Art.17a al. 1 IMAC stipulates that “the competent authority shall execute requests promptly”. 
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Relying on the case of Switzerland, this essay intends to shed light on the efficiency of 

MLA by investigating appeals filed against decisions in MLA regarding investigations on 

economic crimes. By describing the appeals’ scope and duration, it intends to contribute to the 

understanding of the functioning of MLA.  

 

1.1 Aim and research question 

The aim of this study is to shed light on the efficiency of Mutual Legal Assistance (MLA) by 

investigating appeals lodged against Swiss decisions in MLA regarding foreign investigations 

on economic crimes. Consequently, the specific research question is the following: 

 

What are the scope and the duration of appeals filed against decisions in MLA regarding 

economic crime investigations? 

 

Through a systematic investigation of the appeals, the main purpose aims in turn to serve two 

secondary purposes: a) to provide data on the understudied area of appeals made against 

decisions in MLA and b) to nurture the debate on legality and civil rights versus efficiency in 

the field of MLA. By fulfilling these aims, the study will be able to contribute to the overall 

understanding of the functioning of MLA.  

 

1.2 Disposition 

Part two will provide a short overview of the field, introducing concepts such as transnational 

crime, transnational economic crime, transnational criminal law, mutual legal assistance and 

the right to appeal against decisions in MLA. The ongoing debate between efficiency versus 

legality and civil rights in MLA will be presented. Part three will introduce the case of 

Switzerland and expose the operationalization of the concept of effectivity, expectations on the 

result, the material and the research design used in this essay. Part four is devoted to the 

presentation and to the analysis of the results. Amongst others, the results will be discussed in 

light of the normative debate. Finally, concluding remarks in part five will round off the present 

text.  
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2. Literature overview 

This section will first introduce key concepts for the study. It will then present important 

contributions to the normative debate in MLA on efficiency versus legality and civil rights, 

which frames the analysis.  

2.1 Transnational crime 
The concept of transnational crime intends to describe crimes that are potentially cross-border.4 

It usually implies a wide range crime types, such as organized crime, political crime, corporate 

crime and economic crime, the latter being the focus of the study.5  

Just as transnational relations,6 transnational crime implies situations involving non-state 

actors and inter-state action. Scholars like Neil Boister consider transnational crime as an 

offense perpetrated by non-state actors only.7 Suppression conventions, which are multilateral 

treaties designed to facilitate prosecution of transnational crime, target non-state actors only.8 

This is of importance because it means that the suspects, i.e. the ones who can file appeals 

against decisions in MLA, can only be natural or legal persons. The inter-state nature of 

transnational crime can be found in definitions of transnational crime mentioned in international 

suppression conventions, such as in art. 3 al. 2 of the UN Convention against Transnational 

Organized Crime (UNTOC).9 The inter-state feature implies that cooperation between states 

becomes a central element in the prosecution of transnational crime, an aspect that we will 

develop further in section 2.2.  

A third feature of transnational crime is its tendency to globalize itself, a phenomenon 

that Levitsky calls “the dark side of globalization”.10 Transnational crime is not only globalizing 

itself, it is also facilitated by features of globalization, such as ever-growing communication 

networks and faster, unregulated financial flows.11 The fact that transnational crime becomes 

 
4 Boister, An Introduction to Transnational Criminal Law, p. 13.  
5 Ibid., p. 4. For the purpose of this study, the term “economic crime” will be used as a synonym of “white-collar 
crime”. It refers to crimes involving “the use of deceit and concealment rather than the application of force or 
violence, for the illegitimate gain of money, property, or services”. Economic crimes typically involve fraud, 
insider offense, embezzlement, tax crimes, bribery, money laundering and corruption. (See Levenson, Laurie L., 
“White-collar crime”.) 
6 In Keohane’s and Nye’s sense. Boister, An Introduction to Transnational Criminal Law, p. 3. 
7 Ibid., p.4. 
8 Boister, “’Transnational Criminal Law’?”, p. 955 
9 UN General Assembly, United Nations Convention against Transnational Organized Crime: resolution / 
adopted by the General Assembly. 
10 Levitsky, 2003, cited in Boister, An Introduction to Transnational Criminal Law, p. 6. 
11 Boister, An Introduction to Transnational Criminal Law, p. 6 
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ever faster is a challenge for law-enforcement authorities, who must follow the pace. In this 

context, efficient international collaboration – inter alia efficient MLA – becomes crucial.  

Even if transnational crime tends to globalize itself, it doesn’t mean that it is equally 

spread. Boister explains this inequality with an economic rationale, stating that “it is rational 

for criminals to go where they can to do business and to spread out into unregulated areas”.12 

As a matter of fact, some countries are attracting transnational crime more than others.13 Thus, 

when studying MLA for investigations on transnational economic crime, it becomes relevant 

to choose an ‘attractive’ country. Following the economic rationale, a way to assess a country’s 

‘attractiveness’ to transnational crime is to define push and pull factors. Low taxes and bank 

secrecy traditions are pull factors for economic crime, so that countries having these features, 

such as Switzerland, can be considered in theory as attractive destinations for economic crime 

activity.14  

 

2.2 Transnational criminal law 
Transnational criminal law (TCL) is a field of law specifically covering transnational crime – 

and transnational economic crime. When referring to the body of international law addressing 

transnational economic crime, some scholars use other terms, such as “international criminal 

law”.15 However, these terms aren’t defined as precisely as TCL. For this reason, the focus will 

be on TCL.  

TCL is defined as “the indirect suppression by international law through domestic penal 

law of criminal activities that have actual or potential trans-boundary effects”.16 The term was 

first coined by Neil Boister in order to define the body of law that “suppresses crime that 

transcends national frontiers”,17 but that unlike core crimes aren’t part of international criminal 

law (ICL) stricto sensu.18 In fact, the particularity of TCL is that it combines international 

treaties, a feature usually belonging to international law, and domestic application. In other 

words, TCL consists of “horizontal treaty obligations between states” on the one hand and of 

“the vertical application of criminal law by those states to individuals in order to meet their 

 
12 Boister, An Introduction to Transnational Criminal Law, p. 6. 
13 Ibid., p. 5. 
14 Ibid.  
15 Pieth, “The Harmonization of Law Against Economic Crime”, p. 527. 
16 Boister, “’Transnational Criminal Law’?”, p. 955 
17 Boister, An Introduction to Transnational Criminal Law, p. 13. 
18 Boister, “’Transnational Criminal Law’?”, p. 953. Core crimes are for instance genocide, war crimes and 
crimes against humanity. 
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treaty obligations” on the other hand.19 Faced with the tension created by this double dimension, 

inter-state cooperation becomes crucial.  

In fact, inter-state collaboration appears to be central in prosecuting transnational crime.20 

This is related to the fact that states preserve their sovereignty when prosecuting transnational 

crimes. When facing globalized and transnational crimes, the traditional criminal law 

enforcement system with states acting as isolated prosecuting actors and borders serving as 

barriers stopping crime aren’t enough.21 States need to collaborate. Here, MLA plays an 

important role, because it specifically sets the rules for collaboration between states.22 

As TCL has been extended under the last decades, so have the prosecution efforts against 

transnational crime. Here again, provisions on MLA in suppression conventions play an 

important role, because by “[obliging] states to reform their laws in order to make this assistance 

possible”,23 they push inter-state cooperation further. One main underlying goal with the 

diffusion of the prosecution regime is to increase prosecution efficiency.24 Consequently, MLA 

is not only a central tenet of TCL and of its prosecution regime, it is also central in the question 

of efficiency in prosecution of transnational crime.  

 

2.3 Mutual legal assistance 
The UN defines Mutual Legal Assistance (MLA) in criminal matters as “a process by which 

States seek and provide assistance in gathering evidence for use in criminal cases”.25 As 

mentioned before, in the prosecution of transnational crime, MLA was formalized in order to 

achieve greater efficiency.26 

MLA is important in prosecution of economic crimes in particular, because evidence is 

often to be found abroad and because cases are increasingly complex.27 This is to the point that 

Bernard Rabatel, French Liaison Magistrate in the United Kingdom, stated that “without MLA, 

[criminal procedure] will break down”.28 	

 
19 Boister, An Introduction to Transnational Criminal Law, p. 13 
20 Confédération suisse, National Risk Assessment (NRA): La corruption comme infraction préalable au 
blanchiment d’argent, p. 54. 
21 Boister, An Introduction to Transnational Criminal Law, p. 6.  
22 Boister, “’Transnational Criminal Law’?”, p. 955. 
23 Boister, An Introduction to Transnational Criminal Law, p. 16. 
24 Boister, “’Transnational Criminal Law’?”, p. 968. 
25 United Nations Office on Drugs and Crime, Manual on Mutual Legal Assistance and Extradition, p. 19. 
26 Boister, An Introduction to Transnational Criminal Law, p. 207. 
27 ADB and OECD, Denying Safe Haven to the Corrupt and the Proceeds of Corruption, p. 38. 
28 Ibid. 
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Although some definitions of legal assistance in criminal matters include extradition, the 

transfer of criminal proceedings and assistance in the execution of foreign judgments,29 

suppression conventions usually treat these aspects separately from MLA. When referring to 

MLA, we will use a narrow definition in line with the one of the UN. In some bodies of law, 

such as the Swiss law on mutual assistance in criminal matters (IMAC), MLA is referred to as 

“other forms of mutual assistance” or “specific”, or “accessory assistance”.30 We will treat these 

denominations as synonyms for MLA. 	

There is a difference between MLA and the exchange of information between Financial 

Intelligence Units (FIUs) or between police authorities. Notably, the latter does not include 

coercive measures, such as search warrants,31 and cannot be appealed by the suspects. For this 

reason, we won’t include this type of exchange of information in the study. 

MLA is formalized in different ways. The most formal embodiment of MLA are treaties, 

which are binding.32 As mentioned earlier, suppression conventions such as the UNTOC and 

the UNCAC contain provisions on MLA.33 These are called mini-MLA treaties (mini-

MLATs).34 Beside suppression conventions, there are also regional and multilateral MLATs, 

such as the EU Mutual Legal Assistance Convention, and bilateral MLATs, such as the one 

between the US and Switzerland.35 Mini-MLATs are subsidiary to the regional, multilateral 

and bilateral MLATs.36 Beside treaties, there are also schemes regulating MLA, like the Harare 

Scheme for Commonwealth countries.37 Finally, states can have MLA provisions in their own 

legislation, as it is the case for Switzerland.38 

Scholars have different views on how MLA functions. Spencer defines the classical legal 

assistance as “a polite request: ‘State B, please would you take this step for us? – if you can and 

when you can’”.39 Rackow and Birr argue that since MLA includes the principle of mutual 

recognition, it is more binding than a “polite request”. According to them, mutual recognition 

implies that a state’s way of prosecuting crimes has to be accepted by other states, even if their 

criminal laws are different. Consequently, they define MLA as “an order which is given to the 

 
29 Rackow, Birr, “Recent Developments in Legal Assistance in Criminal Matters”, p. 1095. 
30 FOJ, Mutual Assistance Unit, International Mutual Assistance in Criminal Matters: Guidelines, p. 5. 
31 Gossin, Pascal, “International Mutual Legal Assistance in Switzerland”, p. 19. 
32 United Nations Office on Drugs and Crime, Manual on Mutual Legal Assistance and Extradition, p. 19. 
33 Art. 18 UNTOC and Art.46 UNCAC concern specifically MLA. 
34 Boister, An Introduction to Transnational Criminal Law, p. 199. 
35 Ibid., pp. 198-199. 
36 Ibid., p. 199. 
37 ADB and OECD, Denying Safe Haven to the Corrupt and the Proceeds of Corruption, p. 53. 
38 Mutual Assistance Act (IMAC), RS 351.1. 
39 Spencer, cited in Rackow, Birr, “Recent Developments in Legal Assistance in Criminal Matters”, p. 1092. 
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assisting State”.40 Other definitions consider MLA to be an instrument for inter-state 

collaboration based on reciprocity.41 For Boister for example, MLA is more about the requested 

state using “its own power to do something for the requesting state” than “the requested state 

[exercising] the requesting state’s sovereign power”.42 Since the theoretical views on the 

functioning of MLA vary among scholars, it appears to be pertinent to study with an empirical 

case the functioning – inter alia the efficiency – of MLA. 

 

2.4 The right to appeal against decisions in MLA  
Procedural rights in criminal proceedings are central elements in criminal law, including in 

TCL. They include the right to appeal, which can be understood as an extension of the right to 

a fair trial.43 Thus, in MLA, the right to appeal a decision is important because it guarantees the 

legality of prosecution. 
Whether the right to appeal can be considered as a human right per se is a debated 

question. On one hand, scholars like Vilard Bytyqi consider that art. 8 of the Universal 

Declaration of Human Rights (UDHR) covers the right to appeal.44 On the other hand, 

jurisprudence on art. 6 ECHR indicates that the right to appeal can be limited,45 which suggests 

that it isn’t a human right as such. Nevertheless, appeals whose procedural guarantees are not 

respected indirectly risk violating civil rights. As this debate isn’t part of the study, we will only 

retain the fact that the right to appeal affects – directly or indirectly – civil rights. 
When discussing civil rights and legality in MLA, the right to appeal is central for two 

reasons. Firstly, the right to appeal a decision is one of the few provisions in MLA that provides 

rights to the suspected person. In fact, as bodies of law in MLA tend to focus on effective 

suppression of transnational crime, they often consider states as legal subjects and the 

 
40 Rackow, Birr, “Recent Developments in Legal Assistance in Criminal Matters”, p. 1093. 
41 Boister, An Introduction to Transnational Criminal Law, p. 197. 
42 Ibid. 
43 In a substantial meaning, because as soon as an appeal procedure is opened, its exercise must contain the same 
guarantees as a fair trial. Source: Ferrand, Frédérique, “Répertoire de procedure civile: Appel”. The right to a 
fair trial is a human and a civil right guaranteed i.a. by art. 6 al. 1 of the European Convention on Human Rights 
(ECHR) and art. 47 of the Charter of Fundamental Rights of the European Union. Source: Council of Europe, 
European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by 
Protocols Nos. 11 and 14 and European Union, Charter of Fundamental Rights of the European Union. 
44 Bytyqi, “The Right to Appeal as a Fundamental Right under International Acts and Jurisprudence, with 
Special Emphasis on Criminal Procedure”, pp. 133-134. 
45 Cour Européenne des Droits de l’Homme, Guide sur l’article 6 de la Convention européenne des droits de 
l’homme, Droit à un procès équitable (volet pénal), p. 17. 
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prosecuted as the object of the request.46 Secondly, just as the right to a fair trial,47 the right to 

appeal a decision in MLA guarantees the legitimacy of prosecution of transnational crime. 

Although they are important for civil rights and for the legitimacy of prosecution, to our 

knowledge, appeals in MLA have rarely been studied. 

Interestingly, bodies of law addressing MLA often do not include the possibility for the 

suspected person to appeal a decision in MLA.48 One exception is the Swiss domestic law on 

MLA, the IMAC.49 For this reason, Switzerland constitutes an interesting case for studying 

appeals against decisions in MLA and the debate opposing efficiency to civil rights and legality 

in MLA.  

 

2.5 The debate between efficiency versus legality and civil rights in MLA 
Efficiency, legality and civil rights are challenged concepts in MLA. When these concepts 

compete against each other, it also creates tensions. This is especially the case in the context of 

prosecution of transnational economic crime; in a field that involves mobile criminals and fast 

money transactions, it is crucial for law enforcement responses to be able to act quickly and to 

be efficient. But in democratic states respecting the rule of law, it is equally important that the 

rights of the accused and the legality of the procedure are respected.  

Although being a small part of the chain of prosecution, appeals filed against decisions 

in MLA are directly subjected to this tension. In a sense, they are embodying it: on the one 

hand, the accused should benefit of the right to appeal, for civil rights and legality 

considerations, but on the other hand, appeal procedures are significantly delaying MLA 

procedures and law enforcement in general. Often, practitioners and international institutions 

are pleading for more efficiency.50 They are then met by scholars’ worries about legality and 

for civil rights. This section presents both sides of the debate.  

 

 

 

 
46 Boister, "Human Rights Protections in the Suppression Conventions", pp. 202-203. 
47 Gless, “Transnational Cooperation in Criminal Matters and the Guarantee of a Fair Trial: Approaches to a 
General Principle”, p. 106. 
48 ADB and OECD, Mutual Legal Assistance, Extradition and Recovery of Proceeds of Corruption in Asia and 
the Pacific, p. 75. 
49 Art. 25 IMAC for general provisions on appeals, Art.80e-l IMAC for appeals against MLA. 
50 The group includes prosecuting authorities as well as international organizations and other international 
institutions, such as the OECD’s Working Group on Bribery, the Council of Europe (CoE), the EU, the United 
Nations Office for Drug Control and Crime Prevention (UNODC) and the Organization of American States 
(OAS). 
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2.5.1 Efficiency 

Defenders of efficiency in TCL discuss both efficiency of prosecution and efficiency in 

lawmaking. As appeals only concern efficiency of prosecution, we will only address this aspect.  

For the side who wants to achieve greater efficiency, MLA is too slow and too 

cumbersome.51 As Pieth phrases it, for this side, MLA is “a usually very time-consuming 

procedure, involving several levels of authorities, with its peculiar mix of political and judicial 

competence”.52 MLA is particularly cumbersome in investigations on transnational economic 

crimes because the requested countries are often ‘offshore havens’, which are per definition 

reluctant to cooperate.53 Critics against MLA’s cumbersomeness go to the point where they 

sometimes see MLA as an ‘obstacle’ to prosecution.54  

The question of efficiency in investigations and prosecutions of criminal matters is also 

interrelated with the notion of justice. In the field of criminal law, it is commonly accepted that 

“justice delayed is justice denied”, because justice delay is detrimental to “economy, efficiency 

and effectiveness in the criminal justice system”.55 Beyond that, justice delay is also negative 

for judicial, moral and societal reasons. As Whiting states, “delays in bringing perpetrators to 

justice can diminish the deterrent value of such prosecutions, undermine the quality of the 

evidence in the case, allow perpetrators to continue living in impunity (and continue committing 

crimes), discourage and marginalize victims, and lead to a squandering of the world’s interest 

and attention which will, in time, be diverted to other crises”.56 Thus, regarding justice delays, 

it is commonly accepted that fast prosecutions are desirable.57 Here, scholars’ and practitioners’ 

opinions on efficiency converge. 

Efficient prosecution – including efficient MLA – is also crucial for civil rights reasons, 

not least regarding the rights of the suspected person. When the judicial process is long, the 

rights of the accused can be compromised.58  Notably, justice delay directly impacts “the right 

 
51 ADB and OECD, Denying Safe Haven to the Corrupt and the Proceeds of Corruption, p. 77. 
52 Pieth, “The Harmonization of Law Against Economic Crime”, p. 529. 
53 Ibid. 
54 For instance, the OECD refers to laws on MLA as a source of “difficulties” for practitioners, and of the 
principle of dual criminality as a “frequent obstacle”. Source: ADB and OECD, Denying Safe Haven to the 
Corrupt and the Proceeds of Corruption, p. 29. Former Geneva magistrate Jean-Bernard Schmid qualifies 
“entraide internationale” (MLA) as “entrave internationale” (“international hindrance”). Source: Interview with 
the author, 11 December 2019. 
55 Jones, “Auditing Criminal Justice”, p. 195. 
56 Whiting, "In International Criminal Prosecutions, Justice Delayed Can Be Justice Delivered", p. 326. 
57 Ibid., pp. 325-326. 
58 Ibid., pp. 326, 333. 



 12 

to have a decision made on the charges against [the accused] within an appropriate period of 

time”,59 which is part of the right of a fair trial.60  

As mentioned earlier, international institutions acting for suppressing transnational 

economic crime often strive for more efficiency in prosecution of economic crimes, including 

in MLA. This is reflected in some treaties, which state that MLA should be “prompt”.61 These 

efforts for more efficiency are also part of the institutions’ actions and monitoring programs.62 

In fact, some institutions consider that efficiency is so central that every stage of international 

cooperation – including MLA – should be optimized.63  

Prosecuting authorities as well express their desire for more efficiency in criminal 

investigations on transnational economic crimes. Amongst others, this is due to the tension 

between slow prosecution and fast criminal economic transactions. Jean-Bernard Schmid, a 

former investigating magistrate at Geneva Attorney’s financial section, notes that “MLA 

procedures are slow. It takes a few hours to move a million dollars from, say, New York to 

Jersey via Singapore, Dubai, Hong Kong, China, or Geneva, but a few years for a prosecutor to 

trace those funds, not to mention to forfeit them”.64 This tension is also constated by Thomas 

Andersson, a police commissioner at the Swedish National Economic Crime Office, who 

stresses the fact that since sums can be transferred in a matter of seconds, and since bank 

accounts and shell societies can be opened and shut down very quickly, it is crucial for 

prosecuting authorities to get access to the targeted bank accounts very fast.65 Pieth, who also 

notes the offset between slow prosecution and fast criminal economic transactions, adds an 

explaining factor for that, which is the reluctance of certain financial centers to cooperate in 

MLA.66 

Swiss practitioners target appeals against decisions in MLA as problematic for efficiency 

in prosecution. For Schmid, appeals “can slow any MLA request down to a near standstill”.67 

Former General Prosecutor of Geneva Bernard Bertossa already noted in 1996 that appeals 

 
59 FOJ, Mutual Assistance Unit, International Mutual Assistance in Criminal Matters: Guidelines, p. 29. 
60 Swift trials are ensured for instance by Art. 6 al. 1 ECHR. Note the paradox within this debate that efficiency 
can in the long-term beneficiate legality and civil rights. 
61 See for instance Art. 9 al. 1 of the OCDE Anti-Bribery Convention and art. 26 al. 1 of the Criminal Law 
Convention on Corruption of the CoE. 
62 The efforts to increase efficiency is e.g. translated into a will to increase cooperation, among others in MLA. 
See for instance ADB and OECD, Denying Safe Haven to the Corrupt and the Proceeds of Corrupt. 
63 For instance, the report “Denying Safe Haven to the Corrupt and the Proceeds of Corruption” gives plenty of 
practical details for optimizing MLA processes.  
64 ADB and OECD, Denying Safe Haven to the Corrupt and the Proceeds of Corruption, p. 121. 
65 Interview with author, 10 December 2019.  
66 Pieth, “Globales Wirtschaften und nationale Strafverfolgung”, p. 771. 
67 ADB and OECD, Denying Safe Haven to the Corrupt and the Proceeds of Corruption, p. 45. 
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against Swiss decisions of MLA invariably led to delays in transmitting the information to the 

foreign magistrate. Interestingly, he also noted that appeals were “systematically lodged”.68 

Mikael Brege, a Swedish criminal inspector working on the case of Bombardier, makes similar 

observations.69 

 

2.5.2 Legality and civil rights 

As a response to arguments for increased efficiency in TCL – and in MLA, some scholars plea 

for the respect of legality and civil rights. Often, this equates to defend ‘the side of the accused’. 

We will first present a theoretical and a practical argument of this side of the debate, and then 

connect them with the specific situation of appeals. 

As mentioned earlier, in suppression conventions – and in MLATs, the subjects are 

almost always the states, and suspects are often considered as objects.70 This is related to the 

fact that suppression conventions and MLATs were made in order to increase efficiency in 

prosecution of transnational crime.71 For scholars, the trade-off for efficiency is that legality 

and civil rights are relegated to a secondary level.72 According to Boister, “law enforcement 

efficiency tends to predominate over values like international legality”,73 and suppression 

conventions typically do not include an extensive protection of civil rights.74 In fact, Rackow 

and Birr note that the accused gets far less legal power than the prosecution authorities.75 For 

instance, MLATs often contain no procedural rights of the accused.76 For Rackow and Birr, the 

imbalance between authorities and suspects is also problematic because it can undermine the 

trust necessary to the functioning of MLA regimes.77 In short, according to these scholars, 

increasing efficiency in prosecution of transnational economic crimes puts civil rights, legality 

and the legitimacy of the prosecuting system at risk. 

According to this side of the debate, these risks are also passed on in reality. For Pieth for 

instance, actual efforts for increasing efficiency collide with civil rights: “the newly adopted 

measures to combat transnational economic […] crime (the norms on money laundering […] 

and the corresponding procedural measures, like wire tapping and the use of undercover agents) 

 
68 Bertossa, “Corruption et entraide internationale : rôle de la Suisse”, p. 293. 
69 Arnerdal, Anna, “Inget vill ha ett korrupt samhälle”. 
70 Boister, An Introduction to Transnational Criminal Law, pp. 16-17. 
71 Boister, “’Transnational Criminal Law’?”, p. 960. 
72 Boister, An Introduction to Transnational Criminal Law, p. 22.  
73 Boister, “’Transnational Criminal Law’?”, p. 960. 
74 Ibid., p. 959. 
75 Rackow, Birr, “Recent Developments in Legal Assistance in Criminal Matters”, p. 1121.  
76 Boister, An Introduction to Transnational Criminal Law, p. 210. 
77 Rackow, Birr, “Recent Developments in Legal Assistance in Criminal Matters”, p. 1121. 
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must necessarily conflict with civil liberties if they are to be efficient”.78 These efforts also 

collide with legality. For Pieth again, “the state of law [is put] at risk through the pragmatism 

adopted by international organizations” in MLA.79  

The right to appeal a decision in MLA is one of the few procedural rights in criminal 

proceedings available to the suspected person to defend himself/herself in the field of MLA.80 

Because it secures the legitimacy of prosecution of transnational crime, the legality of the 

process and civil rights to the accused, the right to appeal is a central element for this side of 

the debate. 

In conclusion, MLA is contested for various reasons, but since empirical studies on MLA 

are few, we can neither assess how MLA actually functions, nor if it is actually efficient. We 

will now introduce the research design aimed at answering these questions. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
78 Pieth, “The Harmonization of Law Against Economic Crime”, p. 528. 
79 Ibid., p. 527. 
80 Rackow, Birr, “Recent Developments in Legal Assistance in Criminal Matters”, p. 1121. 
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3. Research design 
This section introduces the case studied, the operationalization of the concept of efficiency, the 

selected material and the method used. 

 

3.1 The case of Switzerland 
When studying appeals against decisions in MLA in the context of economic crime prosecution, 

Switzerland appears to be an interesting case. Firstly, the country is a relevant actor in the fields 

of transnational economic crime, MLA and appeals against decisions in MLA: its financial 

market and long tradition of banking secrecy is notoriously attracting economic crime; Swiss 

prosecutors are, compared with an international level, relatively active in terms of MLA. 

Moreover, the country receives a lot of MLA requests and these requests are often important 

for major investigations on economic crime; finally, the Swiss law on MLA includes a provision 

on the right to appeal a decision in MLA, a possibility that does not exist in all countries. The 

combination of Switzerland’s international importance both in transnational economic crime 

and in MLA and the possibility to appeal makes Switzerland an interesting case for studying 

appeals against decisions in MLA regarding investigations on economic crime. We will now 

introduce transnational economic crime, MLA and the possibility to appeal applied to the case 

of Switzerland.  

 

3.1.1 A transnational economic crime haven 

There are many factors explaining Switzerland’s important role in transnational economic 

crime. Two will be presented: the size of Switzerland’s financial market, and its attractiveness.  

Switzerland is one of the largest global financial centers of the world. In 2016, its banking 

asset to GDP ratio was 469%, a level far above most countries.81 In 2014, its financial sector 

managed 4,1% of the world’s private assets under management. Half of these assets belonged 

to foreign customers.82 Switzerland is also the world’s leader in cross-border asset management, 

managing around 25% of all assets under cross-border management.83 In short, the Swiss 

financial sector is important on the international scene, and it involves a lot of transnational 

transactions and foreign customers. The combination of these two aspects increases the risk that 

some of the transactions are linked to transnational economic crimes. 

 
81 HelgiLibrary, Bank Assets (As % of GDP). 
82 FATF, Anti-money laundering and counter-terrorist financing measures – Switzerland, pp. 4-5. 
83 Ibid., p. 5. 
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Although being progressively dismantled, banking secrecy is still important in Switzerland. 

Switzerland was ranked first in Tax Justice Network’s (TJN) 2018 Financial Secrecy Index, 

which ranks countries according to their level of banking secrecy and the scale of their offshore 

financial activities.84 Because banking secrecy and low levels of transparency facilitate occult 

transactions, they constitute attractive elements for economic crime activities. 

Empirical data confirm Switzerland’s high level of risk. Switzerland’s national risk 

assessment (NRA), which is a recurrent study part of the FATF’s apparatus, regularly finds that 

the country is attractive for laundering assets obtained from crimes such as corruption.85 For 

example, Switzerland’s NRA from 2019 shows that “corruption represents, as a crime prior to 

money laundering, one of the biggest potential threats for the Swiss financial market”.86 In fact, 

the Swiss banking sector is more threatened by money laundering associated with corruption 

than money laundering associated with terrorism.87 This shows that in the field of transnational 

crime, Switzerland is especially attractive to white-collar crimes. Moreover, Switzerland’s high 

risk concerns transnational economic crimes, rather than domestic ones. In the vast majority of 

the reported cases to the Money Laundering Reporting Office Switzerland (MROS), corruption 

cases which assets are laundered in Switzerland are committed abroad.88  

Not only Swiss banks are attracting transnational economic crimes. The 2019 NRA report 

finds that 12% of the reported moral persons implicated in suspected transactions reported to 

the MROS was a Swiss society.89 This proportion is qualified by the report as “a non-negligible 

rate”.90 The fact that the Swiss financial market as a whole is used in economic crime 

transactions speaks for a generalized attractivity for committing transnational economic crimes. 

Finally, Switzerland’s attractivity for laundering money also resides in the reputation of its 

financial market. The excellent image of the Swiss finance sector makes it easier to give money 

from crime a new respectability.91 Once again, economic crimes ‘going through’ the Swiss 

financial sector are very often transnational. When assets coming from crime have gained a 

 
84 Tax Justice Network, Financial Secrecy Index 2018, Narrative Report on Switzerland. 
85 See for instance Switzerland’s NRA from 2015 and 2019. FATF, Anti-money laundering and counter-terrorist 
financing measures – Switzerland, p. 5. 
86 Confédération suisse, National Risk Assessment (NRA): La corruption comme infraction préalable au 
blanchiment d’argent, p. 7. 
87 Ibid., p. 33.  
88 Ibid., p. 11. 
89 Ibid., p. 25. 
90 Ibid., p. 20.  
91 Ibid., p. 29. 
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higher respectability in Switzerland, they are often moved away from Switzerland to other 

jurisdictions.92  

Local law enforcers also share the view that Switzerland is an internationally attractive 

place for economic crimes, or, as Jean-Bernard Schmid puts it, “a tempting place to harbor the 

proceeds of financial criminality”.93 The fact that Switzerland attracts economic crimes and that 

most cases are transnational is a strong reason for looking at the case of Switzerland when 

studying MLA. 

 

3.1.2 An active enforcer of MLA 

In the field of MLA, Switzerland is quite active and proactive. These efforts have been noticed 

and praised by the FATF and the OECD’s Working Group on Bribery,94 and other countries 

are satisfied with Switzerland’s responses to their MLA requests.95  

A reason for that is that Swiss authorities want to preserve the country’s good reputation. 

For instance, in its 2009 guiding report on MLA, the Federal Office of Justice states that 

“Switzerland does not want the tarnished reputation of being safe haven for flight capital or the 

proceeds of crime, and this desire should also be taken into account within the framework of 

the decision-making freedom available to the executing authorities as a positive factor in 

granting mutual legal assistance. The Federal Council shares this view”.96  

This engagement in MLA is reflected on the legal level, where Switzerland is engaged in 

providing MLA to a vast array of countries. Besides being a signatory of multilateral and 

bilateral MLAT,97 Switzerland also has its own domestic law specifically for MLA, the IMAC. 

The IMAC is subsidiary to other treaties but guarantees MLA in the absence of common MLAT 

with the requesting state, as long as reciprocity is guaranteed.98 Regarding jurisprudence, 

Switzerland is willing to provide MLA in a broad sense and follows the principle of “widest 

measure”.99  

 
92 Confédération suisse, National Risk Assessment (NRA): La corruption comme infraction préalable au 
blanchiment d’argent, pp. 29-30. 
93 ADB and OECD, Denying Safe Haven to the Corrupt and the Proceeds of Corruption, p. 44 and Bertossa, 
“Corruption et entraide internationale : rôle de la Suisse”, p. 291. 
94 FATF, Anti-money laundering and counter-terrorist financing measures – Switzerland, p. 137 and OECD, 
Implementing the OECD Anti-Bribery Convention, Phase 4 Report, Switzerland, p. 4. 
95 FATF, Anti-money laundering and counter-terrorist financing measures – Switzerland, p. 137. 
96 FOJ, Mutual Assistance Unit, International Mutual Assistance in Criminal Matters: Guidelines, p. 17. 
97 Ibid., pp. 9-10. 
98 Gossin, “International Mutual Legal Assistance in Switzerland”, p. 19. 
99 FOJ, Mutual Assistance Unit, International Mutual Assistance in Criminal Matters: Guidelines, p. 30. This 
principle originates from Art. 1 of the European Convention on Mutual Assistance in Criminal Matters (ECMA). 
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The fact that Switzerland is active in the domain of prosecution of economic crimes and 

in MLA in particular shows that the country is trying to be efficient when addressing 

transnational economic crimes, which makes it an interesting case for discussing the question 

of efficiency of MLA in general and of appeals filed against decisions in MLA in particular.  

 

3.1.3 The possibility to appeal against a decision in MLA 

Switzerland is one of the few countries that gives to the accused the right to appeal against a 

decision in MLA. However, this possibility is restrained to the final ruling, which is the last 

administrative decision of a MLA process, with which the competent authority formally decides 

to deliver MLA to the requesting state.100 The final ruling may be appealed at the Federal 

Criminal Court. In cases involving the seizure of objects or assets or the transmission of 

confidential information, and if the case is important enough, a second appeal can be filed at 

the Federal Supreme Court.101 Only the Federal Office of Justice (FOJ) and the persons directly 

affected by the decision of MLA have the right to appeal.102 

Despite its efforts for being efficient in MLA, Switzerland has been criticized for many 

years for the delays occurred by the appeal procedures filed against decisions in MLA. The 

OECD’s Working Group on Bribery already pointed in 2005 that “the possibilities for appeals 

tend to draw out procedures, with the risk of hampering the assistance granted by Switzerland”, 

and invited “the Swiss authorities to pursue the efforts undertaken to bolster the effectiveness 

of the prosecution of offences relating to the bribery of foreign public officials by considering 

measures to streamline the process of appeal with respect to mutual judicial assistance 

requests”.103 Swiss authorities also recognize that appeals in MLA processes are challenging 

efficiency.104 As mentioned earlier, the problematic of the delays caused by appeals against 

decisions in MLA has been raised by local practitioners for more than twenty years.105  

Thus, the tension between efficiency and legality appears to be real within the case of 

Switzerland, and in particular within the right to appeal decisions in MLA. For this reason, the 

country constitutes an interesting case for studying that question. 

 
100 This limitation is codified by Art. 80e al. 1 IMAC. There is one exception to this rule, in Art. 80e al. 2 IMAC, 
referring to situations that are causing an immediate and irreparable damage to the person. Gossin, “International 
Mutual Legal Assistance in Switzerland”,  pp. 21-22. 
101 Ibid. p. 22. 
102 Ibid. 
103 OECD, Switzerland: Phase 2, p. 29. This recommendation has been reiterated in 2018, see OECD, 
Implementing the OECD Anti-Bribery Convention, Phase 4 Report, Switzerland, p. 58. 
104 Ministère public de la Confédération, Rapport de gestion 2016, p. 7. 
105 Bertossa, “Corruption et entraide internationale : rôle de la Suisse”, p. 293. 
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Although the issue has been detected for more than a decade, statistic data on appeals 

filed against decisions in MLA for investigations on economic crime has not been collected. 

Switzerland’s general lack of data in MLA has been criticized by the OECD.106 For this reason 

as well, it is relevant to study the case of Switzerland. 

	

3.2 Operationalizing the concept of efficiency 
Although efficiency occupies an important place in debates around MLA, it appears to be 

difficult to determine what it truly “is”. There are two main reasons for that. Firstly, empirical 

research that could help determining a yardstick for efficiency in MLA is lacking. As far as we 

know, today, neither empirical research on appeals against decisions in MLA processes, nor 

previous empirical studies on the efficiency of MLA in general have been done. Secondly, the 

nature of the studied material makes it difficult to assess a one-size-fits-all threshold between 

“inefficient” and “efficient” MLA; not only do the cases differ greatly from each other, but the 

factors involved in each case are many. With these conditions, it is difficult (and perhaps risky) 

to determine a general benchmark.  

 For this study, we chose to focus on the time aspect of efficiency. The reason for that is 

that time is a key aspect of efficiency in investigations on transnational economic crime. As 

mentioned earlier, when confronted with fast money transactions and complex financial 

systems that take time to trace back, prosecutors already start their investigation with a 

substantial disadvantage. Consequently, any supplementary delay is problematic for them. A 

second reason is that long investigation time as such is disadvantageous; for instance, it 

increases the risk that witnesses forget and that the limitation period is reached. In the end, since 

“justice delayed is justice denied”, it is the whole judicial system that is penalized by delays. 

Here again, it is the time aspect of efficiency that is at stake.  

Since there is no recognized benchmark in MLA efficiency, we chose to use three points 

of references as guides for assessing what efficiency in term of time could be.  

The first comparison point comes from Swiss jurisprudence on the obligation of 

promptness for deciding on MLA, which is defined by art. 17a al. 1 IMAC. This law provision 

obliges the competent authority to “decide without delay”.107 A 2009 federal document 

containing guidelines on IMAC specifies the promptness requirement of Art. 17a al. 1 IMAC 

 
106 OECD, Implementing the OECD Anti-Bribery Convention, Phase 4 Report, Switzerland, p. 58. 
107 Note that Art. 17a al. 1 IMAC also regulates the execution of the request, which should be prompt. However, 
the chosen jurisprudence doesn’t provide concrete time indication for that. For this reason, we will only use the 
time frame for decision-making in MLA as analogy. 
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and provides a concrete superior limit for taking a decision to provide MLA: “in complex cases, 

the decision to grant assistance may not be delayed for more than a few weeks”.108  

Of course, there is a difference between taking a decision and appealing against it. 

Because these steps have different implications, it can be argued that the “reasonable” time 

needed in one step cannot be compared to the “reasonable” time of another step. However, since 

these steps all are part of the MLA process, it can also be argued that a day lost during the 

decision phase is equivalent to a day lost in the appeal phase. When following the adage “justice 

delayed is justice denied”, it doesn’t matter why or when the delay occurred; the important thing 

is that the delay does not happen. In that sense, it can be argued that indications of reasonable 

durations for taking a decision of providing MLA can be used for assessing the efficiency of 

other parts of the process as well, such as appeal procedures.  
The second point of comparison comes from law provisions regulating extradition, a close 

field to MLA in TCL. Most MLATs are shaped on the basis of extradition treaties.109 

Extradition and MLA are also close to each other in a semantic way: some laws on MLA, such 

as IMAC, define both extradition and MLA as “legal assistance”. In fact, IMAC covers both 

procedures. For this reason, we assume that provisions defining maximal time amounts in 

extradition can be used as analogies for defining time efficiency in MLA. The European Arrest 

Warrant (EAW) provides a concrete time limit for both deciding on and executing a decision 

of extradition. Art. 17 al. 3 EAW requires that “the final decision on the execution of the 

European arrest warrant should be taken within a period of 60 days after the arrest of the 

requested person”.110 Regarding the execution, Art. 23 specifies that the maximum amount of 

time for extradition is 10 days, starting from “the final decision on the execution of the 

European arrest warrant”.111 Given the uncertainty in validity caused by establishing this 

analogy, we choose to take a “generous” approach and only use the provision on the decision – 

allowing a maximum of 60 days – as an analogy, rather than the stricter provision on the 

execution. This is also consequent with the first analogy coming from jurisprudence of art. 17a 

IMAC regarding the decision on an MLA request. Thus, our comparison point from practice in 

the field of extradition is that delays longer than 60 days render a MLA procedure inefficient. 

 
108 FOJ, Mutual Assistance Unit, International Mutual Assistance in Criminal Matters: Guidelines, p. 29. 
109 Boister, An Introduction to Transnational Criminal Law, p. 203. 
110 European Union: Council of the European Union, Council Framework Decision 2002/584 on the European 
Arrest Warrant and the Surrender Procedures between Member States. When the requested person consents to 
his or her surrender, the time frame is shorter (10 days maximum). In complex cases, it can also be extended by 
maximum 30 days. 
111 Ibid. 
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Lastly, the third point of comparison comes from opinions from practitioners about what 

efficiency in MLA is. This analogy is more radical in a sense that it does not provide a time 

frame for efficiency, but rather an idealist and gradual approach on efficiency. For Schmid, all 

delay is negative for the law enforcement process.112 This entails two things. Firstly, it means 

that the longer the delay, the less efficient the prosecution is. In this view, efficiency is 

something gradual. Secondly, it also means that the threshold for efficiency is situated at 0 days 

of delay. In other words, a procedure starts being inefficient with one day of delay already. 

When used as an analogy to situation of appeals against decision in MLA, it means that the 

longer the delay caused by appeals is, the less efficient MLA is, and that MLA starts being 

inefficient with any appeal – because an appeal procedure necessarily lasts at least one day. 

Note that this idealist take rejoins the adage “justice delay is justice denied”, which also implies 

that no matter the duration of the delay, all delay is negative for efficiency, and consequently 

for justice.  

 

3.3 Expectations 
Based on literature, different things can be expected. Firstly, the fact that to our knowledge no 

study has been done on appeals against decisions in MLA suggests that appeals are not 

problematic for MLA in general and in terms of efficiency in particular. Otherwise, the question 

would have been raised within the academic field earlier, one could think. This conclusion is 

reinforced by the fact that there is a wide-spread awareness among scholars of the negative 

impacts caused by justice delays. 

However, given the emphasis on efficiency in MLA that is often expressed in guidelines 

and reports from international institutions, one could expect that empirical material would 

confirm their conclusions that MLA is inefficient. Since practitioners emphasize the need to 

increase efficiency in all steps of MLA they discuss, and even if appeal procedures are for some 

reason rarely mentioned in these reports, it could be expected that efficiency is also a problem 

in appeal procedures.  

Based on the material, we expect the scope of the appeals and the delay they cause to be 

consequent. This assumption is based on previous work with similar material, where a certain 

enthusiasm to file appeals against decisions in MLA and long delays in single cases were 

noticed. 

 
112 Regarding evidence gathering: “In an ideal world, you have what you want right away.” Interview with the 
author, 11 December 2019. 
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However, there is also a reason to expect that appeals as such are not causing significant 

delays to the investigation. This is due to the fact that investigations on economic crimes that 

require MLA often take years to complete. In this regard, it can be expected that delays caused 

by appeal procedures cannot be considered as significant delays. As this expectation goes 

beyond the scope of this study, we won’t be able to address it. 

 

3.4 Material 
For evaluating the scope and the duration of appeals filed against decisions in MLA in 

Switzerland for economic crime investigations, the appeals’ court rulings were used. These 

court rulings have the advantage that they provide all relevant information needed for this study, 

such as the date where the appealed decision was taken, the date of the court ruling, the relevant 

provisions of law and, in most cases, the crime allegations underlying the MLA request. 

Moreover, these documents are available in the public databases of the Federal Criminal Court 

and the Federal Supreme Court,113 which guarantees both free access and a complete dataset.  
For this study, 2015 was used as a base year. All appeals against MLA decisions filed 

with the Federal Criminal Court that year were included. This first dataset includes 175 cases. 

Of these cases, the ones that also were appealed with the Federal Supreme Court got “extended” 

with the second court ruling, regardless of the date of the second court judgment. 
The reason for choosing 2015 as a base year is that it represents quite well a typical year 

for MLA in Switzerland. When looking at the number of appeals filed against decisions in MLA 

with both courts for the period between 2009 and 2018, 2015 is the year closest to the mean.114 

Regarding MLA requests to Switzerland for criminal investigations, 2014 offers a typical value, 

because the number of requests for this year is the closest to the mean for the time period 

between 2009 and 2018.115 Since most appeals filed in 2015 refer to decisions regarding MLA 

taken in 2014, it suggests that 2015 is a relevant year to use for studying the appeals. We chose 

to limit the time frame of the study to one year for a practical reason: since more than a hundred 

appeals are filed per year, it would not have been possible within the time frame allowed for 

completing this study to examine appeals from more than a year.116  

 
113 Federal Criminal Court, Rechercher, and Federal Supreme Court, Jurisprudence (gratuit), Autres arrêts dès 
2000. 
114 Swiss Confederation, Internationale Rechtshilfe - Statistik 2018, p. 4. 
115 Ibid., p. 1. 
116 Because the purpose of the study is to describe the possibility to voluntarily delay MLA with appeal 
procedures, it was decided beforehand to only include appeals filed by the accused person(s), and to exclude 
appeals lodged by Swiss authorities or prosecutors. The material shows that all appeals against decisions in 
MLA filed in 2015 with the Federal Criminal Court were filed by accused persons. 
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For establishing the dataset, some law provisions were used as a condition for inclusion 

and others as a reason for exclusion of the units. Only appeals against granted MLA requests 

for evidence gathering, surveillance and asset repatriation were included. Concretely, for being 

included in the dataset, the appeals had to treat at least one law provision regarding these topics. 

Conversely, appeals treating extradition were excluded from the set. The exclusion was also 

based on a selection of law provisions. Appeals against MLA covering other laws only were 

also excluded.117 The reason for excluding these appeals is that the study focuses on MLA in 

its narrow sense. Thus, even if extradition and the delegation of prosecution to foreign 

authorities are also regulated in IMAC and defined as legal assistance, these cases aren’t part 

of the focus of the study.  
From this first dataset (175 units), only appeals regarding MLA for investigations on 

economic crimes were ultimately kept. An exception was made for fiscal offenses: since the 

IMAC exempts MLA for requests concerning tax evasion,118 all types of fiscal offenses were 

also excluded. Court rulings that did not mention the alleged crime underlying the MLA request 

were excluded, even if the rest of the document strongly suggests that the investigation could 

cover economic crimes. The final dataset with appeals against decisions in MLA for 

investigations on economic crimes contains 130 units.  

 

3.5 Method 
For establishing the scope of the appeals against MLA regarding economic crimes, the number 

of appeals filed against a decision in MLA at the Federal Criminal Court in 2015 that concerned 

a foreign investigation on economic crime (final dataset, n=130) is compared with the total 

number of appeals filed against a decision in MLA at the Federal Criminal Court in 2015 (first 

dataset, n=175). It is also compared with statistics in MLA requests made by the FOJ. This 

serves two purposes: to assess whether the question of appeals against MLA is relevant in the 

debate between civil rights and legality versus efficiency in the context of prosecution against 

transnational economic crimes, and to offer a first quantitative estimation of the scope of these 

appeals.  
As mentioned earlier, efficiency in MLA is operationalized in terms of time with the delay 

caused by the appeals. For establishing it, the number of days between the authority’s decision 

 
117 For a complete list of the inclusive and exclusive law provisions, see Appendix 1. 
118 Art. 3 al. 3 IMAC. 
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that was appealed and the ruling of the last court involved in the procedure is measured.119 The 

rationale underlying this approach is that an appealed MLA procedure starts being delayed from 

the day of the appealed decision, even if the appeal occurs later. The reason for that is that the 

MLA procedure, when appealed, is frozen from the day of the appealed decision. Court rulings 

that did not mention the decision’s date (2 units) were excluded.  
In order to describe the delay, basic descriptive statistics, such as the mean, standard 

deviation, maximum and minimum values were used.  
Regarding ambiguous units, a “minimalistic” approach was used: when in doubt about 

which value should be selected, the one leading to a fewer number of days was systematically 

chosen. For instance, when several appealed decisions were grouped by the court in a single 

procedure, the decision appealed last was used as a starting point for establishing the delay. 

When the decision in MLA had already been subject to an appeal before the one filed in 2015, 

this earlier delay wasn’t taken into account.  

When different appeals were mentioned in the procedure, but weren’t grouped by the 

court, the decision related to the appeal subject to the actual court procedure was selected, even 

if it wasn’t the latest decision appealed.  
Court rulings regarding appeals that were filed, but withdrawn, were also included. The 

rationale for including them is that since it is the delays caused by the appeals that are measured, 

filing an appeal is enough in order to include the unit in the dataset. 

 

 

 

 

 

 

 

 

 

 

 

 

 
119 Note that even if as a general rule only closing rulings can be appealed, some units concern appeals against 
other decisions. In these cases too, the appealed decision was used as a starting point for establishing the delay. 
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4. Results and analysis 
In 2014, a total of 2396 MLA requests were sent to Switzerland for criminal investigations.120 

However, as there are neither statistics nor raw data available on that, there is no possibility to 

assess how many of these requests specifically concerned investigations on economic crimes.121  

As there are no available statistics on the number of accepted respectively rejected MLA 

requests, it is not possible to only examine accepted MLA requests, which are the MLA requests 

that can be subject to appeals. However, there is a reason to believe that the number of rejected 

MLA requests is negligible. For instance, Swiss authorities declared to the OECD that the 

number of rejected MLA requests for foreign-bribery charges is small, and the Attorney 

General of Switzerland (OAG), the main Swiss authority executing MLA requests for economic 

crimes, hasn’t rejected any of these requests,122 which goes in line with Switzerland’s will to 

provide broad MLA.123 Consequently, we consider that rejected MLA requests can be treated 

as negligible, so that statistics on all MLA requests can be treated as statistics on accepted – 

appealable – MLA requests.  

 

4.1 The appeals’ scope  
In 2015, a total of 175 appeals were filed with the Federal Criminal Court against decisions in 

MLA.124 When compared to all incoming MLA requests from 2014 (2396), it means that on 

average, every 13,7 MLA request was appealed with the first instance.125 Without a reference 

number or a time series, it is however difficult to interpret whether this proportion should be 

considered as high or low. 

 At least 130 of these 175 appeals concerned investigations on economic crimes.126 In 

other words, approximately three-quarters of all appeals were lodged against decisions in MLA 

 
120 These requests concern evidence gathering, surveillance and asset repatriation. In includes requests from 
single countries as well as from Eurojust and the European Judiciary Network (EJN). It doesn’t include 
secondary MLA, MLA requests from international courts and spontaneous MLA. Source: Swiss Confederation, 
Internationale Rechtshilfe - Statistik 2018, p. 1. Note that the same authority offers different values for 2014 in 
its 2018 report, even when correcting for the missing EJN requests (2345 without, 2404 with). Consequently, 
statistics on MLA requests should be taken with a little precaution. Source: Office fédéral de la justice, Rapport 
d’activité 2018, Entraide judiciaire internationale p. 28.  
121 The FOJ didn’t respond to our request for statistic or raw data available on MLA requests for investigations 
on economic crimes. Although the OAG responded positively, it hasn’t provided the documents yet. 
122 OECD, Implementing the OECD Anti-Bribery Convention, Phase 4 Report, Switzerland, p. 57. 
123 FOJ, Mutual Assistance Unit, International Mutual Assistance in Criminal Matters: Guidelines, pp.17, 28. 
124 Tribunal pénal fédéral, Archives, Cour des plaintes : entraide pénale – 2015. 
125 As supposed earlier, most of the appeals from 2015 indeed concerned decisions in MLA from 2014. 
However, since some appeals relate to older MLA requests, the proportion should only be seen as indicative. 
126 19 court documents didn’t contain elements explaining which allegations were underlying the requesting 
state’s MLA request. Even if the MLA request in all of these cases regarded economic evidence such as banking 
documents, we didn’t include them in the analysis. 
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decisions regarding investigations on economic crime. It means that individuals accused of 

having committed economic crimes are overrepresented as plaintiffs. However, since the 

proportion between MLA requests for investigations on economic crimes and overall MLA 

requests isn’t available, it is impossible to know if the high rate of appeals filed against MLA 

for economic crimes is a logical consequence of a high amount of MLA requests regarding 

these offenses, or if the persons targeted by white-collar offenses tend to appeal to a greater 

extent than persons charged for other offenses.  

Of the 130 appeals regarding economic crimes, 29 were filed a second time, with the 

Federal Supreme Court. This means that 29 appeals that were rejected or considered as 

inadmissible by the Federal Criminal Court were filed a second time. Normally, this possibility 

only exists for a limited number of MLA cases that are considered as particularly important.127 

Here, approximately every 4,5 appeal in cases related to economic crime was brought to the 

higher instance.  

It is interesting to note that almost none of the appeals got accepted by the courts. Of the 

130 appeals filed with the Federal Criminal Court, 10 got accepted and 2 got partly accepted. 

The other 118 were either rejected, declared inadmissible or withdrawn by the plaintiff. All 29 

appeals lodged with the Federal Supreme Court were either rejected or declared inadmissible.  

 

4.2 The delays 
Especially if the case went to the two courts, appeals are synonymous with an extension of the 

MLA procedure. On average, appeals filed in 2015 against decisions in MLA for investigations 

on economic crimes prolonged the procedure with 188 days. The standard deviation of the 

sample is approximately 96,11 days, meaning that there is a certain degree of variation between 

the delays caused by the appeals. The longest time lapse created by an appeal procedure 

launched in 2015 is 783 days, almost two years and two months. In this case that was appealed 

twice, almost two years went between the two courts’ decisions. The shortest delay is of 14 

days. Table 4.2 summarizes these results. 

Table 4.2 Time duration of the appeals against decisions in MLA for investigations on 
economic crimes, 2015 (number of days) 
Average Standard deviation Minimum Maximum 

188 96,11 14 783 

n = 130 
 

 
127 FOJ, Mutual Assistance Unit, International Mutual Assistance in Criminal Matters: Guidelines, p. 56. 
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Note that since these calculations are based on a systematic “minimalist” setting, the “real” 

delay caused by the appeals could be even greater. Interestingly, a lot of appeals in the dataset 

were filed on the last possible day for appealing, a practice that “maximizes” the delay.  

 

4.3 Analysis 
In this section, we will first discuss the results on the scope of the appeals and the delay they 

cause as such. We will then move on to the results’ implication for the functioning of MLA and 

for efficiency in MLA. Finally, we will discuss them in regard of the debate opposing efficiency 

versus legality and civil rights in the field of MLA. 

 

4.3.1 The appeals’ scope  

Compared with the total amount of MLA requests for 2014 (2396), the number of appeals from 

2015 can seem very little (175, of which 130 concerning economic crime offenses). Even 

though the number of MLA requests for investigations on economic crimes is unknown, it is 

tempting to think that the efficiency of MLA procedures isn’t hampered by the appeals, since 

the possibility to appeal decisions in MLA processes for economic crimes isn’t used very often, 

when compared with the total amount of MLA requests. In that sense, the arguments defended 

by prosecuting authorities and international organizations, namely that MLA suffers of its gross 

inefficiency and should urgently be sped up, appears to be exaggerated. This is especially true 

when these arguments are confronted with the question of civil rights, legitimacy of prosecution 

and legality, which speak for having a possibility for the accused to appeal administrative 

decisions.  

However, it is striking that almost three-fourths of all appeals (130 of 175) concern MLA 

processes taking place within investigations on economic crimes. It appears thus quite clear that 

the possibility is well-known and well-used by persons suspected of having committed 

economic crimes. That this possibility is well-used is especially interesting given the fact that 

almost all of these appeals get rejected or are considered as inadmissible. If one cannot draw 

the conclusion that these appeals aren’t filed in order to protect endangered civil rights, it seems 

unlikely that the delay caused by the appeals aren’t known by appellants. Consequently, one 

cannot exclude the possibility that one purpose of these appeals – beside possible other 

considerations – is to delay and infringe the ongoing investigation against the appellant. In that 

sense, the proportion of appeals regarding economic crime cases, coupled with their almost 

systematic rejection by the courts, speak for an instrumentalized use of the possibility to appeal 

in order to lengthen the investigations. 
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 4.3.2 The delays 

The delays caused by the appeals tend to confirm the idea that appeals might be used as a way 

to lengthen the investigations. However, the question of whether the delay caused by the 

appeals can be qualified as long or short remains and needs to be treated carefully.  

In order to evaluate that, one can think about the consequences of the appeal for the 

ongoing investigation. When a decision in MLA is appealed, the whole MLA procedure is being 

put on hold. Taking the example of an appeal lodged against a final ruling in MLA – the most 

frequent case, it means that the gathered and ready to be delivered evidence cannot be delivered 

to the foreign prosecuting authority before the court pronounces its judgment, which must be 

negative, and before the deadline for appealing a second time has passed, without a second 

appeal being filed. During this time, the foreign prosecuting authority cannot get access to the 

material. Since MLA requests are lengthy and cumbersome, it seems reasonable to think that 

MLA requests only are formulated in order to obtain important documents in important cases. 

In that sense, one can consider that delays caused by appeals have heavy consequences. 

However, one can argue that since investigations on economic crimes usually are already 

lengthy, taking often many years, the delay caused by an appeal wouldn’t probably change 

much regarding the overall time needed for prosecution. This relativist argument can be 

counterbalanced with the fact that the investigated transnational economic crimes are serious 

crimes, which for reasons of morality, trust in state institutions and rule of law, need serious 

punitive response. 

 Regardless of the substantive implications caused by delays, the question of when a delay 

starts being a long delay also needs to be treated. As mentioned earlier, we couldn’t find any 

benchmark regarding efficiency in MLA in general and delays caused by appeals against 

decisions in MLA specifically, neither in academic literature, nor in officials reports and 

guidelines. For this reason, we rely on the three analogies presented in 3.2, namely “a few 

weeks”, 60 days and zero days.   

The average delay measured in our dataset, 188 days, exceeds by far all of our comparison 

points – although it remains unclear what “a few weeks” means, one can argue that 188/7, 

almost 27 weeks, is definitely more than “a few weeks”. Moreover, almost all cases in the final 

dataset exceed these comparison points. Only eight cases were treated under 60 days, and only 

one lasted less than five weeks.  

The third analogy, which is that delays per se are detrimental to prosecution and that their 

length are a sign showing the scope of the problem, suggests that delays caused by appeals in 

the dataset have a significant negative effect on the MLA procedures, because the average is 
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over half a year, and because most of the units last longer than a few weeks. In that sense, 

appeals filed against decisions in MLA processes can be considered as a problem for the law 

enforcement process, and given the average delay they cause, the problem can be qualified as 

serious. 

Of course, appeals aren’t the only source of delays in MLA. Beside the time needed in 

order to take the decision to accept (or reject) a MLA request, time is spent when transferring 

the request to the competent authority and when executing the request. The latter especially can 

take time if the request is complex and/or extensive, and if other involved parties delay their 

answer. Because of the nature of economic crimes, MLA requests in investigations on economic 

crimes often ask for complex and extensive material.128 In that sense, one could argue that 

delays caused by appeals are a part of the problem only. It would require further data collection 

in order to assess to what extent each step is delaying MLA processes. However, one can note 

that in contrary to the delays caused by appeals, the problem of delays caused during the rest 

of the process has already been addressed in practice. The fact that IMAC contains an article 

on the obligation of promptness is an example showing that earlier parts of the procedure are 

more regulated and more monitored than the possibility to appeal.  

 

4.3.3 Implications for MLA: responses and efficiency 

Because of the delays they cause, appeals against Swiss decisions in MLA shapes undoubtfully 

the prosecution of economic crimes around the world. Interestingly, and perhaps due to the fact 

that the possibility to appeal against MLA doesn’t exist in other jurisdictions, foreign 

prosecuting authorities don’t always know that appeals can delay their MLA requests to 

Switzerland.129 As a lot of efforts are being put in increasing the efficiency of other stages of 

the MLA process, potential delays caused by appeals go unnoticed.130 In that sense, it can be 

argued that as appeals affect the length of MLA processes, they don’t affect the response from 

foreign actors, notably regarding increasing MLA efficiency.  

 Nevertheless, the problematic of delays caused by appeals in MLA is well-known by 

Swiss actors, who have tried to bring solutions for years. For instance, the idea of “dynamic 

mutual legal assistance”, which encourages the spontaneous transfer of information from Swiss 

authorities to foreign prosecuting authorities in order to encourage them to make a formal MLA 

 
128 Jean-Bernard Schmid, interview with the author, 11 December 2019. 
129 For instance, Thomas Andersson, police commissioner at the Swedish economic crime office (EBM), didn’t 
know that this possibility exists in Switzerland. Interview with the author, 10 December 2019. 
130 See for instance ADB and OECD, Denying Safe Haven to the Corrupt and the Proceeds of Corruption. 
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request, was already claimed in 1996,131 before it became part of IMAC.132 Today, it is one of 

the core strategies of the OAG in order to improve efficiency in MLA in general and in order 

to diminish the number of appeals specifically.133 The possibility is used increasingly often.134 

Worth to note is that if the “dynamic MLA” cannot be appealed… the possibility to appeal at 

the end of a MLA process remains.135 Interestingly, the OAG sees the “dynamic MLA” as a 

solution that can both improve efficiency and preserve “the rights of those affected”.136 In that 

sense, the OAG considers that “dynamic MLA” can not only increase efficiency, but also 

resolve the conflict between efficiency versus legality and civil rights intrinsic to MLA. As the 

OAG notes it, more reflection on the trend of increasing the exchange of information as a 

response against delays is needed.137 

The delays caused by appeals also raise the question on whether the possibility to appeal 

should be abolished. However, it isn’t certain that taking away the right to appeal would 

improve the situation. In the end, the question of abolishing the right to appeal raises the 

question of whether gains in efficiency legitimize depriving persons from civil rights and 

risking jeopardizing the legitimacy and the legality of prosecution. The question is all the more 

important given the overall few provisions providing rights to the accused in the field of MLA.   

If abolishing the right to appeal is no solution, is there a way to balance efficiency with 

legality? Beside the idea of “dynamic MLA”, one practical answer would be to reduce the time 

needed for ruling the appeals. Federal Courts, which are currently overwhelmed with cases, 

should then receive more resources. If delays are perceived by the suspected persons as a gain, 

speeding up the court process could reduce the incitement to use the right to appeal in order to 

delay prosecution procedures. It would also allow the requesting state to get the requested 

documents faster. 

At the same time, one could argue that public resources shouldn’t be spent in order to 

satisfy private gains, especially if their actions are motivated by a will to impede prosecution. 

In a sense, the situation is paradoxical; when the accused appeal a decision in MLA, the 

delay might be perceived as a gain for them in a short-term perspective, but in the long term, 

the delay is not only detrimental for the judicial system, but also for the accused’s own right to 

 
131 Bertossa, “Corruption et entraide internationale : rôle de la Suisse”, pp. 293-294. 
132 In art. 67a IMAC (spontaneous transmission of information and evidence). 
133 Ministère public de la Confédération, Rapport de gestion 2016, pp. 7-8. 
134 Confédération suisse, National Risk Assessment (NRA): La corruption comme infraction préalable au 
blanchiment d’argent, p. 53. 
135 Ministère public de la Confédération, Rapport de gestion 2016, p. 8. 
136 Ibid. 
137 Ibid. 
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be judged in a reasonable time. As Schmid puts it, with appeals against decisions in MLA 

processes, “no one wins”, because criminal justice is all about punishing quickly and because 

people are “suffering” while waiting for the judgment.138 

  

4.3.4 Implications for the debate opposing efficiency versus legality and civil rights in MLA 

What the results of this essay say to us is that appeals in MLA processes regarding 

investigations on economic crimes are real, extensive and overrepresented in the overall amount 

of appeals against decisions in MLA processes, and that the delay they cause is significant. The 

results also suggest that appeals appear to be filed despite the fact that the chances of winning 

are almost non-existent. This might indicate that the main reason for appealing is to win time, 

and not to gain justice. Since they confirm the argument that appeals are problematic for 

efficiency in prosecution of transnational economic crimes, the results strongly speak in favor 

of the “efficiency side” of the debate. 

 Of course, the fact that appeals are detrimental for efficiency doesn’t mean that all 

considerations for legality and civil rights should be dismissed. The debate between law 

enforcers and scholars should be taken further. More empirical data should be collected in order 

to precise the picture. Just as important, the effects of appeals remain to be studied. This will 

also contribute to clarify the stakes of the debate. In a general matter, one can only encourage 

law enforcers, international institutions and scholars in TCL to dialogue more and to “cross the 

bridge” between their two watertight communities.139 

 This is perhaps especially important as there are reasons to believe that this debate will 

continue to take place for many years to come. After all, the reason behind the debate and MLA 

itself is that states are attached to their sovereignty. While economic crime tend to globalize 

itself, sovereignty keeps states dependent from mechanisms such as MLA in order to pursue 

their investigations.140 In the field of TCL, as Schmid puts it, it is “illusory to believe that a 

state will leave its sovereignty”.141 The debate has many days ahead. 

 

 

 

 

 
138 Interview with the author, 11 December 2019. 
139 Pieth, “The Harmonization of Law Against Economic Crime”, p. 527. 
140 Ibid., p. 543. 
141 Interview with the author, 12 December 2019. 
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5. Conclusion 
The aim of this study is to shed light on the efficiency of MLA by investigating appeals made 

against Swiss decisions in MLA regarding foreign investigations on transnational economic 

crimes. In order to reach this aim, the question of the scope and the duration of appeals filed 

against decisions in MLA regarding economic crime investigations was posed. 

The results show that when compared to the total amount of MLA requests to Switzerland 

in 2014, appeals filed in 2015 against decisions in MLA are few. However, when compared to 

the total number of appeals, the proportion of appeals concerning investigations on economic 

crimes is high, about three-quarter. On average, appeal procedures against decisions in MLA 

regarding investigations on economic crimes last 188 days. When compared to our points of 

reference, it appears that these appeals cause a significant delay to MLA processes and to 

foreign investigations, to the point that one can say that they render MLA procedures 

inefficient. Thus, they appear to be problematic for law-enforcement efforts.  

Given the fact that almost all of the appeals get rejected or are considered as inadmissible, 

one can wonder whether the purpose for appealing MLA decisions is to delay the justice – 

rather than e.g. defending the accused’s rights. Of course, this question is impossible to answer. 

One fact however appears to be clear. When suspects appeal against decisions in MLA in 

Switzerland, they obstruct white-collar crime investigations, and they obstruct justice. 

However, one cannot draw the conclusion that MLA would be better off without the 

possibility to appeal, since appeals cover the important function of ensuring civil rights to the 

accused and the legality of prosecution. In fact, the results show that the debate opposing 

efficiency versus legality and civil rights in MLA is more pertinent than ever. Since MLA will 

continue to be shaped by sovereignty, the discussion is far from being over. For this reason, the 

field of MLA and its inherent debate would beneficiate from other studies that would enrich 

our knowledge on MLA. 

In particular, more studies are needed regarding the aspect of efficiency in MLA. This 

study focuses on the time aspect of efficiency in MLA. However, other aspects of efficiency in 

MLA remain to be studied. Notably, the aspect of communication between law-enforcing 

authorities, often cited as a central element for efficient MLA, could constitute a further 

research topic. Other aspects of efficiency in MLA, such as the “dynamic MLA” proposed by 

Switzerland as a solution against delays caused by appeals, could also be studied.  

In general, more studies on MLA are needed in order to enrich our understanding on how 

MLA functions. In particular, future studies should focus on gathering empirical data, both in 

order to fill the gap prevailing in this field, and in order to develop benchmarks.  
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In conclusion, appeals against decisions in MLA do have an impact on the efficiency of 

MLA procedures. However, in order to precisely assess what the consequences of these appeals 

are, and in order to understand the functioning of MLA in general, a lot of additional work 

remains to be done. 

Regardless of our knowledge on MLA and on appeals against decisions in MLA, appeals 

will continue to have material consequences. No matter what, year after year, hundreds of 

appeals will be filed against decisions in MLA in Switzerland. Foreign prosecuting authorities 

will have to wait. In Stockholm, prosecutor Staffan Edlund and his team’s investigation 

regarding Bombardier employees for corruption and money laundering charges might require 

more patience.  

Today, more than three years after the case was opened, their investigation is still 

ongoing. The time when an accused employee fled back to his home country, Russia, thus 

escaping further prosecutions in Sweden, was long ago. 
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Appendix 1: including and excluding law provisions  

Inclusion criteria: For being included in the dataset, a case had to include at least one of the 

following law provisions: art. 15 IMAC (compensation), art. 18 IMAC (provisional measures), 

art. 18a IMAC (surveillance of postal and telecommunications traffic), art. 65a IMAC (presence 

of persons participating in proceedings abroad), art. 67 IMAC (principle of speciality), art. 74 

IMAC (handing over of evidence), art. 74a IMAC (handing over of objects or assets for the 

purpose of forfeiture or return), art. 80b IMAC (participation in the proceedings and access to 

the files), art. 80e IMAC (appeal against the ruling of the executing authority), Art. 80l IMAC 

(suspensive effect), art. 80p IMAC (conditions subject to acceptance), art. 33a Ordinance on 

IMAC (OEIMP) (duration of the seizure, confiscatory seizure) and art. 65 Administrative 

Procedure Act (APA) (J. Appeal decision / V. Legal aid). 

 

Exclusion criteria: Appeals treating at least one of the following provisions were excluded: 

art. 48 IMAC (content regarding provisions on detention awaiting extradition and seizure), art. 

50 IMAC (release from detention) and art. 88 IMAC (conditions for the transfer to foreign 

states). Appeals against MLA covering other laws only, such as the Federal Act on the 

Organization of Criminal Authorities (LOAP) or the Federal Personnel Act (LPers) were also 

excluded. 

 


