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1. Introduction 

1.1 Background 
This is the final report of two research projects on the deduc-
tion of input value-added tax (VAT), both funded in 2015. The 
main project received funding from Vetenskapsrådet (The Swe-
dish Research Council, VR) amounting to SEK 4.9 million and 
forms a part of VR’s initiative on funding comparative re-
search. The supplementary project was funded by the Mari-
anne and Marcus Wallenberg Foundation (MMWF) to the tune 
of SEK 1 million SEK. The reason why the second project be-
came a supplementary project was that there was a partial over-
lap between the two projects. Hence, the Marianne and Marcus 
Wallenberg Foundation funded the parts that did not overlap. 
In this booklet, the research questions of both projects are dis-
cussed and answered. 

1.2 Purpose and Research Questions 
The purpose of the VR project was to analyse the right of de-
duction of input value-added tax (VAT) in Austria, Germany 
and Sweden. The purpose included developing a methodical 
framework for how to carry out comparative studies in an EU 
harmonised field of law, such as VAT law. The purpose of the 
MMWF project was to understand and analyse the right to de-
duct input VAT in an EU law context. In order to analyse the 
right to deduct input VAT, it is necessary to also examine typ-
ical situations where the input VAT is not deductible. 

The research questions that were common for the both pro-
jects, and only funded by VR in order to avoid double-funding 
for the same research were:  

1. What can be learnt from the EU VAT Directive1 and 
the case law of the CJEU on deductions on input 
VAT? 

                                            
1 Council Directive 2006/112/EC of 28 November 2006 on the common system of 
value added tax. 
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2. What is the impact of differences in the right to de-
duct input VAT in different jurisdictions on the EU 
VAT system, in the way it is intended to work? 

The research questions that were unique for the VR project 
were: 

3. Which methodical framework is most suitable for 
(carrying out) comparative studies (with)in the field 
of EU VAT Law? 

4. What differences can be identified between the do-
mestic VAT acts in Austria, Germany and Sweden, 
compared to each other and compared to the EU VAT 
Directive? 

5. How can the differences be explained, for instance re-
garding permitted exceptions from the VAT Directive 
or different interpretations of the EU VAT Directive? 

6. Which of the differences identified should be kept, 
and which should be abolished?  

The research question that was unique to the MMWF project 
was: 

7. In which respects might the EU VAT system be im-
proved in order to achieve a more neutral VAT sys-
tem, in the way the CJEU has defined the principle 
of neutrality? 

1.3 Methodology 
The methodology of the research projects is described in this 
section, which also contains the answer to the first VR research 
question, namely: “Which methodical framework is most suit-
able for comparative studies in the field of EU VAT Law?”  

The VR project is a comparative one. It consists of both a 
development of comparative methodology in the area of EU 
harmonised fields of law, VAT in particular, as well as actual 
comparative research. The jurisdictions chosen for the compar-
ative studies are Austria, Germany and Sweden. Most emphasis 
has been placed on Austria and Sweden, which are similar in 
many ways. They have about the same number of inhabitants, 
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they became members of the EU at the same time (1 January 
1995) and their languages are Germanic. Moreover, the EU 
VAT system applies in both countries. Germany is also inter-
esting since it is a large country and one of the original mem-
bers of the EU. Hence, it has applied the EU VAT system since 
the first and second VAT Directives, which were enacted in 
1967.2  

The MMWF project is not a comparative one, but an EU 
VAT project, and it has comprised an analysis of EU VAT Law 
in the field of deductions .  

The research question regarding the most suitable methodi-
cal framework for carrying out comparative studies (with)in 
the field of EU VAT Law is not an easy one to give a definite 
answer to. It depends from study to study.  

In general, however, when comparing national law in an EU 
harmonised field, the researcher can choose jurisdictions to 
compare rather freely. The reason for this is that all jurisdic-
tions in the EU are similar enough to be comparable. They 
should even result in the same tax effects. Therefore, there is 
no need to choose, for example, parent jurisdictions from dif-
ferent legal families.3 

Since a researcher may choose quite freely among the juris-
dictions of the 28 Member States, how should such a choice be 
made, in order to neither lead to a random decision nor bias? 
There are several ways of starting a comparative study and 
making these choices. First of all, the aim of the comparison 
should be determined so that the researcher knows what the 
contribution of the comparative study should be. If the aim is 
to provide information to a new Member State on how the 
VAT Directive is understood in other Member States, it is prob-
ably a good idea to compare with a Member State which has 

                                            
2 First Council Directive 67/227/EEC of 11 April 1967 on the harmonisation of leg-
islation of Member States concerning turnover taxes and Second Council Directive 
67/228/EEC of 11 April 1967 on the harmonisation of legislation of Member States 
concerning turnover taxes - Structure and procedures for application of the common 
system of value added tax. 
3 See Kristoffersson, Eleonor, Comparative Studies of National Law in the EU har-
monized VAT, Nordic Tax Journal, Volume 2016 Issue 1, p. 29-40 [p. 39].  
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been an EU Member for a long time and which has a great deal 
of case law and rich doctrinal sources.4  

If, on the other hand, the study is aimed at revealing differ-
ences in a harmonised system that should be the same in all 
Member States, a broad pre-study may be needed. A pre-study 
might include distributing a questionnaire to VAT experts in 
different Member States. Or it could be carried out in a more 
grassroots manner, where the researcher in his/her daily work, 
for example, when teaching, reading or working with VAT 
finds irregularities that would fit for research purposes.  

The number of jurisdictions to use as a comparison depends 
on the size of the study and the depth of the comparison. A 
deep comparison should not include all Member States unless 
it is a very extensive study or the question that is examined is 
very narrow. A broad comparison cannot be very deep unless 
you have resources to analyse a large amount of material. 

When the researcher has chosen the jurisdictions to use in the 
comparison and performed the analysis, similarities and differ-
ences will appear. When EU-harmonised national laws are 
compared, the similarities will be many in number. The laws 
will normally not be identical, however, since EU directives are 
binding regarding the result to be achieved, for each Member 
State which is addressed, but it is left to the national authorities 
to choose the form and the methods.5 These similarities can be 
characterised as expected similarities.  

In a harmonised field of law, there are, however, also unex-
pected similarities. Unexpected similarities occur when the na-
tional VAT acts diverge from a directive and the divergences 
are the same in two or more Member States. Not unexpected 
but still interesting similarities are when the Member States 
have the freedom to decide whether or not to implement a pro-
vision and two states have chosen or not chosen to implement 
that provision. The reasons behind the one or the other solu-
tion could be of interest.  

                                            
4 Kristoffersson 2016 p. 32. 
5 Art. 288 the Treaty of the Functioning of the European Union (TFEU). 
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Like the similarities, the differences can be divided into ex-
pected and unexpected differences. Expected differences can be 
found in the following areas:  

• Provisions in the VAT Directive that are optional to 
implement 

• Exclusions from the VAT Directive that the Member 
States may retain (e.g., Art. 176 of the VAT Directive) 

• Derogations due to the accession treaties6 
The unexpected differences appear in the harmonised field. 
Since EU directives are binding regarding the result to be 
achieved, you would expect that the same phenomena are 
taxed in the same way in all Member States, as far as the appli-
cable laws have been harmonised. This is, however, not always 
the case, and there are many explanations for this.  

One explanation is that there is no direct access to the Court 
of Justice of the European Union, CJEU. A taxpayer cannot 
appeal to the CJEU. The only way a taxpayer can take a matter 
to the CJEU is to plead before the national court that the na-
tional court shall refer the case to the CJEU for a preliminary 
ruling.7 Only a court of last instance is obliged to refer unclear 
cases to the CJEU while courts of lower instances may refer 
cases to the CJEU. Still, courts of last instance decide them-
selves whether a case shall be referred or not. In most cases, a 
leave to appeal is needed to reach the last instance. Hence, the 
majority of all VAT cases are decided by the national courts 
without specific guidance from the CJEU. This is why both the 
interpretation of the VAT Directive and the application in a 
specific case may differ from one Member State to another.8  

When a case finally reaches the CJEU, the CJEU has a limited 
competence. The CJEU only interprets the directives at a gen-
eral level.9 It does not apply them to the case at hand. The pre-
liminary rulings may consequently not achieve similarities in 

                                            
6 Kristoffersson 2016 p. 34. 
7 Art. 267 TFEU. 
8 Kristoffersson 2016 p. 35. 
9 Art. 267 TFEU. 



14 
 

ELEONOR KRISTOFFERESSON Deduction of Input VAT 
 

application, even though the CJEU sometimes provides guid-
ance concerning application to the national courts. The final 
decision on the application in a specific case, however, always 
belongs to the national court. 

There is, however, a feature in harmonisation as such that 
will never make harmonisation 100 per cent successful. Har-
monisation will always fail to some extent. If there are two 
courts of first instance in one and the same Member State that 
have an identical problem to deal with, for example, whether a 
certain kind of service under a standard agreement shall be clas-
sified as a VAT exempt financial service or not, the two courts 
may arrive at different solutions, even though they have exactly 
the same legal sources to deal with. They have the same law to 
apply, the same precedents, the same supplementary sources 
such as draft legislation, explanations thereof and doctrinal 
sources. So why do they arrive at different conclusions? The 
reason might, for example, be found in the judges’ understand-
ing of the law or in the fact that one judge might take a more 
fiscal approach while the other is more business-orientated. In 
national law, there is normally a Supreme Court which can 
handle the case and clarify the law. As regards EU VAT, the 
national court may not even be aware of the differences in dif-
ferent Member States. 

If this were a case of comparative law, it would be interesting 
to find out the reason for the differences. Sacco describes the 
situation in the following way:  

“Suppose we were to study how two different legal systems 
resolved a problem, for example, the problem of liability of the 
manufacturer of defective products or damage caused to some-
one other than the direct purchaser. Suppose we found that the 
statutes of the two legal systems were the same. We might find 
either that the judges of both systems applied the same rules or 
that they applied different ones. If they applied the same rules, 
the reason might be that these rules actually were consequences 
of the statutes. If, however, they applied different rules, it 
would be clear that the statutes alone were not responsible for 
the rules followed by the judges. We could then ask what, if 
not the statute, might be influencing the judges. A comparative 
method can thus provide a check on the claim of jurists within 
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a legal system that their method rests only on logic and deduc-
tion.”10 

These differences can be explained by either legal or non-le-
gal factors. Legrand states frankly: “There is more to ruleness 
than a series of inscribed words which is to say that a rule is 
not identical to the inscribed words”.11 When focusing on the 
non-legal factors, linguistic, cultural, personal and societal fea-
tures may all be decisive for the content of the law in practice.  

Consequently, the fact that EU VAT is not entirely uniform, 
so that the same kind of transactions may be treated differently 
in different Member States, is not a failure of harmonisation. 
This is how law works in practice. As long as the laws are gen-
eral and not casuistic, there will always be different views re-
garding their content. Hence, the imperfection of the EU VAT 
system is part of the system. From a practical point of view, the 
imperfections may cause problems. Different classifications of 
the same goods or services in different Member States may lead 
to double taxation or non-taxation in cross-border trade; it 
may result in a distortion of competition because one Member 
State deems a supply exempt whereas another Member State 
does not or because of different views concerning limitations in 
the right to deduct input VAT.12 

I would suggest the following methodical framework for 
comparative studies in EU harmonised law: The selection of 
jurisdictions to compare should depend on the aim of the com-
parison, which should in turn be related to the resources avail-
able for the study. Due to the amount of legal and other sources 
in the field of EU VAT as well as the many different languages, 
it is still very demanding to make a broad and deep study cov-
ering many Member States. The selection of jurisdictions to 
compare, however, may be made quite freely, as long as it fits 
the aim of the comparison. 

                                            
10 Sacco, Rudolfo, Legal formants: A Dynamic Approach To Comparative Law, The 
American Journal of Comparative Law 1991 p. 24.  
11 Legrand, Pierre, The Impossibility of Legal Transplants, Maastricht Journal of 
European and Comparative Law p. 115. 
12 Kristoffersson 2016 p. 37. 
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When analysing similarities and differences, the Member 
States’ own discretion is a point of departure: Is the rule in 
question harmonised or not, and if so, might there be a dero-
gation in the Accession Treaty, or might the implementation of 
the rule be optional for the Member States? If the rule is not 
harmonised, why are there still similarities between the Mem-
ber States? And if it is harmonised, why are there differences? 
When these questions have been answered, an awareness of the 
imperfection of harmonisation should be taken into considera-
tion. To achieve a completely uniform system is utopian, due 
to the way the legal systems, tax authorities and courts function 
today.  

1.3 Outline 
As mentioned above, the aim of this booklet is to discuss and 
answer the research questions of the VR and the MMWF pro-
jects. Research question (RQ) 3 regarding the methodological 
framework has already been dealt with above in section 1.2. In 
chapter 2, an overview of the right to deduct input VAT is de-
scribed. This chapter answers RQ 1: “What can be learnt from 
the EU VAT Directive and the case law of the CJEU on deduc-
tions on input VAT?” In chapter 3, the comparative findings 
are presented. Subsequently, RQ 4-6 are answered: “What dif-
ferences can be identified between the domestic VAT acts in 
Austria, Germany and Sweden, compared to each other and 
compared to the EU VAT Directive?” “How can the differences 
be explained, for example, regarding permitted exceptions 
from the VAT Directive or different interpretations of the EU 
VAT Directive?” “Which of the differences identified should be 
kept, and which (of them) should be abolished?” Chapter 3 
also includes RQ 2: “What is the impact of differences in the 
right to deduct input VAT in different jurisdictions on the EU 
VAT system, in the way it is intended to work?” In chapter 4, 
RQ 7 is answered: “In which respects might the EU VAT sys-
tem be improved in order to achieve a more neutral VAT sys-
tem, in the way the CJEU has defined the principle of neutral-
ity?”  

At the end of the booklet, there is a list of all the cases from 
the CJEU on the right of deduction sorted under the Articles of 
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the VAT Directive. There is also a list of publications and forth-
coming publications concerning the projects as well as a list of 
activities that have been organised. 
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2. An Overview of the Deduction of Input VAT in 
EU Law 

2.1 Introduction 
In this chapter, RQ 1 “What can be learnt from the EU VAT 
Directive and the case law of the CJEU on deductions on input 
VAT?” is discussed and answered. The answer is not exhaus-
tive, since the question is very open and has many answers.  

One way to start this discussion is to define the concept of 
input VAT. This is done in section 2.2. Thereafter, the principle 
of neutrality is discussed (section 2.3). This principle derives 
from secondary VAT legislation. Hence, it is not a fundamental 
principle of EU law that overrides directives, but a principle 
that works within the VAT Directive. Input VAT is deductible 
where there is a link between input and output transactions, 
normally between, on the one hand, an acquisition or import, 
and a taxable transaction on the other. This link to taxable 
transactions is discussed in section 2.4. After the link has been 
dealt with, timing issues are discussed, namely the time at 
which input VAT becomes deductible (section 2.5). 

The right to deduct input VAT is rather straightforward 
when a taxable person only carries out taxable activities. In this 
case, there is a full right of deduction. All input VAT can be 
deducted. However, when the activities are partly VAT-free, 
the right of deduction may be restricted. Mixed activities in re-
lation to the right of deduction are discussed in section 2.6. 

In section 2.7, the restrictions concerning the right of deduc-
tion in Article 176 of the VAT Directive are analysed, followed 
by exercising the right of deduction through the presentation 
of an invoice in section 2.8. Adjustments of deductions are dis-
cussed in 2.9, fraud and abuse in 2.10 and finally in section 
2.11 the question “What can be learnt from the EU VAT Di-
rective and the case law of the CJEU on deductions on input 
VAT?” is answered based on the discussions earlier on in this 
chapter.  
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2.2 The Concept of Input VAT 
Input VAT is only defined indirectly in the VAT Directive. 
The main rule for the right of deduction in Article 168 states 
that “the following” should be deducted. “The following” is 
defined as: 

a) the VAT due or paid in the Member State where the 
taxable person carries out taxable transactions in re-
spect of supplies to him of goods or services, carried 
out or to be carried out by another taxable person; 

b) the VAT due in respect of transactions treated as sup-
plies of goods or services pursuant to Article 18 (a) and 
27 of the VAT Directive; 

c) the VAT due in respect of intra-Community (intra-Un-
ion) acquisitions of goods pursuant to Article 
2(1)(b)(i); 

d) the VAT due on transactions treated as intra-Commu-
nity (intra-Union) acquisitions in accordance with Arti-
cles 21 and 22; 

e) the VAT due or paid un respect of the importation of 
goods into that Member State. 

Put simply, input VAT is the VAT that is paid or declared when 
a person acquires goods or services, irrespective of whether it 
involves an intra-Union acquisition or an acquisition made 
from a seller in the same Member State. Also, the VAT that a 
purchaser pays or declares upon import is input VAT. Deemed 
supplies of goods or services under Articles 16 or 26 do not 
render any input VAT at all. A deemed supply is, for example, 
when a taxable person applies goods forming part of the busi-
ness’ assets for private use or for the use of the staff, and this is 
free of charge. In such a case, output VAT shall be declared.  

The only deemed supplies that result in input VAT are sup-
plies of goods under Article 18 (a) and services under Article 
27 of the VAT Directive. Due to Article 18 (a), where a taxable 
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person applies goods produced, constructed, extracted, pro-
cessed, purchased or imported in the course of his business, the 
Member States may treat this as a supply of goods for consid-
eration. This provision gives the Member States the oppor-
tunity to tax internal supplies in cases where there is a risk that 
taxable persons will, for VAT purposes, rather choose to pro-
duce the goods themselves than to acquire them from external 
parties. In this case, the VAT levied under Article 18 (a) is input 
VAT which is deductible, insofar as the goods are used for tax-
able purposes. Article 27 contains similar rules for services.13  

2.3 The Principle of Neutrality 

2.3.1 Neutrality in the Preamble of the VAT Directive 
The common VAT system is based on the principle of fiscal 
neutrality. The harmonisation of turnover taxes is intended to 
result in a VAT system that does not distort the conditions of 
competition or hinder the free movement of goods and ser-
vices.14 In the preamble of the VAT Directive, neutrality is men-
tioned twice.  

• A VAT system achieves the highest degree of simplicity 
and neutrality when the tax is levied in as general a 
manner as possible and when its scope covers all stages 
of production and distribution, as well as supply of 
services.15  

• In order to preserve neutrality of VAT, the rates ap-
plied by Member States should be such as to enable, as 
a general rule, deduction of the VAT applied at the 
preceding stage.16 

                                            
13 See Art.168 (b) of the VAT Directive. 
14 Recital (I think it is called Recital in a preamble) 4 of the Preamble of the VAT 
Directive.  
15 Recital 5 of the Preamble of the VAT Directive. 
16 Recital 30 of the Preamble of the VAT Directive. 
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The neutrality that is mentioned in the preamble of the VAT 
Directive regards the right of deduction. The first statement, 
that the VAT achieves the highest degree of neutrality when tax 
is levied in as general a manner as possible and in all stages of 
production and distribution of goods and services, relates to 
the fact that taxable persons carrying out taxable transactions 
have the right to deduct input VAT. When input VAT is de-
ductible for taxable persons, VAT is not a cost for taxable per-
sons. In that case, VAT does not in general influence a taxable 
person’s decisions and is thus neutral. Where taxable persons 
carry out mixed – taxable and non-taxable – transactions, there 
is always a risk of distortion of neutrality in that in such a sit-
uation VAT becomes a cost component of taxable transactions, 
and thus cumulative effects occur. Even though the VAT Di-
rective provides for solutions for deciding which proportion of 
the input VAT should be attributed to the taxable transac-
tions,17 this allocation can never be perfect in practice. Besides 
the risk of cumulative effects, there is a risk that VAT relating 
to tax free transactions may be deductible, which also risks dis-
torting the neutrality.  

The second statement regards the principle of reciprocity. 
Where different VAT rates are applied, input VAT that is actu-
ally charged should also be deductible. In practice, that means, 
that a person supplying goods or services which are subject to 
a reduced tax rate of, for example, six per cent should be able 
to deduct all input VAT on his or her acquisitions, irrespective 
of whether the tax rate on these acquisitions was 6, 12, 20 or 
25 per cent. Seeing as the EU is one single market, a neutral tax 
system can in this respect only be achieved if the different Mem-
ber States apply one and the same tax rate. As long as the tax 
rates have not been fully harmonised – there is only a minimum 
standard tax rate of 15 per cent – it may be more advantageous 
from a VAT perspective to supply certain goods or services ra-
ther than others. 

                                            
17 Art.. 173-175 of the VAT Directive. 
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2.3.2 Neutrality in the Case Law of the CJEU 
The CJEU refers to neutrality in a wide range of different cases; 
regarding tax rates, taxable persons but above all in cases re-
garding the deduction of input VAT. In respect of deductions, 
the principle of neutrality is, as it is for a principle, rather firmly 
defined. One of the early cases was the Rompelman case, but 
the CJEU has stated this in many cases: 

The deduction system is meant to relieve the trader entirely 
of the burden of the VAT payable or paid in the course of all 
his economic activities. The common system of value-added tax 
therefore ensures that all economic activities, whatever their 
purpose or results, provided that they are themselves subject to 
VAT, are taxed in a wholly neutral way.18 

Under the principle of neutrality, a taxable person has the 
right to be entirely relieved from the burden of VAT only inso-
far as the acquisitions of goods or services relate to activities 
that are subject to VAT. A taxable person cannot rely on the 
principle of neutrality if that person carries out non-taxable 
transactions. 

The principle of neutrality is not a principle of primary law, 
but a principle of interpretation.19 This means that the scope of 
deduction may not be extended in the face of an unambiguous 
provision of the VAT Directive.20 Consequently, the principle 
of neutrality does not include the wording of the VAT Di-
rective.  

There are two cases, however, that modify that the principle 
of neutrality does not extend the scope of deduction beyond an 
unambiguous provision of the VAT Directive. These cases are 
the Faxworld case21 and the Polski Trawertyn case.22 

In the Faxworld case, the main question was whether a part-
nership created for the sole purpose of establishing a capital 

                                            
18 C-268/83 Rompelman p. 19, C-37/95 Ghent Coal Terminal p. 15, and Joined 
Cases C-110/98 to C-147/98 Gabalfrisa and Others p. 44. 
19 C-204/13 Malburg p. 43. 
20 C-204/13 Malburg p. 43. 
21 C-137/02 Faxworld. 
22 C-280/10 Polski Trawertyn. 
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company was entitled to deduct the VAT it had paid when the 
partnership’s only output transaction was the transfer of all its 
assets to the company once it had been established and where, 
because the Member State concerned had exercised the options 
provided for in Articles 5(8) and 6(5) of the Sixth Directive 
(Articles 19 and 20 of the VAT Directive), such a transfer was 
not deemed to be a supply of goods or services.23 The CJEU 
ruled that the partnership had the right to deduct input VAT. 
The CJEU motivated its judgment with a reference to the prin-
ciple of neutrality. It stated that in those precise circumstances, 
and in order to ensure the neutrality of taxation, it must be held 
that, where the Member State has exercised the options pro-
vided for in Articles 5(8) and 6(5) of the Sixth Directive, as a 
result of the fact that, according to those provisions, ‘the recip-
ient shall be treated as the successor to the transferor’, the part-
nership, as the transferor, must be entitled to take account of 
the taxable transactions of the recipient, namely the capital 
company, so as to be entitled to deduct the VAT paid on input 
services which have been procured for the purposes of the re-
cipient’s taxable operations.24 

In the Faxworld case, the right of deduction of the partner-
ship was based on the future taxable transactions of the capital 
company. The main rule in Article 168 of the VAT Directive 
states that as far as the goods and services acquired are used 
for the purposes of the taxed transactions of a taxable person, 
the taxable person shall be entitled to deduction of input VAT. 
It could therefore be considered as a far-reaching interpretation 
of Article 168, to give a person, due to the principle of neutral-
ity, the right to deduct input VAT because of another person’s 
taxable transactions. The explanation, however, lies in Articles 
19 and 29 of the VAT Directive, under which the person to 
whom the goods or services are transferred is to be treated as 
the successor to the transferor. Articles 19 and 29 result in legal 
continuity, from a VAT perspective. The transferee takes over 
all the VAT positions of the transferor.  

                                            
23 C-137/02 Faxworld p. 27. 
24 C-137/02 Faxworld p. 42. 
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The application of Articles 19 and 29 of the VAT Directive 
was a given condition in this case. Articles 19 and 29 are op-
tional for the Member States to implement. In those Member 
States where these articles have been implemented, it is not ob-
vious that the articles would apply in a situation like the one in 
the Faxworld case. Persons that simply set up a capital com-
pany and transfer assets to this company during the establish-
ment phase are not necessarily carrying out an economic activ-
ity, since the transfer of assets to the company is a one-off 
event. If it is not considered that they are carrying out an eco-
nomic activity, they are not taxable persons. If they are not tax-
able persons, they should not be able to deduct any input VAT 
under Article 168 of the VAT Directive.  

The Polski Trawertyn case pertains to the question whether 
the VAT Directive precludes national legislation which permits 
neither partners nor their partnership to exercise the right to 
deduct input tax on the investment costs incurred by those part-
ners before the registration and identification of the partner-
ship for the purposes of and with the view to its economic ac-
tivity.25 Unlike the Faxworld case where a capital company was 
set up, this case involved partners setting up a partnership. The 
CJEU came to the conclusion that such legislation was pre-
cluded.26  

In its answer to this question, the CJEU referred to the Fax-
world case. It recognised that the dispute in the Faxworld case 
differed to the one in the Polski Trawertyn case, but that the 
underlying grounds in the Faxworld case remained valid also 
for the circumstances in the Polski Trawertyn case.27 According 
to the CJEU, an economic activity under Article 9 of the VAT 
Directive may consist of several consecutive transactions. Fur-
thermore, preparatory activities, such as the acquisition of 
business assets and therefore the purchase of immovable prop-
erty, may in themselves constitute an economic activity.28 From 

                                            
25 C-280/10 Polski Trawertyn p. 27. 
26 C-280/10 Polski Trawertyn p. 38. 
27 C-280/10 Polski Trawertyn p. 34. 
28 C-280/10 Polski Trawertyn p. 28. 
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its previous case law in the Rompelman case, the CJEU drew 
the conclusion that in a situation, in which the partners of a 
partnership incurred, before registration and identification of 
the partnership for the purposes of VAT, investments necessary 
for the future exploitation of immovable property by the part-
nership, those partners may be considered to be taxable per-
sons for the purposes of VAT and are therefore, in principle, 
entitled to exercise the right to deduct input tax.29 Thus, na-
tional legislation which permits neither partners nor their part-
nership to exercise the right to deduct input VAT on investment 
costs incurred by those partners, before the creation and regis-
tration of the partnership, for the purposes of and with the view 
to its economic activity, is precluded.30 Also national legislation 
under which in these circumstances the input VAT paid cannot 
be deducted by a partnership when the invoice, drawn up be-
fore the registration and identification of the partnership for 
the purposes of value added tax, was issued in the name of the 
partners of that partnership is precluded.31  

The Malburg case puts an end to the extension of the word-
ing of the VAT Directive in order to safeguard neutrality in the 
VAT system. In this case, a partner in a partnership of tax ad-
visors acquired from that partnership a portion of its client base 
for the sole purpose of making that client base directly availa-
ble and free of charge to a newly founded partnership of tax 
advisors, in which he was the principle partner.32 Since the cli-
ent base did not become part of the capital assets, the partner-
ship was not entitled to deduct the input VAT paid on the ac-
quisition of the client base.33 The CJEU pointed out that the 
principle of neutrality did not allow the scope of the deduction 
from output VAT to be extended in the face of an unambiguous 
provision of the Directive.34 The Malburg case differed from 

                                            
29 C-280/10 Polski Trawertyn p. 31. 
30 C-280/10 Polski Trawertyn p. 32. 
31 C-280/10 Polski Trawertyn p. 33. 
32 C-204/13 Malburg p. 27. 
33 C-204/13 Malburg p. 47. 
34 C-204/13 Malburg p. 43. 
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the above-mentioned Polski Trawertyn case, since in the latter 
case, there was national legislation that effectively prevented 
both the partner and the partnership from exercising their right 
to deduct.35 There was no such national legislation in the Mal-
burg case.  

In the Malburg case, the partner had chosen to design the 
restructuring of the business in a way that did not give him a 
right to deduct input VAT. He might as well have chosen to 
supply the client base for consideration to the partnership. The 
former partnership could also have supplied the client base di-
rectly to the new partnership. Furthermore, the partner could 
still have owned the client base but made it available for con-
sideration. In all these cases, there would have been a right to 
deduct input VAT on the acquisition of the client base. In the 
Malburg case, the CJEU did not make a comparison with the 
above-mentioned Faxworld case, which would have been inter-
esting. My conclusion from the three cases read together is that 
there is only a right to deduct another person’s input VAT 
where assets have been transferred to the taxable person who 
is carrying out the taxable transactions. There is no general 
right of deduction based on the principle of neutrality as soon 
as assets are used for taxable purposes.  

2.4 A Link to Taxable Transactions 

2.4.1 Taxable and Non-Taxable Transactions 

2.4.1.1 Overview 
As indicated above, the main rule in Article 168 of the VAT 
Directive is that insofar as the goods and services are used for 
the purposes of the taxed transactions of a taxable person, the 
taxable person shall be entitled, in the Member State in which 
he carries out these transactions, to deduct input VAT. Input 
VAT is VAT due or paid in that Member State in respect of 
supplies to him of goods or services, carried out or to be carried 
out by another taxable person. Furthermore, VAT due in re-
spect of intra-Union acquisitions and the importation of goods 
                                            
35 See C-204/13 Malburg p. 43. 
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is input VAT. Under Article 169, however, some tax-free trans-
actions also give the right to deduct input VAT. 

2.4.1.2 Taxable Transactions  

2.4.1.2.1 General 
Taxable transactions are listed in Article 2 of the VAT Di-
rective. They are:  

• the supply of goods for consideration within the terri-
tory of a Member State by a taxable person acting as 
such; 

• the intra-Community acquisition of goods for consid-
eration within the territory of a Member State;36 

• the supply of services for consideration within the ter-
ritory of a Member State by a taxable person acting as 
such and 

• the importation of goods. 

2.4.1.2.2 The Supply of Goods for Consideration 
The supply of goods constitutes the sale of goods in most cases. 
When goods are sold, the right to ownership is at some point 
transferred from the seller to the buyer. The supply of goods is 
defined in Article 14 of the VAT Directive as the transfer of the 
right to dispose of tangible property as an owner. Electricity, 
gas, heating, refrigeration and the like shall be treated as tangi-
ble property. The Member States may regard the following as 
tangible property: 

• certain interests in immovable property; 
• rights in rem giving the holder thereof a right of use 

over immovable property; 

                                            
36 In this booklet, intra-Community acquisitions are called intra-Union acquisitions, 
since the concept of the European Community was abolished in 2009 with the Lis-
bon Treaty. 
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• shares or interests equivalent to shares giving the 
holder thereof de jure or de facto rights of ownership 
or possession of immovable property or part thereof. 

Since VAT is harmonised in the EU but not in general private 
law, the right to dispose of tangible property as an owner can-
not be the same in all cases as the transfer of ownership under 
national private law. If it were, the supply of goods would not 
mean the same in all Member States. Hence, the supply of 
goods may occur even if there is no transfer of legal ownership 
of the property. The actual placing of the property at the dis-
posal of the other party would normally point towards a find-
ing that actual power has been transferred.37 A transaction may 
be categorised as a supply of goods if, through that transaction, 
a taxable person makes a transfer of tangible property author-
ising the other party to hold that property de facto as if it were 
the owner, without the form by which a right of ownership of 
that property was acquired having any bearing in that regard.38 

With Fast Bunkering Klaipėda39, the CJEU has given an ex-
ample of when the legal transfer of ownership does not corre-
spond with the transfer of the right to dispose of tangible prop-
erty as an owner under the VAT Directive. In the case before 
the national court, the ownership of the fuel was formally 
transferred to the intermediaries and they were deemed to have 
acted in their own name. However, the intermediaries had at 
no time been in a position to dispose of the quantities supplied 
since the power to dispose of the fuel belonged to the operators 
of the vessels as soon as the original owner had loaded the fuel. 
The CJEU ruled that in order for a transaction to be classified 
as a supply of goods to a person for the purposes of Article 
14(1) of the VAT Directive, it was necessary that that transac-
tion had the effect of authorising that person to actually dispose 
of the goods, as if he were the owner. This notion covers any 
transfer of tangible property by one party which empowers the 

                                            
37 C-320/88 SAFE. 
38 C-78/12 Evita K. 
39 C-526/13 Fast Bunkering Klaipėda 
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other party to actually dispose of it as if he were the owner. 
Hence, the transactions carried out by an economic operator, 
such as the original owner, cannot be classified as supplies 
made to intermediaries acting in their own name, but should 
be regarded as being supplies made directly to the operators of 
vessels. 

The relationship between legal ownership and the right to 
dispose of tangible property as an owner is a more complicated 
issue in Member States where the transfer of ownership is a 
strictly regulated and worded concept, such as Germany, com-
pared to Member States with a more functional approach, such 
as Sweden. In the latter category of jurisdictions, the transfer 
of ownership is regarded as a process, where ownership under 
private law is transferred in several steps (for example, when 
the contract is concluded, when the goods are delivered and 
when the goods are paid for). In such jurisdictions, there is nor-
mally no difference between the transfer of the right to dispose 
of goods as an owner and the transfer of legal ownership, be-
cause one of the steps will be the relevant one for VAT pur-
poses. In Member States with a stricter concept of the transfer 
of ownership, the differences between national private law and 
EU VAT law are of more importance in practice. 

There are some transactions in Article 16 of the VAT Di-
rective which do not constitute the sale of goods or similar that 
shall be treated as supplies of goods for consideration. These 
are the application by a taxable person of goods forming part 
of his business assets for his private use or for that of his staff, 
or their disposal free of charge or, more generally, their appli-
cation for purposes other than those of the business. When 
members of staff at a department store are allowed to take 
home food free of charge, this is regarded as the supply of 
goods under Article 16. If the staff do not acquire the goods, 
but are only allowed to use them, for example, when they bor-
row a trailer from their employer, it constitutes the supply of a 
service rather than the supply of goods. Article 16 only applies 
when the taxable person has been entitled to deduct the VAT 
on the goods supplied on the component parts of the goods. 
Article 16 does not apply regarding goods given away for busi-
ness use such as samples or gifts of small value. Tax is levied 
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under Article 16 but this does not result in any input VAT, ei-
ther for the seller or the purchaser. Hence this tax always re-
mains a business cost. 

The Member States may extend the concept of the supply of 
goods to other phenomena laid down in Article 17. The first, 
which may be treated as the supply of goods for consideration, 
is the application by a taxable person for the purposes of his 
business of goods produced, constructed, extracted, processed, 
purchased or imported in the course of such business, where 
the VAT on such goods would not have been wholly deductible 
if the goods had been acquired from another taxable person. 
The reason why Member States deem this application to be tax-
able supplies is that it tackles potential distortions of competi-
tion when taxpayers accumulate production, construction etc. 
in their companies in order to avoid tax burdens of VAT. If 
persons with a limited right of deduction choose to produce 
goods themselves instead of buying them from external parties 
because of the limited right of deduction, the activities of those 
persons would be VAT-driven rather than driven by business 
purposes. If such situations are common in a Member State, 
regarding certain internal supplies, deeming internal supplies as 
taxable supplies of goods may be a solution to the problem. 

The application of goods by a taxable person for the pur-
poses of a non-taxable area of activity, where the VAT on such 
goods becomes wholly or partially deductible upon their acqui-
sition or upon the application, may also be considered as a sup-
ply of goods for consideration. The last optional rule regarding 
the supply of goods is the retention of goods by a taxable per-
son, or by his successors, when he ceases to carry out a taxable 
economic activity where the VAT on such goods has become 
wholly or partially deductible upon their acquisition or appli-
cation. This is, however, not permitted when the business or 
part thereof is transferred to a successor under Article 19 of the 
VAT Directive. 

When a taxable person acquires goods from another Mem-
ber State it is normally a taxable intra-Union acquisition. Ac-
quisitions require a corresponding supply. In a taxable transac-
tion there is always a person supplying the goods and a person 
acquiring the goods. Hence, the intra-Union acquisitions need 
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corresponding supplies. Most intra-Union acquisitions are ac-
quisitions for consideration. The corresponding supply is con-
sequently a supply of goods under Article 14 of the VAT Di-
rective. However, in many cases, the fact that a taxable person 
transfers the goods across a border suffices for it to constitute 
an intra-Union acquisition. Therefore, supplementary rules re-
garding the supply of goods are needed.  

Under Article 17 of the VAT Directive, the transfer by a tax-
able person of goods forming part of his business assets to an-
other Member State shall be treated as a supply of goods for 
consideration. A transfer of goods is defined as the dispatch or 
transport of movable tangible property by or on behalf of the 
taxable person, for the purposes of his business, to a destina-
tion outside the territory of the Member State in which the 
property is located, but within the EU. A transfer of goods un-
der Article 17 does not require a transfer of the right to dispose 
of the goods as an owner. It is sufficient that the goods are 
transferred from one Member State to another. When goods 
are transferred from a branch of a company in one Member 
State to another branch of the same company in another Mem-
ber State, it qualifies as an intra-Union acquisition.  

There are, however, several kinds of intra-Union cross-bor-
der transfers of goods that are not regarded as transfers of 
goods. This is the case when the specific place of supply rules 
in Articles 33 and 36-39 apply as well as when the conditions 
laid down in Articles 138, 146, 147, 148, 151 or 152 apply (see 
Article 17 (2) VAT Directive). Furthermore, when goods are 
moved from one Member State to another for temporary use, 
it is not considered as a transfer of goods. 

2.4.1.2.3 The Supply of Services for Consideration 
The supply of services is negatively defined reflecting the defi-
nition of the supply of goods. According to Article 24 of the 
VAT Directive, the supply of services includes any transaction 
which does not constitute a supply of goods. Thus, the supply 
of services is a broad concept. It does not only comprise services 
in everyday speech, but also, for example, financial assets and 
intellectual property rights. Examples of services are given in 
Article 25. A supply of services may consist of the assignment 
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of intangible property, whether or not it is the subject of a doc-
ument establishing title, the obligation to refrain from an act, 
or to tolerate an act or situation as well as in the performance 
of services in pursuance of an order made by or in the name of 
a public authority or in pursuance of the law. The fact that also 
refraining from an act is to supply a service shows that supply-
ing a service does not take much activity. In fact, the supplier 
does not have to do anything at all.  

From the CJEU cases Mohr and Landboden, it can be con-
cluded that subsidies granted by the EU or national authorities 
for the discontinuation of the production of agricultural prod-
ucts is not considered as a consideration given for the supply of 
services. The reason for this is that VAT is a tax on consump-
tion, and that the EU or the national authorities do not con-
sume the refrainment from the production when they grant 
subsidies to a farmer. They just act in the common interest of 
promoting the proper functioning of the market for certain ag-
ricultural products. In such a case, neither the EU nor the na-
tional authorities benefit at all from the refrainment, which 
would enable them to be considered consumers of a service. 
This does not, however, mean that subsidies cannot constitute 
consideration for a supply of services. Where there is a service 
in return requested by the authority that distributes the subsidy 
and the authority benefits from the service, the recipient should 
normally declare VAT on the subsidy.40 

As is the case with the supply of goods, there are some phe-
nomena which are treated as a supply of services for consider-
ation, even though they are not services supplied for consider-
ation, namely:  

1. the use of goods forming part of the assets of a busi-
ness for the private use of a taxable person or of his 
staff or, more generally, for purposes other than those 
of his business, where the VAT on such goods was 
wholly or partly deductible; 

                                            
40 C-215/94 Mohr and C-384/95 Landboden. 
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2. the supply of services carried out free of charge by a 
taxable person for his private use or for that of his 
staff or, more generally, for purposes other than those 
of his business. 

As opposed to the deemed supplies of goods, Member States 
may derogate from these rules, provided that such a derogation 
does not lead to the distortion of competition.  

The first category of deemed supplies of services is when 
business assets are used for other purposes than those of the 
business. The second category of deemed supplies of services is 
when services are carried out free of charge for purposes other 
than those of the business. This provision applies both when 
services in everyday speech are carried out free of charge and 
when intangible and financial assets are transferred without 
consideration.  

In order to prevent a distortion of competition, Member 
States may under Article 27 treat as a supply of services for 
consideration the supply by a taxable person of a service for 
the purposes of his business, where the VAT on such a service, 
were it supplied by another taxable person, would not be 
wholly deductible. The Member States must consult the VAT 
Committee before introducing such rules. 

2.4.1.2.4 The Intra-Union Acquisitions of Goods 
The main rule for the supply of goods is that the transaction is 
taxed in the country of origin; that is the jurisdiction of the 
seller. There are, however, several situations where the trans-
action is taxed in the country of destination. Taxing transac-
tions with goods in the country of destination is the aim of the 
provisions regarding intra-Union acquisitions.  

There are three different categories of goods that are treated 
differently to a certain extent: 

1. New means of transport 
2. Products subject to excise duty 
3. All kinds of goods that can be supplied cross-border 
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Since most cross-border transactions of goods do not pertain 
to new means of transport or products subject to excise duty, 
the most common intra-Union acquisition is with regard to all 
the other goods that can be supplied cross-border. 

The intra-Union acquisition of goods is defined in Article 20 
of the VAT Directive as being the acquisition of the right as the 
owner to dispose of movable tangible property dispatched or 
transported to the person acquiring the goods, by or on behalf 
of the vendor or the person acquiring the goods, in a Member 
State other than that in which the dispatch or transport of the 
goods began. The intra-Union acquisition comprises different 
elements.  

Firstly, the right as the owner to dispose of movable tangible 
property should be acquired. This is a reflection of Article 14 
of the VAT Directive albeit from the perspective of the ac-
quirer. As is the case with the supply of goods, the intra-Union 
acquisition should be made for consideration in order to be 
subject to VAT (Article 2 of the VAT Directive). Since the intra-
Union acquisition is a reflection of the supply of goods, the 
transfer of the right to dispose of property as an owner should 
be understood in the same way as for the supply of goods. Also 
the concept “for consideration” should be understood in the 
same way. Where the intra-Union acquisition of goods is taxa-
ble, the reflecting supply is exempt under Article 138 of the 
VAT Directive (see section 7.3.5).  

Secondly, the goods must be dispatched or transported to the 
person acquiring the goods by or on behalf of the vendor or the 
person acquiring the goods in a Member State other than that 
in which the dispatch or transport began. The dispatch or 
transportation criterion is the reason why intra-Union acquisi-
tions only concern movable property. There is no intra-Union 
acquisition where the goods have not physically passed a na-
tional border. 

Just like there are deemed supplies of goods for considera-
tion, there are also deemed intra-Union acquisitions. Article 21 
of the VAT Directive stipulates that the application by a taxa-
ble person, for the purposes of his business, of goods dis-
patched or transported by or on behalf of that taxable person 
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from another Member State, within which the goods were pro-
duced, extracted, processed, purchased or acquired within the 
meaning of Article 2(1)(b), or into which they were imported 
by that taxable person for the purposes of his business, shall be 
treated as an intra-Union acquisition of goods for considera-
tion. In this case, the goods are not sold, but simply transferred 
across the national border. This applies, for example, when a 
company with a permanent establishment (PE) in one Member 
State moves parts of its inventory to another PE in a second 
Member State.  

The taxability of intra-Union acquisitions is regulated in Ar-
ticle 2.1 b of the VAT Directive. The main rule concerning all 
kinds of goods that can be supplied cross-border except new 
means of transport and goods subject to excise duty stipulates 
that the acquisition is made by a taxable person acting as such, 
or a non-taxable legal person, where the vendor is a taxable 
person acting as such who is not eligible for the exemption for 
small enterprises.  

The taxability is extended for new means of transport. In the 
case of new means of transport, an intra-Union acquisition is 
subject to VAT when the acquisition is made by a taxable per-
son, a non-taxable legal person, whose other acquisitions are 
not subject to VAT pursuant to Article 3.1 of the VAT Di-
rective or any other non-taxable legal person. This means that 
even when a private person acquires a new car, for example, 
the acquisition should be subject to VAT. Means of transport 
is defined in Article 2.2 and includes motorised land vehicles, 
vessels and aircraft. Also “new” is defined in the same Article. 
A motorised land vehicle is considered as new where the supply 
takes place within six months of the date of the first entry into 
service or where the vehicle has travelled no more than 6,000 
kilometres.  

The special rules regarding products subject to excise duty 
do not extend the taxability to private persons. These acquisi-
tions are only subject to VAT when they are acquired by taxa-
ble persons or non-taxable legal persons whose acquisitions are 
not subject to VAT under Article 3.1 of the VAT Directive.   
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2.4.1.2.5 The Importation of Goods 
The importation of goods means that goods enter the EU from 
a third country or a third territory. Article 30 of the VAT Di-
rective refers to Article 24 of the Treaty, which is now Article 
29 of the TFEU. Under this provision, products coming from a 
third country shall be considered to be in free circulation in a 
Member State if the import formalities have been complied 
with and any customs duties or charges having equivalent effect 
which are payable have been levied in that Member State, and 
if they have not benefitted from a total or partial drawback of 
such duties or charges. The importation of goods is not only 
subject to VAT when taxable persons import the goods, but 
also private persons may be liable to pay VAT on their imports. 

2.4.1.3 Exempt Transactions 
If a taxable transaction is exempt, no VAT shall be levied. The 
exemptions apply without prejudice to other provisions in the 
Directive and in accordance with conditions which the Member 
States shall lay down for the purposes of ensuring the correct 
and straightforward application of those exemptions and of 
preventing any possible evasion, avoidance or abuse.41 The ex-
emptions are found in Articles 132-165 of the VAT Directive. 
The exemptions concern activities in the public interest42 and 
other activities such as insurance and financial activities.43 
There are also exemptions for intra-Union transactions, on cer-
tain importation and exportation,44 as well as exemptions re-
lated to international transport.45 

41 Art. 131 of the VAT Directive. 
42 Arts 132-134 of the VAT Directive. 
43 Arts 135-136 of the VAT Directive. 
44 Arts 143-147 of the VAT Directive. 
45 Arts 148-165 of the VAT Directive. 
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2.4.1.4 Out of Scope or within the Scope or Both 

2.4.1.4.1 The Substantial Scope of VAT 
The substantial scope of VAT consists of three components: 1) 
a taxable transaction 2) for consideration (or an equal deemed 
transaction) and 3) a taxable person. If one of these three com-
ponents is lacking, a transaction is outside the scope of VAT. 
If, for example, a taxable person receives a subsidy, which is 
not consideration for a service supplied, the subsidy is outside 
the substantial scope of VAT.46 The same applies when a hold-
ing company, which may be a taxable person as such, receives 
distribution from a subsidiary. Where the holding company 
does not receive the distribution because it supplies goods or 
services to the subsidiary but because of its mere holding, the 
distribution will be out of scope of VAT.47 

When a taxable person transfers a totality of assets or part 
thereof, the Member States may, under Article 19 of the VAT 
Directive, consider that no supply has taken place and that the 
person to whom the goods are transferred is to be treated as 
the successor to the transferor. This applies irrespective of 
whether the transfer has been carried out for consideration or 
not or as a contribution to a company. Member States, which 
choose to implement this provision, may in cases where the re-
cipient is not wholly liable to tax, take the necessary measures 
to prevent the distortion of competition. They may also adopt 
all the measures needed to prevent tax evasion or avoidance. 
The corresponding provision for services is Article 29 of the 
VAT Directive. Due to Articles 19 and 29, the transfer of busi-
ness is out of the substantial scope of VAT. 

2.4.1.4.2 The Geographical Scope of VAT 
The geographical scope of VAT has two dimensions. 1) If a 
transaction is carried out within the VAT jurisdiction of a 
Member State (national scope) 2) if a transaction is carried out 

                                            
46 See e.g., C-215/94 Mohr. 
47 See e.g., C-60/90, Polysar. 



38 
 

ELEONOR KRISTOFFERESSON Deduction of Input VAT 
 

within the VAT area of the EU (EU VAT scope).48 If a transac-
tion has been carried out in a certain Member State, that Mem-
ber State has the taxing right of the transaction. If a transaction 
has been carried out in another Member State, that other Mem-
ber State has the taxing right. Preventing double taxation is an 
important aim of the VAT Directive.49 Hence, the VAT Di-
rective is designed to tax each transaction in one Member State 
only.  

The geographical scope of the VAT Directive, the EU VAT 
scope, is given in Articles 5-8 of the VAT Directive. The VAT 
Directive applies for all Member States as defined in the TFEU. 
Some areas forming part of the EU customs area are, however, 
not included in the geographical scope of EU VAT, namely:  

• the Mount Athos 
• the Canary Islands 
• the French overseas departments 
• the Åland Islands 
• the Channel Islands50 

Furthermore, the following areas not forming part of the EU 
customs area do not form part of the EU VAT area either: 

• the Island of Helgoland 
• the territory of Büsingen 
• Ceuta 
• Melilla 
• Livigno 
• Campione d’Italia 
• the Italian waters of Lake Lugano51 

                                            
48 Arts 31-61 of the VAT Directive. 
49 Preamble, VAT Directive, Recitals. 19, 37, 51 and 62.  
50 Art. 6(1) of the VAT Directive.  
51 Art. 6(2) of the VAT Directive. 
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These territories are called third territories. All Non-Member 
States are third countries.52 If, for example, a supply of goods 
takes place in a third country, that supply shall not be taxed 
within the EU. If it is to be taxed in the third country, that will 
depend on that country’s internal tax rules.  

2.4.1.4.3 Out of Scope but Still within the Scope of VAT 
Many activities that are carried out in a business are not subject 
to VAT, since they are out of the material scope of VAT. They 
may not be an economic activity or a taxable transaction. They 
may, however, be so closely linked to an economic activity that 
even though they are out of scope as such, they are still within 
the scope of VAT. An example is when employees work on the 
production line of goods. These employees are not themselves 
taxable persons, since they are not independent in relation to 
their employer.53 Hence, their activities are out of the substan-
tial scope of VAT. This does not, however, mean that the ac-
tivities that the employees perform are out of scope for the em-
ployer. The activities carried out by the employees are out of 
the scope of VAT as such, but they belong to the taxable activ-
ities of the employer and are hence at the same time within the 
scope of VAT.  

One CJEU case that illustrates this is the preliminary ruling 
in the Sveda case.54 In this case, Sveda planned to carry out 
activities that consisted of the provision of accommodation, 
food and beverages, the organisation of fair trades, conferences 
and leisure activities, as well as the engineering of and consul-
tation for these activities. Sveda concluded an agreement with 
the National Paying Agency under the Ministry of Agriculture. 
Under this agreement Sveda undertook to implement a project 
consisting of the establishment of a mythology recreational dis-
covery path, open to the public free of charge. The Agency 
committed itself to covering a share of up to 90 per cent of the 
costs of the implementation of the project, while Sveda covered 

                                            
52 Art. 5 No. 3-4 of the VAT Directive. 
53 Art. 10 of the VAT Directive. 
54 C-126/14 Sveda. 
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the remaining 10 per cent. Sveda deducted input VAT relating 
to the acquisition or production of certain capital goods as part 
of the construction work on the path. The National Tax 
Agency, however, refused to accept the deduction, since it had 
not been established that the goods and services acquired were 
intended to be used for the purposes of an activity subject to 
VAT. The referring national court asked in essence whether Ar-
ticle 168 of the VAT Directive must be interpreted as granting, 
in circumstances such as those in the case in the main proceed-
ings, a taxable person the right to deduct the input VAT paid 
for the acquisition or production of capital goods, for the pur-
pose of a planned economic activity related to rural and recre-
ational tourism, which is directly intended for use by the public 
free of charge, and may be a means of carrying out taxed trans-
actions. 

In the case before the national court, that court had described 
the expenses relating to the capital goods as being ultimately 
intended for carrying out economic activities planned by Sveda. 
The recreational path could be regarded as a means of attract-
ing visitors with the view to providing them with goods and 
services, such as souvenirs, food and drinks as well as attrac-
tions and paid-for swimming. The conclusion of the CJEU in 
this regard was that that Sveda had acquired or produced the 
capital goods concerned with the intention, confirmed by ob-
jective evidence, of carrying out an economic activity and did, 
consequently, act as a taxable person within the meaning of 
Article 9(1) of the VAT Directive.55 

In terms of inside and outside the substantial scope of VAT, 
the provision of the path to the public free of charge was as 
such out of scope. From the perspective of the taxable person, 
the establishment of the path was, however, driven by the pur-
pose of carrying out an economic activity and was hence in-
cluded in the economic activity of the taxable person.  

Similar issues are dealt with in the Cibo Participation case 
and in the joined cases Larentia+Minerva.56 The acquisition 
and holding of subsidiaries is as such out of scope of VAT. The 
                                            
55 C-126/14 Sveda p. 22-23. 
56 C-16/00 Cibo Participations and C-108—109/14 Larentia + Minerva. 
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situation is, however, different if the parent company is in-
volved in the management and supply of services to the subsid-
iary. In such a case, the acquisition of a subsidiary is inside the 
scope of VAT. As long as the management services supplied are 
not exempt from VAT, the parent company is entitled to deduct 
input VAT on acquisition costs in relation to the subsidiary. 

2.4.2. The Taxable Person 
A taxable person is any person who independently carries out 
in any place any economic activity, whatever the purpose or 
results of that activity.57 The condition that a person carries out 
an activity independently excludes employed and other persons 
from VAT insofar as they are bound to an employer by a con-
tract of employment or by any other legal ties creating the re-
lationship of employer and employee as regards working con-
ditions, remuneration and the employer's liability.58 The con-
cept of economic activity includes any activity of producers, 
traders or persons supplying services, including mining and ag-
ricultural activities and activities of the professions.59 The ex-
ploitation of tangible or intangible property for the purposes of 
obtaining income therefrom on a continual basis are in partic-
ular regarded as economic activities.60 In order to include intra-
Union acquisitions of new means of transport, which are also 
taxable for non-business people, also any person who, on an 
occasional basis, supplies a new means of transport, which is 
dispatched or transported to the customer by the vendor or the 
customer, or on behalf of the vendor or the customer, to a des-
tination outside the territory of a Member State but within the 
territory of the EU, shall be regarded as a taxable person.61 

                                            
57 Art. 9.1 of the VAT Directive.  
58 Art. 10 of the VAT Directive. 
59 Art. 9.1 of the VAT Directive. 
60 Art. 9.1 of the VAT Directive. 
61 Art. 9.2 of the VAT Directive.  
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2.4.3 For the Purposes of Taxed Transactions – The Direct and Immediate 
Link 
Article 1.2 of the VAT Directive provides important infor-
mation about the right of deduction. It states that for each 
transaction, VAT, calculated on the price of the goods or ser-
vices at the rate applicable to such goods or services, shall be 
chargeable after the deduction of the amount of VAT borne 
directly by the various cost components. Consequently, input 
VAT has to be borne directly by the cost components of the 
output transactions in order to be deductible.  

In the BLP Group case 62, the CJEU established that the use 
of the words "for transactions" in that provision shows that to 
give the right to deduct the goods or services in question must 
have a ‘direct and immediate link’ with the taxable transac-
tions, and that the ultimate aim pursued by the taxable person 
is irrelevant in this respect. In this case, one of the parties had 
submitted that also an indirect link would be sufficient for the 
right of deduction, but this was not the case. Reading BLP 
Group in isolation, you might be misled into believing that only 
input VAT in relation to direct costs would be deductible.  

In Midland Bank63 the CJEU clarified the nature of a ‘direct 
and immediate link’. The CJEU explained that the ‘direct and 
immediate link’ in the BLP case meant that expenditure must 
be part of the costs of the output transactions which utilise the 
goods and services acquired. In order for this to be so, the cost 
components must generally have arisen before the taxable per-
son carried out the taxable transactions to which they relate. 
This does not, however, mean that input VAT relating to costs 
which have arisen after the taxable transactions are not deduct-
ible. Such input transactions are part of the taxable person's 
general costs and are, as such, components of the price of the 
products of an undertaking. Therefore, they have a direct and 
immediate link to the taxable person's business as a whole. The 
CJEU, however, opens up for the possibility of a direct and im-
mediate link with certain transactions also when the costs have 
arisen after the taxable transaction has been carried out. This 
                                            
62 C-4/94 BLP Group. 
63 C-98/98 Midland Bank. 
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might be the case when the taxable person is able to prove that, 
exceptionally, the costs relating to the goods or services, which 
have been utilised as a consequence of making a deductible 
transaction, are part of the cost components of that transac-
tion.  

From the Midland Bank case it can be deduced that in fully 
taxable businesses it does not matter for the right of deduction 
whether the acquisition of goods or services is made before or 
after a transaction has been carried out. In general, not only 
direct costs but also indirect costs result in deductible input 
VAT. Also, when the business as a whole carries the cost com-
ponents, the input VAT is deductible. 

In the SKF case64 the CJEU emphasised that the cost were 
decisive when deciding the right of deduction in mixed activi-
ties. In the proceedings before the national court, which was a 
preliminary ruling, the company’s general business was fully 
taxable for VAT purposes. It intended to sell one subsidiary 
and 26.5 per cent of the shares of a controlled company. The 
sale of shares is exempt under Article 135.1 f of the VAT Di-
rective. The CJEU stated that if there is a direct and immediate 
link between the costs associated with the input services and 
the overall economic activities of the taxable person, there is a 
right to deduct input value added tax paid on services supplied 
for the purposes of a disposal of shares. It was up to the refer-
ring court to take account of all the circumstances surrounding 
the transactions at stake in the main proceedings and to deter-
mine whether the costs incurred were likely to be incorporated 
in the price of the shares sold or whether they were only in-
cluded in the cost components of transactions within the scope 
of the taxable person’s economic activities. How this should be 
decided in each separate case seems to be within the scope of 
the procedural autonomy of the Member States rather than a 
matter of law. It is up to the national authorities and courts to 
decide by applying the national rules of proof.  

                                            
64 C-29/08 SKF. 
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The Sveda case65 deals with similar questions as the above 
mentioned Midland Bank case, namely where the input trans-
actions are acquired for other purposes than taxable supplies 
of goods or services, but where there is a certain link to taxable 
output transactions. In Sveda, the question was whether a tax-
able person should have the right to deduct the input VAT paid 
for the acquisition or production of capital goods, for the pur-
poses of a planned economic activity related to rural and rec-
reational tourism, which was directly intended for use by the 
public free of charge, and was perhaps a means of carrying out 
taxed transactions. In the case before the national court, the 
referring court described the expenses relating to the capital 
goods at issue in the main proceedings as being ultimately in-
tended for carrying out the economic activities planned by 
Sveda. The recreational path concerned should be regarded as 
a means of attracting visitors with a view to providing them 
with goods and services, such as souvenirs, food and drinks as 
well as access to attractions and paid-for swimming. The refer-
ring court had doubts as to whether there was a direct and im-
mediate link between the input transactions and Sveda’s 
planned economic activity as a whole, owing to the fact that 
the capital goods concerned were directly intended for use by 
the public free of charge. The CJEU made it clear that that, 
where goods or services acquired by a taxable person are used 
for purposes of transactions that are exempt or do not fall 
within the scope of VAT, no output tax can be collected or 
input tax deducted. In the case of the recreational path, the ac-
cess to such a path is not subject to any exemption. Given that 
the creation of the path could be linked to the planned eco-
nomic activity of Sveda, that expenditure did not relate to ac-
tivities that were outside the scope of VAT. Thus, there ap-
peared to be a direct and immediate link between the expendi-
ture incurred by Sveda and its planned economic activity as a 
whole.66 

                                            
65 C-126/14 Sveda. 
66 C-126/14 Sveda pp. 15, 23 and 26-37.  
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2.4.4 For Private Use 

2.4.4.1 The Taxpayer’s Option 
When goods and services are acquired solely for private use 
there is no right to deduct input VAT.67 This follows from Ar-
ticles 168 and 169 of the VAT Directive. In some situations, 
however, the private use of business assets is a taxable transac-
tion. Under Article 16 of the VAT Directive, the application by 
a taxable person of goods forming part of his business assets 
for his private use or for that of his staff, or their disposal free 
of charge or, more generally, their application for purposes 
other than those of his business, shall be treated as a supply of 
goods for consideration, where the VAT on those goods or the 
component parts thereof was wholly or partially deductible. In 
situations where the private use is a taxable transaction, the 
input transactions acquired for the private use has a direct and 
immediate link to taxable transactions, and the input VAT is 
hence deductible. 

A legal requirement for the application of Article 16 of the 
VAT Directive is that the input VAT was deductible. The CJEU 
has clarified under which circumstances this is the case. If cap-
ital goods are used for mixed purposes of private and taxable 
business use, the purchaser of the goods has a choice.68 The 
taxable person may, for the purposes of VAT, either: 

• allocate those goods wholly to the assets of his or her
business,

• retain them wholly within his private assets, thereby
excluding them entirely from the system of VAT, or

• integrate them into his business only to the extent to
which they are actually used for business purposes.69

Should the taxable person allocate the goods wholly to the as-
sets of his or her taxable business, the input VAT is in principle 

67 C-97/90 Lennartz and C-415/98 Bakcsi p. 24. 
68 C-415/98 Bakcsi p. 29 and C-434/03 Charles and Charles-Tijmens p. 23. 
69 C 291/92 Armbrecht pp. 20-21, C-415/98 Bakcsi pp. 25-28, C-269/00 Seeling p. 
40, C-434/03 Charles and Charles-Tijmens p. 23 and C-72/05 Wollny p. 21.  
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deductible immediately and in full.70 Since there is no minimum 
business use stipulated in the VAT Directive, also little business 
use gives the taxable person this option. In cases of actual, but 
limited, use of the capital goods for the purposes of a taxable 
person’s economic activities, the right of deduction may not be 
refused.71  

When the goods are allocated wholly to the business, the pri-
vate use is deemed a transaction under Article 26 of the VAT 
Directive.72 If they are retained within the taxpayer’s private 
assets, the taxpayer is, on the hand, not entitled to deduct any 
input VAT at all.73 If the goods are integrated in the business 
only to the extent to which they are actually used for business 
purposes,74 the private use of the goods is not taxed. In this 
case, VAT problems may arise, since the actual use may be dif-
ferent to what was originally foreseen. If the business use is less 
than originally anticipated, the corresponding private use 
should be taxed as stipulated in Article 26 of the VAT Di-
rective.  

When a person has acquired goods with an initial wish to use 
the goods for business purposes, but the goods are not used in 
the business immediately, the taxable person may still have a 
right to deduct input VAT. The CJEU has stated that if a taxa-
ble person was denied the right of deduction for subsequent 
taxable business use, that person would not be entirely relieved 
from the burden of VAT. This does not, however, apply in sit-
uations in which the taxable person pretended that he or she 
wished to pursue a particular economic activity but in fact 
sought to acquire as his private assets goods in respect of which 
a deduction could be made, the tax authorities may claim, with 
retroactive effect, repayment of the sums deducted, since those 
deductions were made on the basis of false statements or when 

70 C-269/00 Seeling p.41 and C-434/03 Charles and Charles-Tijmens p. 24, C-72/05 
Wollny p. 22 and C-153/11 Klub p. 38. 
71 C-97/90 Lennartz p. 29. 
72 C-415/98 Bakcsi p. 30, C-269/00 Seeling p. 42, C-434/03 Charles and Charles-
Tijmens p. 25, C-72/05 Wollny p. 23-24 and C-153/11 Klub p. 38. 
73 C-460/07 Puffer p. 43. 
74 See C-25/03 HE p. 71. 
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the taxable person did not have such an initial wish, but had 
allocated the goods to his or her private assets .75 

When a person has acquired capital goods without an initial 
wish to allocate the goods to the business assets, but to retain 
them among the private assets, subsequent use for business pur-
poses does not give rise to a right to deduct input VAT.76 The 
reason for this is that the input VAT becomes deductible at the 
time when the deductible tax becomes chargeable.77 Conse-
quently, the adjustment mechanism in Articles 187-192 of the 
VAT Directive does not apply.78 

Under Article 168 a of the VAT Directive, Member States are 
entitled to delimit the right of deduction in the case of a mixed 
use of buildings. When a building is used both for the purposes 
of the taxable person’s business and for his private use or that 
of his staff, or, more generally, for purposes other than those 
of his business, VAT on expenditure related to this property is 
only partly deductible in proportion to the business use. This 
limitation in the right of deduction may also be used for other 
kinds of assets as specified by the Member States. Article 168a 
was introduced through Directive 2009/162/EU. It is not man-
datory for the Member States to implement it. Thus, not all 
Member States apply this limitation.  

2.4.4.2 The Definition of ‘Capital Goods’ Acquired Partly for Private 
Use 
The option to allocate goods used partly for private purposes 
wholly to the business activities only applies for capital goods. 
Capital goods are not defined in the VAT Directive. For the 
purposes of Article 174.2 (a) of the VAT Directive, the CJEU 
has defined capital goods as goods used for the purposes of 
some business activity and as distinguishable by their durable 
nature and their value, and such that the acquisition costs are 

75 C-153/11 Klub pp.42 and 48 and C-460/07 Puffer p. 43. 
76 C-460/07 Puffer p. 44. 
77 C-460/07 Puffer p. 44. 
78 C-460/07 Puffer p. 44. 
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not normally treated as current expenditure but are written off 
over several years.79  

In the Eon Aset case, the CJEU deals with the question of 
whether the financial lease of a motor vehicle constitutes a sup-
ply of capital goods or a supply of services.80 Under Article 14.2 
(b) of the VAT Directive, the actual handing over of goods pur-
suant to a contract for the hire of goods for a certain period, or
for the sale of goods on deferred terms, which provides that in
the normal course of events ownership is to pass at the latest
upon payment of the final instalment. The CJEU found that in
the case of a financial lease, there was not necessarily any ac-
quisition of the goods since such a contract may provide that
the lessee has the option of not acquiring those goods at the
end of the lease period.81 After having referred to IAS 17 and
the definition of a supply of goods in Article 14.1 of the VAT
Directive,82 the CJEU stated that where a financial leasing con-
tract relating to a motor vehicle provides either that ownership
of that vehicle is to be transferred to the lessee on the expiry of
that contract or that the lessee is to possess all the essential
powers attached to ownership of that vehicle and, in particular,
that substantially all the rewards and risks incidental to legal
ownership of that vehicle are transferred to the lessee and that
the present value of the amount of the lease payments is prac-
tically identical to the market value of the property, the trans-
action must be treated as the acquisition of capital goods.83

On the one hand, the CJEU speaks about all the essential 
powers attached to ownership, which could be interpreted as 
an economic ownership, not identical with and broader than 
legal ownership. On the other, the CJEU referred to all the re-
wards and risks incidental to legal ownership, and was hence 
referring expressively to legal ownership. It is therefore difficult 

79 C-51/76 Verbond van Nederlandse Ondernemingen pp. 12 and 16 and C-98/07 
Nordania Finans and BG Factoring pp. 27-28. 
80 C-118/11 Eon Aset p. 734. 
81 C-118/11 Eon Aset p 37. 
82 C-118/11 Eon Aset pp. 38-39. 
83 C-118/11 Eon Aset p 40. 
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to draw any certain conclusions from the Eon Aset case regard-
ing whether financial leasing contracts should often be re-
garded as a supply of capital goods or whether this is rather an 
exception reserved for disguised instalment purchases. 

2.4.5 Starting up and Shutting down Activities 

2.4.5.1 Starting up Activities 
When a business is set up, revenue is scarce and costs and in-
vestments are often high. If the input VAT on such expenditure 
is deductible, the financial burden on the new business is re-
duced. Since the common VAT system is designed to ensure 
that all economic activities whatever their purpose or results 
are taxed in a wholly neutral way, provided that they are sub-
ject to VAT, even the first investment expenditure incurred for 
the purposes of a business may be regarded as an economic ac-
tivity.84 In such a situation, the taxable person has the right to 
deduct input VAT with regard to its future taxable transac-
tions.85  

Apart from cases of fraud or abuse, the status of taxable per-
son for the purposes of VAT may not be withdrawn from a 
company retroactively where it has been decided not to move 
on to the operational phase, but instead to put, for example, 
the company into liquidation the consequence being that the 
economic activity that was envisaged has not given rise to tax-
able transactions.86 The right to deduct the input VAT paid on 
transactions carried out with a view to the realisation of a 
planned economic activity still exists even where the tax au-
thorities, from the time of the first tax assessment, are aware of 
the fact that the economic activity that was envisaged and that 
was going to give rise to taxable transactions, will not be taken 
up.87  

84 C-268/83 Rompelman v Minister van Financiën pp. 19 and 25. 
85 C-268/83 Rompelman v Minister van Financiën p. 25. 
86 C-110/94 INZO p. 20. 
87 C-400/98 Breitsohl. 
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It is up to the taxable person to provide proof of the intention 
to carry out taxable transactions in the future, and that the ex-
penditure really constitutes first investment expenditure. 88 Such 
proof might consist of marketing activities or the acquisition of 
machines that are typically used for industrial purposes.

2.4.5.2 Shutting down Activities 
When a business is shut down, costs often occur after the 
business has ceased to generate income. There may be input VAT 
on these costs. Also a person, who has ceased an economic 
activity but incurs costs, which have a direct and immediate link 
to the previous commercial activity, is still considered as a tax-
able person.89 As long as there is no fraudulent or abusive in-
tent, there is a right to deduct input VAT on the amounts 
which have been paid.90 

2.5 Timing Issues 

2.5.1 The Main Rule in Article 167 
The right of deduction arises at the time the deductible tax be-
comes chargeable.91 This relatively simple rule shows us two 
things:

The chargeable event for the supply of goods and services is 
under the main rule in Article 63 of the VAT Directive when 
the goods and services are supplied. Where a payment is made 

88 268/83 Rompelman v Minister van Financiën p. 24 and C-110/94 INZO p. 23. 
89 C-32/03 I/S Fini H p. 35. 
90 C-32/03 I/S Fini H pp. 31-33. See also C-257/11 Gran Via Moinesti p. 36 re-
garding buildings that are acquired for the purpose of demolishment. 
91 Art. 167 of the VAT Directive.  

• There is a timing reciprocity between the chargeability
of output VAT and the deductibility of input VAT

• The answer to the question of when the input VAT is
deductible is given in the provisions regarding chargea-
ble event.
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on account before the goods or services are supplied, VAT be-
comes chargeable upon receipt of the payment and on the 
amount received.92 This means that prepayments result in the 
output VAT becoming chargeable before the goods or services 
are supplied.  

There are special rules for the chargeable event for successive 
statements of account or successive payments.93 In such cases, 
the supply of goods, other than that consisting of the hire of 
goods on deferred terms,94 or the supply of services shall be 
regarded as completed upon expiry of the periods to which 
such statements of account or payment relate.  

2.5.2 The Optional Rule in Article 167 a 
Member States may provide in an optional scheme that the 
right of deduction of a taxable person whose VAT solely be-
comes chargeable in accordance with Article 66(b) be post-
poned until the VAT on the goods or services supplied to him 
has been paid to his supplier. 

Member States which apply the optional scheme referred to 
in the first paragraph shall set a threshold for taxable persons 
using the scheme within their territory, based on the annual 
turnover of the taxable person calculated in accordance with 
Article 288. That threshold may not be higher than 
EUR 500 000 or the equivalent in the national currency. Mem-
ber States may increase that threshold up to EUR 2 000 000 or 
the equivalent in the national currency after consulting the 
VAT Committee. However, such consultation of the VAT 
Committee shall not be required for Member States which ap-
plied a threshold higher than EUR 500 000 or the equivalent 
in the national currency on 31 December 2012. 

Member States shall inform the VAT Committee of national 
legislative measures adopted pursuant to the first paragraph.95 

                                            
92 Art. 65 of the VAT Directive. 
93 Art. 64 of the VAT Directive.  
94 See Art. 14 (2) (b) of the VAT Directive. 
95 Art. 167a of the VAT Directive. 
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2.6 Mixed Activities 

2.6.1 General 
There are cases where taxable persons pursue both taxable and 
non-taxable activities. This applies to a farmer who receives 
subsidies from the EU or the national authorities for certain 
activities, but who also sells goods, like for example, grain to 
external parties. One part of the business activities of that 
farmer lies outside the scope of VAT (non-taxable) while the 
other is subject to VAT. This also applies to financial institu-
tions, such as banks, which conduct both exempt financial ac-
tivities96 and taxable transactions such as advisory services. The 
activities of such persons are for VAT purposes sometimes 
called mixed activities.  

When taxable persons supply goods or services that are sub-
ject to reduced tax rates they are in general permitted to deduct 
input VAT. Even though the activities are only taxed with, for 
example, a six-per-cent output VAT, not only is the six-per-
cent input VAT deductible, but the entire input VAT of the ac-
quisition. Hence, a person with some supplies that are subject 
to the standard rate and other supplies that are subject to re-
duced rates does not have mixed activities.  

2.6.3 The Pro-Rata Calculation 
When a taxable person uses goods or services for mixed pur-
poses, only the proportion of the VAT that is attributable to 
taxable transactions or transactions that entitle to a refund of 
input VAT shall be deductible. In many cases, the taxable per-
son knows what the acquired goods or services are to be used 
for. If they are to be used for taxable purposes, the input VAT 
is deductible. If this is not the case, the input VAT is not de-
ductible. 

If the actual use of the goods or services cannot be decided 
at the time of the acquisition, or if the goods or services are to 
be used for both purposes, the deductible proportion has to be 
calculated in order to decide the deductible amount. This cal-
culation is often called the pro-rata calculation and is stipulated 
                                            
96 Art. 135.1 a-g of the VAT Directive. 
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in Article 174 of the VAT Directive. The deductible amount 
shall be made up by a fraction consisting of the following;  

• as numerator, the total amount, exclusive of VAT, of 
turnover per year attributable to transactions in respect 
of which VAT is deductible pursuant to Articles 168 
and 169;  

• as denominator, the total amount, exclusive of VAT, 
of turnover per year attributable to transactions in-
cluded in the numerator and to transactions in respect 
of which VAT is not deductible. 

In the denominator, the Member States may include the 
amount of subsidies other than those directly linked to the price 
of goods and services. In the case where a farmer receives sub-
sidies for, for example, the construction of wetlands such sub-
sidies may be included in the denominator.  

Not all supplies of goods or services shall, however, be in-
cluded in the fraction. The amount of turnover attributable to 
the supply of capital goods used by the taxable person for the 
purposes of his business as well as to incidental real estate and 
financial transactions shall be excluded.  

Under Article 175 of the VAT Directive, the deductible pro-
portion shall be determined on an annual basis, fixed as a per-
centage and rounded up to a figure not exceeding the next 
whole number. The provisional proportion for one year shall 
be calculated on the basis of the preceding year's transactions. 
In the absence of any such transactions to refer to, or where 
they were insignificant in amount, the deductible proportion 
shall be estimated provisionally, under the supervision of the 
tax authorities, by the taxable person on the basis of his own 
forecasts. Member States may, however, retain the rules in 
force on 1 January 1979 or, in the case of the Member States 
which acceded to the Community after that date, on the date 
of their accession. Deductions made on the basis of such provi-
sional proportions shall be adjusted when the final proportion 
is fixed during the following year. In practice this means that 
the opening figures shall be used throughout the year. When 
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the accounts are closed, the closing figures show the actual pro-
portion. When the final proportion is fixed, the input VAT is 
adjusted. This adjustment may lead to a refund of VAT from 
the tax administration or to additional payments of VAT. 

2.6.3 Alternative Calculations 
The Member States have the discretion to use alternative cal-
culations for the deductible amount (Article 173 of the VAT 
Directive). Member States may authorise the taxable person to 
determine a proportion for each sector of his business, pro-
vided that separate accounts are kept for each sector. In this 
case, the turnover base pro-rata fraction is used. However, one 
and the same taxable person will apply several different deduct-
ible proportions. The Member States may also require a taxa-
ble person to determine a proportion for each sector of his busi-
ness and to keep separate accounts for each sector.  

The Member States may authorise or require the taxable per-
son to make the deduction on the basis of the use made of all 
or part of the goods and services. To establish the deduction on 
the basis of the use made of the goods or services may be a 
fairly advanced operation. This was clarified by the CJEU in 
the Banco Mais case.97 In this case, Banco Mais was a bank 
that carried out leasing activities in the automobile sector and 
other financial activities. Leasing activities are taxable transac-
tions whereas financial activities are mainly exempt from VAT 
under Article 135.1 of the VAT Directive. As regards the mixed 
use goods and services, Banco Mais calculated its deductible 
proportion on the basis of a fraction containing, as a numera-
tor, the payments collected from the financial transactions in 
respect of which VAT is deductible, to which the turnover from 
the leasing transactions in respect of which VAT is deductible 
was added, and, as a denominator, the payments collected from 
all financial transactions, to which the turnover from all leasing 
transactions was added. Thus, Banco Mais applied the pro-rata 
calculation in Article 174 of the VAT Directive. In practice, 
that method led Banco Mais to consider that 39 per cent of the 
VAT due or paid on those goods and services was deductible. 
                                            
97 C-183/13 Banco Mais. 
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The Portuguese tax authorities, however, took the view, as re-
gards the leasing transactions, that using as a criterion the part 
of the turnover from transactions in respect of which VAT is 
deductible, without excluding from that turnover the part of 
the rental payments offsetting the acquisition cost of the vehi-
cles, had had the effect of distorting the calculation of the de-
ductible proportion. Under Portuguese law, the taxable person 
could be required to make the deduction on the basis of the use 
made of all or part of the goods and services. The CJEU ruled 
that the VAT Directive must be interpreted as not precluding a 
Member State, in circumstances such as those in the main pro-
ceedings, from requiring a bank, which, inter alia, carries out 
leasing activities, to include in the numerator and denominator 
of the fraction used to determine a single deductible proportion 
for all of its mixed use goods and services. Instead Member 
States should only require the inclusion of the part of the rental 
payments made by customers as part of their leasing agree-
ments that corresponds to interest, where that use of the goods 
and services is primarily caused by the financing and manage-
ment of those contracts, that being a matter for the national 
court to ascertain. This resulted in a much more limited right 
of deduction than when applying the general rule in Article 
174. 

In a later case, Volkswagen Financial Services, the CJEU es-
tablished that Article 173(2)(c) of the VAT Directive does not 
enable Member States, generally, to apply to all similar types 
of transactions in the automotive sector, such as the hire pur-
chase transactions at issue in the main proceedings, a method 
of apportionment which does not take account of the value of 
the vehicle when it is supplied. In particular, in the light of the 
fundamental nature of the right to deduct, where the method 
by which the deduction is calculated does not take account of 
an actual and non-negligible allocation of a share of the general 
costs to transactions giving rise to a right to deduct, such a 
method cannot be regarded as objectively reflecting the actual 
share of the expenditure resulting from the acquisition of 
mixed use goods and services that may be attributed to those 
transactions. Consequently, such a method is, according to the 
CJEU, not capable of ensuring a more precise apportionment 
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than that which would arise from the application of the turno-
ver-based allocation key.98 

The Member States may authorise or require the taxable per-
son to make the deduction in accordance with the general rule 
in Article 174 of the VAT Directive, in respect of all goods and 
services used for all transactions referred to therein. When this 
method is used, the pro-rata calculation in Article 174 is ap-
plied also when the acquisitions are made entirely for exempt 
or fully taxable purposes. The taxable persons do not have to 
worry about how the goods or services are actually going to be 
used. They simply apply the same deductible proportion on all 
acquisitions.  

The last option for the Member States stipulated in Article 
173 of the VAT Directive, is that they may provide that, where 
the VAT which is not deductible by the taxable person is insig-
nificant, it is to be treated as nil. This is a simplification meas-
ure, which many Member States have chosen to implement.  

2.6.4 Taxable and Out of Scope Activities 
When activities are not exempt but are tax-free because they 
are outside the scope of VAT, Articles 173-175 of the VAT Di-
rective are not directly applicable. In the Securenta99 case, the 
CJEU ruled that the determination of the methods and criteria 
for apportioning input VAT between economic and non-eco-
nomic activities within the meaning of the VAT Directive is at 
the discretion of the Member States which, when exercising 
that discretion, must take into consideration the aims and 
broad logic of that Directive and, on that basis, provide for a 
method of calculation which objectively reflects the part of the 
input expenditure actually to be attributed to those two types 
of activity respectively. Consequently, the methods for dealing 
with this kind of mixed activity may differ from one Member 
State to another. 

                                            
98 C-153/17 Volkswagen Financial Services pp. 56-57. 
99 C-437/06 Securenta. 
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2.7 Restrictions in the Right of Deduction 
Even though VAT is harmonised in the EU, the national provi-
sions regarding the right of deduction differ to some extent be-
tween the different Member States. Article 176 of the VAT Di-
rective is one reason for the differences. According to this Arti-
cle, the original Member States were allowed to retain all the 
exclusions from the right to deduct input VAT that they en-
joyed on 1 January 1979. Member States that acceded to the 
EU after that date were able to retain all the exclusions that 
they enjoyed on the date of their accession. The Member States 
are not allowed to extend the exclusions; they are only allowed 
to retain them. Thus, they have to make sure that the exclusions 
are not interpreted or applied in a broader sense than at the 
point in time that is applicable to them. Such exclusions often 
regard cars, motorbikes and representation expenses.  

2.8 Exercising the Right of Deduction 
When taxable persons exercise their right of deduction, they 
make the deduction by subtracting from the total amount of 
VAT due for a given tax period the total amount of VAT in 
respect of which, during the same period, the right of deduction 
has arisen and is exercised.100 The right of deduction arises at 
the time the deductible tax becomes chargeable.101 If the input 
VAT exceeds the output VAT for a given tax period, the Mem-
ber States may decide whether the exceeding amount shall be 
refunded to the taxable person or whether it should be carried 
forward to the following tax period.102  

In order to exercise the right of deduction, the taxable person 
must in general hold an invoice. It is only in the case of certain 
intra-Union acquisitions that the holding of an invoice is not 
an absolute requirement. There are detailed rules in Articles 
217-249 of the VAT Directive (amended by Directive 
2010/45/EU) regarding the content of invoices and how invoic-
ing should be carried out. Both electronic and paper invoices 

                                            
100 Art. 179 of the VAT Directive. 
101 Art. 167 of the VAT Directive. 
102 Art. 183 of the VAT Directive. 
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are valid for VAT purposes. These requirements are valid in all 
Member States, but how strictly the formalities are upheld var-
ies.  

2.9 Adjustments in Deductions 

2.9.1 Adjustments in general 
The right to deduct input VAT is immediate. In order to exer-
cise the right of deduction, the taxable person has to make a 
decision by the time of the acquisition whether and to what 
extent the input VAT shall be deducted. Circumstances may 
change after the original deduction, which make the original 
deduction wrong. Therefore, Articles 184-192 of the VAT Di-
rective provide means for adjusting input VAT.  

Where the initial deduction is higher or lower than the level 
to which the taxable person was entitled, the deduction shall 
be adjusted.103 Adjustments shall in particular be made where 
some changes occur in the factors that determine the amount 
to be deducted and thus the changes that occur after the VAT 
return has been made.104 This is the case when purchases are 
cancelled or price reductions are obtained.105 Adjustments 
shall, however, not be made if the transactions with goods or 
services remain wholly or partially unpaid, if they are de-
stroyed, lost or stolen, provided that this is duly proved or con-
firmed. In the case of theft or unpaid transactions, the Member 
States may require adjustment.106 From the case law of the 
CJEU it is established that a demolition of a building does not 
constitute such a change that results in an obligation of adjust-
ment of input VAT.107 

                                            
103 Art. 184 of the VAT Directive. 
104 Art. 185.1 of the VAT Directive. 
105 Art. 185.1 of the VAT Directive. 
106 Art. 185.2 of the VAT Directive. 
107 C-257/11 Gran Via Moinesti pp. 41-42. 
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2.9.2 Adjustments and Capital Goods 
There is a certain adjustment regime for capital goods,108 under 
which there is an established procedure for calculating the ad-
justments to the initial deduction.109 The adjustment regime 
seeks to ensure the accuracy of deductions and, consequently, 
the neutrality of the tax burden.110 It takes the economic life-
time of the goods into consideration.111 Thus, the adjustment 
shall be spread over five years including the year in which the 
goods were acquired or manufactured.112 Where immovable 
property is acquired as capital goods, the Member States may 
extend the adjustment period up to 20 years.113  

The adjustment regime for capital goods applies when a per-
son acquires capital goods in his capacity as a taxable person 
and allocates them to his economic activity within the meaning 
of the VAT Directive.114 Consequently, the taxable person does 
not actually have to use the goods in an economic activity im-
mediately, as long as there is an initial intention to use them in 
an economic activity.115 

For the purposes of the adjustment regime for capital goods, 
the Member States shall define the concept of ‘capital goods’.116 
Unlike the concept of ‘capital goods’ in Article 174.2 (a) of the 
VAT Directive there is no autonomous and uniform interpre-
tation of capital goods in this regard.117 The kind of goods that 
are subject to the adjustment regime for capital varies therefore 
in the different Member States.  

                                            
108 Art. 187-191 of the VAT Directive. 
109 C-97/90 Lennartz p. 12. 
110 C-184/04 Uudenkaupungin kaupunki p. 26. 
111 See 50/87 Commission v France p. 21. 
112 Art. 187.1 of the VAT Directive. 
113 Art. 187.1of the VAT Directive. Regarding the adjustment period for immovable 
property, see C-72/05 Wollny pp. 46-47. 
114 C-97/90 Lennartz p.17. 
115 C-97/90 Lennartz p. 14-16. 
116 Art. 189 (a) of the VAT Directive.  
117 C-98/07 Nordania Finans and BG Factoring p. 35 
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In a standard case, with an adjustment period of five years, 
the annual adjustment shall be one fifth.118 The adjustment 
shall be made based on the variations in deduction entitlement 
over the years.119 However, if capital goods are supplied during 
the adjustment period, the capital goods shall be treated as if 
they had been applied to an economic activity of the taxable 
person up until the expiry of the adjustment period.120 In this 
case, the economic activity shall be presumed to be fully taxed 
in cases where the supply of the capital goods is taxed.121 In the 
opposite situation, where the supply of goods is not taxed, the 
economic activity shall be presumed to be fully exempt.122 In 
the case of a supply, the adjustment of input VAT shall be made 
only once in respect of all the time covered by the remaining 
adjustment period.123 However, where the supply of capital 
goods is exempt, Member States may waive the requirement 
for adjustment insofar as the purchaser is a taxable person us-
ing the capital goods in question solely for transactions in re-
spect of which VAT is deductible.124 

2.10 Fraud and Abuse 

2.10.1 Fraud 
Fraudulent transactions may affect the right to deduct input 
VAT for other taxable persons in a negative way. A taxable 
person, who knew or should have known that with his pur-
chase he was taking part in a transaction connected to a fraud-
ulent evasion of VAT, shall be regarded as a participant in that 
fraud, regardless of whether or not he profited from the resale 
of the goods. That is because in such a situation the taxable 

                                            
118 Art. 187.2 of the VAT Directive. 
119 Art. 187.2 of the VAT Directive. 
120 Art. 188.1 of the VAT Directive. 
121 Art. 188.1 of the VAT Directive. 
122 Art. 188.1 of the VAT Directive. 
123 Art. 188.2 of the VAT Directive. 
124 Art. 188.2 of the VAT Directive. 
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person aids the perpetrators of the fraud and becomes their ac-
complice. In addition, such an interpretation may be a tool to 
prevent such actions by making it more difficult to carry out 
fraudulent transactions. Therefore, the entitlement to the right 
to deduct input VAT shall be refused.125 

2.10.2 Abuse 
A fundamental principle of EU law is the principle of prohibi-
tion of abusive practices or abuse of law. This principle pro-
hibits that advantages of EU law are granted in cases of abuse 
of law. The principle appeared for the first time 2006 in EU 
VAT Law in the Halifax case126 and is formulated by the court 
as a general anti-avoidance rule. An abusive practice can be 
held to exist where: 

• the transactions concerned, notwithstanding the formal 
application of the conditions laid down by the relevant 
provisions of the VAT Directive and the national legis-
lation transposing it, result in the accrual of a tax ad-
vantage the granting of which would be contrary to the 
purpose of those provisions; 

• it is apparent from a number of objective factors that 
the essential aim of the transactions concerned is to ob-
tain a tax advantage. 

If these two conditions are fulfilled, the transactions involved 
in an abusive practice must be redefined so as to re-establish 
the situation that would have prevailed in the absence of the 
transactions constituting that abusive practice. According to 
the Weald Leasing Ltd case the redefinition by that court must 
go no further than is necessary for the correct charging of the 

                                            
125 Joined cases C-439/04 and 440/04 Kittel. 
126 C-255/02 Halifax. 
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VAT and the prevention of tax evasion.127 The CJEU has fur-
ther developed the principle of prohibition of abusive practices 
in cases such as Part Service128 and Paul Newey.129 

If an abuse results in a situation where a person has set up a 
chain of transactions in order to obtain a deduction that this 
person normally would not have been entitled to, the redefini-
tion results in that the right of deduction will be denied due to 
the redefinition. However, if output VAT has also been charged 
in this chain of transactions, the redefinition will also affect the 
output VAT, if the chain of transactions is neglected for VAT 
purposes. 

2.11 What Can Be Learnt from the EU VAT Directive and the Case 
Law of the CJEU on Deductions on Input VAT? 
The fundamentals of the right to deduct input VAT are the 
principle of neutrality as it is defined by the CJEU in its case 
law. According to this principle, the deduction system is meant 
to relieve the trader entirely of the burden of the VAT payable 
or paid in the course of all his economic activities. The common 
system of value-added tax therefore ensures that all economic 
activities, whatever their purpose or results, provided that they 
are themselves subject to VAT, are taxed in a wholly neutral 
way.  

Almost all the different aspects on the right of deduction dis-
cussed above relate to the principle of neutrality. Only the re-
strictions allowed in Article 176 of the VAT Directive do not, 
but, on the other hand, they are not allowed to be extended. In 
that sense, the restriction of the restrictions upholds the princi-
ple of neutrality. 

The direct link between input and output transactions con-
tributes to relieving the trader who is carrying out taxable ac-
tivities from the burden of VAT. If there were no direct-link 
doctrine, this allocation would be difficult to make. The timing 
issue is just as important, because if there were no set time 

                                            
127 C-103/09 Weald Leasing Ltd. 
128C-425/06 Part Service. 
129 C-653/11 Paul Newey. 
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when the VAT would become deductible, there would be a risk 
that the deduction system would not be efficient. 

The allocation of input VAT to taxable and tax-exempt pro-
visions under Articles 173-175 of the VAT Directive helps to 
link input VAT to taxable or non-taxable transactions, and 
hence, makes only the VAT linked to taxable transactions de-
ductible. Exercising the right of deduction by presenting an in-
voice is a way of proving the existence of input VAT, which is 
fundamental for the principle of neutrality. The adjustment re-
gime makes the deduction neutral over time.  

Fraud and abuse finally outweigh the principle of neutrality, 
where the taxpayers’ interest of deduction is balanced against 
the interest of combatting fraud and abuse. Thus, also the fraud 
and abuse doctrines relate to neutrality. 

To sum up, the right to deduct input VAT relies (up)on a 
simple principle of neutrality which pans out into the specific 
deduction rules of the VAT Directive. The rules are, however, 
not simple and straightforward but are instead rather complex. 
There are also a great number of cases from the CJEU showing 
that the variation of the questions that can be referred to the 
CJEU is almost inexhaustible. Taking a more philosophical ap-
proach to the question, we have learnt that no matter how 
much you know about the right to deduct input VAT, there 
will always be more to learn and explore. 
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3. Comparative findings 

3.1 Introduction 
In this chapter, the main comparative findings are presented. 
The comparison focuses on Austria and Sweden, but compari-
sons with Germany are also made. In addition, this chapter 
provides answers to RQ 4-6: “What differences can be identi-
fied between the domestic VAT acts in Austria, Germany and 
Sweden compared to each other and compared to the EU VAT 
Directive?” “How can the differences be explained, for exam-
ple, regarding permitted exceptions from the VAT Directive or 
different interpretations of the EU VAT Directive?” “Which of 
the identified differences should be kept, and which should be 
abolished?” Chapter 3 also includes RQ 2: “What impact do 
differences in the right to deduct input VAT in different juris-
dictions have on the EU VAT system, in the way it is intended 
to work?” 

This chapter begins with the actual comparison, which is car-
ried out in 3.2-3.6. The research questions of this chapter are 
answered in section 3.7.  

3.2 The Austrian and Swedish VAT Acts in General 

3.2.1 Historical background 

3.2.1.1 Austria 
Austria introduced VAT on 1 January 1973 and acceded to the 
EU on 1 January 1995. The introduction of VAT in Austria 
was an important part of a trade agreement with the European 
Community (EC) that Austria concluded with the EC in 1973. 
What was introduced was thus not the EU VAT system itself, 
but it was driven by the EU system.130 

The first modern general sales tax was introduced in Austria 
as a result of the World War I, when the Austrian state was in 
need of funding. The legal framework was the Reconstruction 

                                            
130 See Ruppe, Hans Georg, Umsatzsteuergesetz Kommentar, Dritte, überarbeitete 
und erweiterte Auflage, Wien 2005 p. 4. 
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Law, Wiederaufbaugesetz,131 from 1922 and accompanying 
regulations.132 In spite of the fact that the name of the tax was 
the sales of goods tax, Warenumsatzsteuer, not only goods 
were taxed but also services. The tax was collected once for all 
the phases in the transaction chain by a person in one of the 
first phases, Phasenpauschalierung. For example, the farmer 
was the taxable person for the seed that he or she had har-
vested.133  

The tax was replaced by the German sales tax on 1 May 
1938, Umsatzsteuergesetz (UStG). The German sales tax was 
a so-called Brutto-Allphasenbruttosteuer, a tax that was col-
lected in all the phases of the transaction chain without deduc-
tion for input tax. This tax was kept even after the end of the 
Second World War until 1959, when it was replaced by the 
UStG in 1959.134 This tax was also a Brutto-Allphasenbruttos-
teuer, collected in all the phases of the transaction chain, since 
there did not seem to be any point in returning to the old 
Phasenpauschalierung tax, collected in one phase of the trans-
action chain.135 This tax remained until it was replaced by VAT 
in 1973.  

When Austria acceded to the EU in 1995, the UStG 1972 was 
replaced by the new UStG 1994 (Austrian VAT Act, AVATA). 
The VAT rules regarding the Common Market, for example, 
the provisions on intra-Union acquisitions, were introduced in 
an attachment to the UStG 1994. The rules in the attachment 
were called “articles” while the rules in the UStG were sections 
(§). 

3.2.1.2 Sweden 
Sweden introduced VAT on 1 January 1969 and acceded to the 
EU on 1 January 1995. What was introduced was not the EU 

                                            
131 27.11.1922 BGBl. 843. 
132 Verordnung der Bundesregierung vom 10. und 11.3.1923 BGBl. 120 und 121. 
133 Ruppe 2005 p. 3. 
134 BGBl. 1958/300. 
135 Ruppe 2005 p. 3. 
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VAT system. However, the preparatory works to the draft leg-
islation state that the intention was to follow the development 
in Denmark that had introduced VAT in 1967 and the EC 
Member States that were about to introduce VAT in the next 
few years.136  

The first modern general sales tax was introduced in Sweden 
in 1940 and entered into force on 1 January 1941.137 Just like 
the first Austrian general sales tax from 1922, the Swedish tax 
was initiated by a war, in this case the Second World War. Even 
though Sweden did not participate actively in the War, it had 
an impact on the public finances. The tax was abolished on 1 
January 1947, after the war had ended in 1945.  

This tax was levied on the sale138 of goods in stores. A shop-
keeper was a taxable person. It was up to the shopkeeper to 
decide whether the purchaser was a retailer or a consumer. Tax 
had to be levied in the latter but not in the former case. Some 
goods were, however, defined as store merchandise and always 
had to be taxed, irrespective of the character of the purchaser. 
The general tax rate was 5 per cent, but some goods, for exam-
ple, gold jewellery, were taxed at 20 per cent.139  

The next general sales tax to be introduced in Sweden was 
the general goods tax of 1960,140 the so-called omsen. What 
was taxed was the sale of goods and certain services to con-
sumers.141 Not only private persons were consumers, but also 
the state and the municipalities, as well as businesspersons, 
when they acquired machinery, equipment and consumables.142 
When the tax was introduced, the tax rate was 4 per  cent. 

                                            
136 Kungl. Maj:ts proposition nr 100 år 1968 med förslag till förordning om mer-
värdeskatt, m. m.; given Stockholms slott den 22 mars 1968 s. 25. 
137 Kungl. Maj:ts förordning (1940:1000) om allmän omsättningsskatt. 
138 SW: butiksförsäljning.  
139 See Sterner, Harry, Omsättningsskatten. Författningstext och kommentar, Stock-
holm 1940 p. 14. 
140 Kungl. Maj:ts förordning (1959:507) om allmän varuskatt. 
141 12 § 1 mom. Kungl. Maj:ts förordning (1959:507) om allmän varuskatt. 
142 12 § anv. fjärde stycket första och andra meningarna Kungl. Maj:ts förordning 
(1959:507) om allmän varuskatt. 
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When the tax was abolished on 31 December 1968, the tax rate 
had risen to 10 per cent. 

When VAT, momsen, was introduced in 1969, the VAT rate 
was the same for its precursor omsen. Nowadays, the standard 
VAT rate is 25 per cent. A general taxation of services was in-
troduced in 1991.143 In 1994, the VAT Act from 1968144 was 
replaced with the current Swedish VAT Act (SVATA).145 It was 
finally adjusted to the VAT rules regarding the Common Mar-
ket, for example, the provisions on intra-Union acquisitions, 
on 1 January 1995.146 

3.2.2 The Main Rule 
Under the main rule in Austria, a taxable person may deduct 
input VAT that another taxable person has reported separately 
in an invoice regarding the supply of goods and services within 
the country.147 There is no rule like Article 168 of the VAT Di-
rective that stipulates that the goods and services should be 
used for the purposes of the taxed transactions of a taxable 
person. Instead, there are rules stating that the right of deduc-
tion is precluded insofar as the goods or services are used for 
tax-free transactions.148 In Sweden, persons who carry out tax-
able activities have the right to deduct input VAT on acquisi-
tions and imports relating to the activities.149  

Both the AVATA and the SVATA differ slightly from the 
VAT Directive. The AVATA has a different technical solution 
to the Directive. Firstly, the right of deduction is technically the 
main rule, with exceptions where there is no such right. Sec-
ondly, the invoice is an independent requirement for deduction. 
The SVATA does not mention taxable transactions but rather 

                                            
143 See Government Bill - prop. 1989/90:111 s. 86 och 88. 
144 SFS 1968:430. 
145 Mervärdesskattelagen (1994:200). 
146 SFS 1994:1798. 
147 S. 12 Para. 1 AVATA. 
148 S. 12 Para. 3 No. 1-4 AVATA. 
149 Ch. 8 S. 3 SVATA. 
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taxable activities. The Directive is hence transaction-orien-
tated, whereas the SVATA is activity-orientated in its ap-
proach. The overall message is, however, the same.  

3.2.3 Mixed activities 
Neither the AVATA nor the SVATA has implemented Articles 
173-175. Under Section 12 Paragraph 4 AVATA, a taxable 
person who carries out both taxable and tax-free transactions 
should divide the input VAT in a deductible and a non-deduct-
ible part. This is a division on the basis of the use made.150 An 
alternative to such a division is to apply the general rule turn-
over-based pro-rata calculation in Article 174 of the VAT Di-
rective for all input transactions151 or only for the input trans-
actions that relate to mixed use.152  

When Sweden acceded to the EU, the Swedish legislator did 
not bother to change the old rule from the VAT Act from 1968. 
Hence, there is no trace whatsoever of Articles 173-175 of the 
VAT Directive. Instead, there is a two-step method to decide 
the right of deduction for input transactions acquired for mixed 
use. The first step should be applied when the use of the ac-
quired item is already known. In this case the input VAT shall 
be deducted on the basis of the use made. If, for example, a 
person knows that five out of the ten items acquired shall be 
used for non-taxable purposes, then 50 per cent of the input 
VAT is deductible. In cases of truly mixed use, when an item is 
used for both activities in a more unspecified way (step 2), the 
deduction shall be made on a reasonable basis.153 Since the Tax 
Agency does not accept an approximate percentage of the de-
ductible amount, reasonable basis is a blunt tool for both the 
Tax Agency and the taxpayers. The Tax Agency requires either 
a whole number, when a turnover-based method is used, or a 

                                            
150 Art. 173.2 (c) of the VAT Directive. 
151 Art. 173.2 (d) of the VAT Directive. 
152 S. 12 Para. 5 AVATA. 
153 Ch. 8 S. 13 SVATA. 
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whole number and two decimals when any other method is ap-
plied.154  

In order to give reasonable basis a content, the Tax Agency 
has issued a statement where different ways of determining the 
deductible proportion are described. The turnover-based pro-
rata calculation in Article 174 of the VAT Directive is the main 
rule. However, for real estate, square metres put to taxable or 
non-taxable use should be applied. There are also other meth-
ods, namely: 

• Car costs: mileage 
• Advisory services: time tracking 
• Machines: machine hours 
• The above-mentioned adjusted turnover-based calcu-

lation applied by the CJEU in Banco Mais.155 
 

When comparing the AVATA with the SVATA, the former is 
closer to the VAT Directive than the latter. The main rule in 
the AVATA is an actual use-model, which is not as easy to ap-
ply as the alternative methods based on turnover. It is, how-
ever, in general up to the taxpayer to decide which method to 
use. Hence, the AVATA provides the taxpayers with an easy-
to-apply model for deciding the deductible proportion. The 
SVATA, on the other hand, looks flexible, but is not, at least 
in the view of the Tax Agency. Hence, it would be more pre-
dictable for the taxpayers if the law were more precise than just 
establishing reasonable basis.  

Overall, it is seldom a good idea not to adapt the law to a 
directive, and just to hope that everything will be solved 
through interpretations in line with the Directive. Even where 
the wording of the law is close to the Directive, a great deal of 
EU law has to be interpreted in the national law, since the CJEU 
constantly provides new interpretation data through its case 
law. 

                                            
154 The Swedish Tax Agency, Skatteverket, Avdragsrätt för mervärdesskatt – fördel-
ning efter skälig grund, 2015-08-25, Dnr: 131 446423-15/111. 
155 The Swedish Tax Agency, Skatteverket, Avdragsrätt för mervärdesskatt – fördel-
ning efter skälig grund, 2015-08-25, Dnr: 131 446423-15/111. 



70 
 

ELEONOR KRISTOFFERESSON Deduction of Input VAT 
 

3.3 Taxable Person as a Requirement for the Right of Deduction 
Only taxable persons have the right to deduct input VAT. Ac-
cession to the EU did not lead to the concept of the taxable 
person being brought into the law, neither in AVATA nor the 
SVATA,. In the AVATA, the concept Unternehmer (business 
person),156 which stems from the old German Brutto-Allpha-
sensteuer, was kept. For this reason, also the German VAT Act 
contains this concept.157 In Sweden, the concept business activ-
ities158 was used with a direct reference to the corresponding 
concept in the Income Tax Act.159 In the SVATA, but not in the 
AVATA, this has now been replaced by the concept taxable 
person. 

One example from the AVATA is the so-called 
Liebhaberei.160 A person who carries out Liebhaberei is not 
considered to be a businessperson. Liebhaberei is defined as an 
activity that does not have the purpose of generating any profit 
in the long run.161 From an income tax perspective, losses in 
Liebhaberei are not deductible. For an economic activity under 
the VAT Directive, the purpose and the result of an activity are 
of no importance for the taxability of VAT. Therefore, the ac-
tual wording of the Austrian VAT Act (AVATA) is in conflict 
with Article 9 of the VAT Directive. In Germany, Liebhaberei 
is considered as irrelevant for VAT purposes. 

Another example from national law where the scope of tax-
able person is narrower than the Directive is with regard to 
Swedish charitable non-profit making associations. The Swe-
dish VAT Act (SVATA) refers to the Swedish Income Tax Act 
(SITA). Charitable non-profit making associations are in gen-
eral as such exempt from income tax, and to the same extent 

                                            
156 S. 2 AVATA. 
157 S. 2 Umsatzsteuergesetz in der Fassung der Bekanntmachung vom 21. Februar 
2005 (BGBl. I S. 386), UStG.  
158 Yrkesmässig verksamhet.  
159 Ch.13 S. 1 inkomstskattelagen (1999:1229), SITA. 
160 Gewerbliche oder berufliche Tätigkeit. Sect. 2 Para. 5 No. 2 AVATA. 
161 S. 2 Para. 5 No. 2 AVATA. 
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exempt from VAT. Already in 2002 a public inquiry estab-
lished that Chapter 4 Section 8 SVATA ought to be abolished, 
since it had a wider scope than the exemptions for charitable 
activities in the Directive.162 The proposal did not, however, 
result in any legislation. The Commission initiated an infringe-
ment procedure against Sweden in 2008.163 The commission 
criticised Sweden for using the charitable and non-profitable 
character of the activities as a determining criterion for whether 
an association is a taxable person or not. This was not consid-
ered to be consistent with the fact that the activity should be an 
economic activity regardless of the purpose or result of that ac-
tivity. At the beginning of 2015, the Swedish government 
reached a political agreement with the Commission that Swe-
den could maintain the broad exemption for charitable non-
profit making associations, even though Swedish legislation is 
not fully consistent with the VAT Directive. It is, however, still 
possible for such Swedish associations to call for direct effect 
and register for VAT in those cases where the Swedish exemp-
tion is wider than the exemptions listed in the VAT Directive. 

3.4 Exercising the Right of Deduction 
Maybe the greatest difference between Austrian and Swedish 
law can be seen in the exercising of the right of deduction. As 
mentioned above, the main rule on the right of deduction in 
Section 12 Paragraph 1 AVATA expressly mentions invoices as 
a strict requirement for deduction. In the SVATA, invoices are 
mentioned as a means of evidence. Under Chapter 8 Section 17 
SVATA, the right of deduction shall be proved through an in-
voice. In the VAT Directive, on the other hand, holding an in-
voice is a formal requirement for the right of deduction.  

In Austria, the Tax Agency cannot allow a deduction when 
the purchaser does not have an invoice, or when the invoice is 

                                            
162 SOU 2002:74 p. 311. 
163 The European Commission 26.06.2008, 2007/2311, C(2008) 2803.  
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not correct.164 In Sweden, the Tax Agency is flexible when the 
invoice is not correct. According to a statement from the Tax 
Agency from December 2018, the main rule is that the pur-
chaser shall have the opportunity to complete or correct the 
invoice.165 If there is something missing in the invoice, the pur-
chaser must be able to present the missing information in an-
other document. An invoice may thus consist of several docu-
ments. If the purchaser does not have any other documentation 
where the missing information can be found, the seller shall 
correct the invoice, and is also obliged to do so. 

Whereas Austria has a strict approach, Sweden has a flexible 
approach towards deficient invoices. The VAT Directive and 
the case law of the CJEU is not as strict as Austria, but still 
rather strict. However, when an invoice does not reflect reality, 
for example, the wrong seller is given in the invoice, an acquirer 
may rely on the invoice, as long as he or she is not acting in bad 
faith.166  

3.5 Adjustment of Input VAT 
According to the VAT Directive, the Member States have a 
great deal of discretion. The Member States may define the con-
cept of capital goods, specify the amount of VAT which is to 
be taken into consideration for adjustment, adopt any 
measures needed to ensure that an adjustment does not give rise 
to any unjustified advantage and permit administrative simpli-
fications.167 Consequently, there are differences between Aus-
tria and Sweden. 

In Sweden, capital goods are defined as machinery, equip-
ment and similar fixed assets whose value decreases and the 

                                            
164 See  Stoll, Gerold, Rechnungsausstellung und Vorsteuerabzug. Anspruch und 
Durchsetzung, LexisNexis ARD Orac, Wien 2004 (Band 45 i Schriften und aktuelle 
Beiträge zum österreichischen Abgabenrecht herausgegeben von Univ.-Prof. Dr. 
Wolfgang Gassner) p. 82. 
165 The Swedish Tax Agency, Skatteverket, Brister i fakturans innehåll, 2018-12-05, 
Dnr: 202 503957-18/111.  
166 See Kristoffersson, Eleonor, Att styrka avdragsrätt för ingående skatt med fak-
tura, Svensk skattetidning 2016 p. 190. 
167 Art. 189 of the VAT Directive.  
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input VAT at the acquisition amounts to SEK 50,000 (approx-
imately EUR 5,000).168 Also, immovable property may be sub-
ject to adjustment.169 In Austria, capital goods are defined as 
fixed assets and include both movable and immovable prop-
erty.170 They do not, however, include assets with an input 
VAT that does not exceed EUR 220, which is a lower amount 
than in Sweden.171  

The adjustment period is five years for all assets except im-
movable property, where the adjustment period may be ex-
tended to up to 20 years.172 Consequently, the adjustment pe-
riod for immovable property is ten years in Sweden and 20 in 
Austria.173  

3.6 Fraud and Abuse 
Under Section 12 Paragraph 1 AVATA, if a businessperson 
knows or should have known that the transaction was con-
nected to a fraudulent evasion of VAT, there is no right to de-
duct input VAT. In Sweden, there is no similar provision. The 
Supreme Administrative Court has, however, ruled that the 
fraud doctrine of the CJEU applies without implementation.174  

There is a similar situation regarding abuse. In Austria, there 
is a general anti-avoidance rule (GAAR) in Section 22 in Bun-
desabgabenordning.175 The same applies to Germany.176 In 
Sweden, there is no GAAR that applies on VAT, but the prin-
ciple of prohibition of abusive practices is still applied in Swe-
den.177 

                                            
168 Ch. 8 a S. 2 SVATA. 
169 Ch. 8 a S. 2 SVATA, 
170 S. 12 Para. 10 AVATA. 
171 S. 12 Para. 13 AVATA. 
172 Art. 187.1 of the VAT Directive. 
173 S. 12 Para. 10 AVATA and Ch. 8 a S. 6 SVATA. 
174 HFD 2013 ref. 12.  
175 BGBl. 1961/194. 
176 Sec. 42 Abgabenordnung, BGBl. I S. 3866, 2003 I S. 61. 
177 HFD 2013 ref. 12.  
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The explanation for these differences is probably the legal 
culture of the two jurisdictions. Austria has traditionally more 
legal text and a more literal and formal interpretation than 
Sweden, with fewer and shorter laws and a more pragmatic ap-
proach to the law.  

3.7 The Research Questions 

What differences can be identified between the domestic VAT acts in Aus-
tria, Germany and Sweden, compared to each other and compared to the 
EU VAT Directive and how might they be explained? 
In this chapter, some differences between the domestic VAT 
acts in Austria, Germany and Sweden, compared to each other 
and compared to the EU VAT Directive, have been identified. 
Germany and Austria are similar in the sense that they do not 
use the concept taxable person but instead Unternehmer or 
businessperson. Since VAT is harmonised through directives, 
this is not a problem, as long as the result of the VAT Directive 
is achieved. Using a very old and well-established national con-
cept, like the concept of Unternehmer, may, however, be bur-
dened by the prejudices of judges, tax officials and taxable per-
sons, which may prevent an efficient impact of EU Law. Swe-
den did not implement the concept taxable person originally, 
but has now introduced the concept.  

Sweden and Austria differ from each other regarding the 
treatment of mixed activities. Austria uses different options 
from the Directive (actual use and turnover-based pro-rata cal-
culation) whereas Sweden has its own very old national solu-
tion in the VAT Act from 1968. The Swedish Tax Agency in-
terprets the Swedish provision broadly and pads out the vague 
law with content from EU law, but also with its own calcula-
tion bases. The Swedish provision would be improved both 
from the perspective of legal certainty and the EU Law perspec-
tive if the wording were changed so that it is more in line with 
the VAT Directive. For example, the turnover-based pro-rata 
calculation should be introduced.  

Austria uses Liebhaberei for activities that are not considered 
to be economic activities. This concept is used both for income 
tax and VAT. In Germany, it is considered to be irrelevant for 
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VAT purposes and in Sweden, there are no corresponding pro-
visions and the concept is not supported by the VAT Directive. 
Since it has to be interpreted in line with EU law, it would prob-
ably be less confusing if it were removed from the AVATA.  

The Swedish provisions on non-profit organisations conflict 
with EU law. Since they depend on the SITA, no other Member 
States have the same rules. A closer harmonisation would be 
achieved without these rules. These rules are in place because 
of a long tradition of harmonising Swedish VAT and income 
tax from the time before Sweden’s accession to the EU.  

The role of invoices differs between Austria and Sweden. 
Austria and the EU take a stricter view regarding the correct-
ness of an invoice and how an invoice can be corrected. Sweden 
admits corrections of incorrect invoices as a main rule and finds 
that one invoice may consist of several different documents that 
together fulfil the requirements of an invoice. Furthermore, an 
invoice is a means of evidence in Swedish law, whereas it is a 
substantial requirement for the right of deduction in Austrian 
law.  

The adjustment rules differ from each other. These differ-
ences are expected and intended, since the Member States may 
lay down the detailed rules and have different options in this 
field.  

In the case of fraud and abuse, Austria but not Sweden has 
rules incorporating the anti-fraud and anti-abuse doctrines of 
the CJEU in the field of VAT. This can be explained by differ-
ences in legal culture between the two countries. It would, how-
ever, be clearer for the Swedish taxpayers if there were a pro-
vision in the VAT Act precluding deductions of input VAT in 
cases of fraud. Similarly, a GAAR including VAT would send 
a clearer message to the taxpayers from a national perspective. 
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Which of the differences identified should be kept, and which should be 
abolished?  
The table below summarises the differences and whether they 
should be abolished or not. 
Difference Intended 

by the 
EU, yes 
or no 

Abolished 
or not 

Why/why not 

Unternehmer No Yes Deeply rooted but 
does not fit into the 
EU VAT system. 

Liebhaberei No Yes No independent role 
in VAT. It has no 
meaning if it is inter-
preted in accordance 
with EU law. 

Swedish non-
profit organi-
sations 

No Yes Conflicts with the 
EU VAT system. 

Invoice as ev-
idence 

No No Sweden applies a 
softer and more flex-
ible approach, 
which does not risk 
distorting competi-
tion between Mem-
ber States. 

Adjustment 
of input VAT 

Yes No  

Fraud and 
abuse 

Neither Yes Explicit rules on 
fraud and abuse in-
creases legal cer-
tainty 
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What impact do differences in the right to deduct input VAT in different ju-
risdictions have on the EU VAT system, in the way it was intended to 
work? 
The attainment of the objective of establishing an internal mar-
ket presupposes the application in Member States of legislation 
on turnover taxes that does not distort conditions of competi-
tion or hinder the free movement of goods and services. It is 
therefore considered necessary to harmonise turnover taxes by 
means of a system of value added tax (VAT) that will eliminate, 
as far as possible, factors which may distort conditions of com-
petition, whether at the national or EU level.178 Differences in 
general make it either less or more attractive to act in one ju-
risdiction than in another. 

In the table above, I suggest that all the differences should be 
abolished, apart from the more liberal rules on invoices and the 
intended differences regarding adjustment of input VAT on 
capital goods. If the intended differences are to be abolished, it 
should be done through harmonisation at the EU level.  

The more liberal rules on invoices are very close to proce-
dural rules, which are not harmonised. As long as the proce-
dural rules are efficient and do not hinder the realisation of EU 
law, they are not likely to influence the free movement of goods 
and services. If a Member State still upholds the requirements 
of an invoice, but is flexible in a way that helps the taxpayers 
to fulfil the requirements if an invoice was not correct from the 
beginning, I cannot see that it would entail such an advantage 
that people and companies would choose to do business in Swe-
den instead of another country. It is still easier to send a correct 
invoice to start with, than sending a poor one and have it cor-
rected later. Hence, just like when taxable transactions are car-
ried out in any other EU country, the taxable persons will in 
general send correct invoices, even where it is possible to adjust 
them afterwards. 
 
 
  

                                            
178 Recital 4 of the Preamble of the VAT Directive.  
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4. Suggestions for Improvements to the EU VAT 
System 
The final research question was: In which respects might the 
EU VAT system be improved in order to achieve a more neutral 
VAT system, in the way the CJEU has defined the principle of 
neutrality? As mentioned above, the CJEU defines the principle 
of neutrality in the following way:  

The deduction system is meant to relieve the trader entirely 
of the burden of the VAT payable or paid in the course of all 
his economic activities. The common system of value-added tax 
therefore ensures that all economic activities, whatever their 
purpose or results, provided that they are themselves subject to 
VAT, are taxed in a wholly neutral way.179 

VAT is intended to be a tax on consumption. The consumer 
and not the taxable persons shall bear the burden of the tax. 
An alternative to VAT would be to have a general sales tax that 
is levied when goods and services are sold to consumers. Such 
a tax entails the challenge of defining consumers in such a way 
that double taxation does not occur. The person identified as a 
consumer can never be a taxable businessperson at the same 
time. In addition, it is important that the tax base is not too 
narrow, as otherwise the tax will not be efficient. 

Deduction of input VAT is not complicated when the taxable 
person only carries out taxable activities. Such persons are en-
titled to deduct all their input VAT. It becomes more compli-
cated for taxable persons who carry out mixed activities, when 
the deductible proportion should be decided. At first glance, 
the turnover-based pro-rata calculation in Article 174 seems 
simple and easy to apply. Taking a closer look, the Directive 
opens up for many different methods. Especially deduction on 
the basis of the use made of all or part of the goods and services 
opens up for almost anything. The Swedish solution of reason-
able basis is, from a legal certainty perspective, a new low 
point. It is padded out and given content by the Tax Agency 

                                            
179 C-268/83 Rompelman p. 19, C-37/95 Ghent Coal Terminal p. 15, and Joined 
Cases C-110/98 to C-147/98 Gabalfrisa and Others p. 44. 
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that can any time change its guidelines and which is not a 
source of law before the courts.  

Taking into consideration the nature of the tax as a tax on 
consumption, there should, in my opinion, be a presumption of 
deduction for taxable persons. Only if transactions are clearly 
linked to non-taxable transactions, the right of deduction 
should be excluded. For purchases made for mixed purposes, 
the turnover-based pro-rata calculation should suffice. 

Such a system would relieve traders who carry out taxable 
activities from input VAT to a greater extent. The system 
would also be easier to comply with and would be the same for 
all taxable persons with mixed activities, making the system 
fairer. Non-taxable businesspersons and consumers would still 
bear the entire burden of VAT, just as it is intended. It would 
also be easier to control the correctness of the deductions auto-
matically, if the system were more straightforward.  

Furthermore, the system would lead to more similar rules in 
all Member States, which would not distort conditions of com-
petition or hinder the free movement of goods and services, in 
other words it would achieve the overall aims of the EU VAT 
system. 
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C-78/00 Commission of the European Communities v Italian 
Republic, ECLI:EU:C:2001:579 
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(EDM) v Fazenda Pública, ECLI:EU:C:2004:243 

C-155/01 Cookies World Vertriebsgesellschaft mbH iL v Fi-
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Kingdom of Spain, ECLI:EU:C:2005:588 
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C-184/04 Uudenkaupungin kaupunki, ECLI:EU:C:2006:214 
C-280/04 Jyske Finans A/S v Skatteministeriet, 

ECLI:EU:C:2005:753 
Joind cases C-439/04 and 440/04 Axel Kittel v Belgian State 
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C-368/06 Cedilac SA v Ministère de l'Économie, des Finan-
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C-95/07 Ecotrade SpA v Agenzia delle Entrate - Ufficio di 
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C-371/07 Danfoss A/S and AstraZeneca A/S v Skatteminis-
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ECLI:EU:C:2016:417 

C-340/15 Christine Nigl and Others v Finanzamt Waldvier-
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C-400/15 Landkreis Potsdam-Mittelmark v Finanzamt Bran-
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C-332/14 Wolfgang und Dr. Wilfried Rey Grundstücksge-
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Borken and Manfred Strobel v Finanzamt Esslingen, E-
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Joined cases C-78/02, C-79/02 och C-80/02 Elliniko Dimosio 
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CLI:EU:C:2004:206 

C-384/04 Commissioners of Customs & Excise and Attorney 
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C-35/05 Reemtsma Cigarettenfabriken GmbH v Ministero 
delle Finanzen, ECLI:EU:C:2007:167 

C-249/05 Commission of the European Communities v Re-
public of Finland, ECLI:EU:C:2006:411 

C-95/07 C-95/07 Ecotrade SpA v Agenzia delle Entrate - Uf-
ficio di Genova 3, ECLI:EU:C:2008:267 

C-566/07 Staatssecretaris van Financiën v Stadeco BV, 
ECLI:EU:C:2009:380 

C-421/10 Finanzamt Deggendorf v Markus Stoppelkamp, 
ECLI:EU:C:2011:640 
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ECLI:EU:C:2011:871 
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Lüdenscheid, ECLI:EU:C:2012:799 

Article 167 of the VAT Directive 
C-10/08 Commission of the European Communities v Re-

public of Finland, ECLI:EU:C:2009:171 
C-368/09 Pannon Gép Centrum Kft v APEH Központi Hi-

vatal Hatósági Főosztály Dél-dunántúli Kihelyezett Hatósági 
Osztály, ECLI:EU:C:2010:441 

C-392/09 Uszodaépítő kft v APEH Központi Hivatal 
Hatósági Főosztály, ECLI:EU:C:2010:569 

Joined cases C-80/11 and C-142/11 Mahagében Kft v 
Nemzeti Adó- és Vámhivatal Dél-dunántúli Regionális Adó 
Főigazgatósága (C-80/11) and Péter Dávid v Nemzeti Adó- és 
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Vámhivatal Észak-alföldi Regionális Adó Főigazgatósága (C-
142/11), ECLI:EU:C:2012:373 

C-257/11 SC Gran Via Moineşti SRL v Agenţia Naţională de 
Administrare Fiscală (ANAF) and Administraţia Finanţelor 
Publice Bucureşti Sector 1, ECLI:EU:C:2012:759 

C-285/11 Bonik EOOD v Direktor na Direktsia ‘Obzhalvane 
i upravlenie na izpalnenieto’ — Varna pri Tsentralno uprav-
lenie na Natsionalnata agentsia za prihodite, 
ECLI:EU:C:2012:774 

C-643/11 LVK — 56 EOOD v Direktor na Direktsia ‘Ob-
zhalvane i upravlenie na izpalnenieto’ — Varna pri Tsentralno 
upravlenie na Natsionalnata agentsia za prihodite, 
ECLI:EU:C:2013:55 

C-500/13 Gmina Międzyzdroje v Minister Finansów, 
ECLI:EU:C:2014:1750 

C-183/14 Radu Florin Salomie and Nicolae Vasile Oltean v 
Direcția Generală a Finanțelor Publice Cluj 

Request for a preliminary ruling from the Curtea de Apel 
Cluj, ECLI:EU:C:2015:454 

C-518/14 Senatex GmbH v Finanzamt Hannover-Nord, 
ECLI:EU:C:2016:691 

C-332/15 Criminal proceedings against Giuseppe Astone, 
ECLI:EU:C:2016:614 

C-28/16 Magyar Villamos Művek Zrt. (MVM) v Nemzeti 
Adó- és Vámhivatal Fellebbviteli Igazgatóság 

Request for a preliminary ruling from the Kúria, 
ECLI:EU:C:2017:7 

C-101/16 SC Paper Consult SRL v Direcţia Regională a Fi-
nanţelor Publice Cluj-Napoca and Administraţia Judeţeană a 
Finanţelor Publice Bistriţa Năsăud, ECLI:EU:C:2017:775 

C-660/16 Finanzamt Dachau v Achim Kollroß and Finanz-
amt Göppingen v Erich Wirtl, ECLI:EU:C:2018:372 

C-664/16 Lucreţiu Hadrian Vădan v Agenţia Naţională de 
Administrare Fiscală – Direcţia Generală de Soluţionare a Con-
testaţiilor and Direcţia Generală Regională a Finanţelor Publice 
Braşov - Administraţia Judeţeană a Finanţelor Publice Alba, E-
CLI:EU:C:2018:933 

C-672/16 Imofloresmira - Investimentos Imobiliários SA v 
Autoridade Tributária e Aduaneira, ECLI:EU:C:2018:134 
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C-8/17 Biosafe - Indústria de Reciclagens SA v Flexipiso - 
Pavimentos SA, ECLI:EU:C:2018:249 

C-16/17 TGE Gas Engineering GmbH - Sucursal em Portugal 
v Autoridade Tributária e Aduaneira, ECLI:EU:C:2018:647 

C-81/17 Zabrus Siret SRL v Direcţia Generală Regională a 
Finanţelor Publice Iaşi - Administraţia Judeţeană a Finanţelor 
Publice Suceava, ECLI:EU:C:2018:283 

C-108/17 UAB „Enteco Baltic“ v Muitinės departamentas 
prie Lietuvos Respublikos finansų ministerijos 

Request for a preliminary ruling from the Vilniaus apygardos 
administracinis teismas, ECLI:EU:C:2018:473 

C-140/17 Szef Krajowej Administracji Skarbowej v Gmina 
Ryjewo, ECLI:EU:C:2018:595 

C-159/17 Întreprinderea Individuală Dobre M. Marius v Mi-
nisterul Finanţelor Publice – A.N.A.F. – D.G.R.F.P. Galaţi – 
Serviciul Soluţionare Contestaţii and A.N.A.F – D.G.R.F.P. 
Galaţi – A.J.F.P. Constanţa – Serviciul Inspecţie Fiscală Perso-
ane Fizice 2 Constanţa, ECLI:EU:C:2018:161 

Article 168 of the VAT Directive 
C-10/08 Commission of the European Communities v Re-

public of Finland, ECLI:EU:C:2009:171 
C-29/08 Skatteverket v AB SKF, ECLI:EU:C:2009:665 
C-311/09 European Commission v Republic of Poland, 

ECLI:EU:C:2010:257 
C-392/09 Uszodaépítő kft v APEH Központi Hivatal 

Hatósági Főosztály, ECLI:EU:C:2010:569 
C-280/10 Kopalnia Odkrywkowa Polski Trawertyn P. Gran-

atowicz, M. Wąsiewicz spółka jawna v Dyrektor Izby 
Skarbowej w Poznaniu, ECLI:EU:C:2012:107 

C-504/10 Tanoarch s.r.o. v Daňové riaditeľstvo Slovenskej 
republiky, ECLI:EU:C:2011:707 

C-624/10 European Commission v French Republic, 
ECLI:EU:C:2011:849 

Joined cases C-80/11 and C-142/11 Mahagében Kft v 
Nemzeti Adó- és Vámhivatal Dél-dunántúli Regionális Adó 
Főigazgatósága (C-80/11) and Péter Dávid v Nemzeti Adó- és 
Vámhivatal Észak-alföldi Regionális Adó Főigazgatósága (C-
142/11), ECLI:EU:C:2012:373 
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C-118/11 Eon Aset Menidjmunt OOD v Direktor na 
Direktsia "Obzhalvane I upravlenie na izpalnenieto" - Varna 
pri Tsentralno upravlenie na Natsionalnata agentsia za pri-
hodite, ECLI:EU:C:2012:97 

C-153/11 Klub OOD v Direktor na Direktsia ‘Obzhalvane i 
upravlenie na izpalnenieto’ — Varna pri Tsentralno upravlenie 
na Natsionalnata agentsia za prihodite, ECLI:EU:C:2012:163 

C-189/11 European Commission v Kingdom of Spain, 
ECLI:EU:C:2013:587 

C-257/11 SC Gran Via Moineşti SRL v Agenţia Naţională de 
Administrare Fiscală (ANAF) and Administraţia Finanţelor 
Publice Bucureşti Sector 1, ECLI:EU:C:2012:759 

C-285/11 Bonik EOOD v Direktor na Direktsia ‘Obzhalvane 
i upravlenie na izpalnenieto’ — Varna pri Tsentralno uprav-
lenie na Natsionalnata agentsia za prihodite, 
ECLI:EU:C:2012:774 

C-572/11 Menidzherski biznes reshenia OOD v Direktor na 
Direktsia Obzhalvane i upravlenie na izpalnenieto V. Tarnovo, 
ECLI:EU:C:2013:456 

C-124/12 AES-3C Maritza East 1 EOOD v Direktor na 
Direktsia ‘Obzhalvane i upravlenie na izpalnenieto’ pri Tsen-
tralno upravlenie na Natsionalnata agentsia za prihodite, Plov-
div, ECLI:EU:C:2013:488 

C-440/12 Metropol Spielstätten Unternehmergesellschaft 
(haftungsbeschränkt) v Finanzamt Hamburg-Bergedorf, E-
CLI:EU:C:2013:687 

C-107/13 FIRIN OOD v Direktor na Direktsia ‘Obzhalvane 
i danachno-osiguritelna praktika’ — Veliko Tarnovo pri Tsen-
tralno upravlenie na Natsionalnata agentsia za prihodite, E-
CLI:EU:C:2014:151 

C-144/13 VDP Dental Laboratory NV v Staatssecretaris van 
Financiën and Staatssecretaris van Financiën v X BV and Nobel 
Biocare Nederland BV, ECLI:EU:C:2015:116 

C-123/14 "Itales" OOD v Direktor na Direktsia „Obzhal-
vane i danachno-osiguritelna praktika“ Varna pri Tsentralno 
upravlenie na Natsionalnata agentsia za prihodite, 
ECLI:EU:C:2015:511 



92 
 

ELEONOR KRISTOFFERESSON Deduction of Input VAT 
 

C-126/14 UAB "Sveda" v Valstybinė mokesčių inspekcija 
prie Lietuvos Respublikos finansų ministerijos, 
ECLI:EU:C:2015:712 

C-187/14 Skatteministeriet v DSV Road A/S, 
ECLI:EU:C:2015:421 

C-267/15 Gemeente Woerden v Staatssecretaris van Fi-
nanciën, ECLI:EU:C:2016:466 

C-274/15 European Commission v Grand Duchy of Luxem-
bourg, ECLI:EU:C:2017:333 

C-332/15 Criminal proceedings against Giuseppe Astone, 
ECLI:EU:C:2016:614 

C-393/15 Dyrektor Izby Skarbowej w Krakowie v ESET 
spol. s r.o. sp. z o.o. Oddział w Polsce, ECLI:EU:C:2016:481 

C-446/15 Signum Alfa Sped Kft. v Nemzeti Adó- és Vám-
hivatal Kiemelt Adó- és Vám Főigazgatóság, 
ECLI:EU:C:2016:869 

C-28/16 Magyar Villamos Művek Zrt. (MVM) v Nemzeti 
Adó- és Vámhivatal Fellebbviteli Igazgatóság 

C-132/16 Direktor na Direktsia „Obzhalvane i danachno-
osiguritelna praktika“ - Sofia v „Iberdrola Inmobiliaria Real 
Estate Investments“ EOOD,  
ECLI:EU:C:2017:683 

C-374/16 Rochus Geissel v Finanzamt Neuss and Finanzamt 
Bergisch Gladbach v Igor Butin, ECLI:EU:C:2017:867 

C-375/16 Rochus Geissel v Finanzamt Neuss and Finanzamt 
Bergisch Gladbach v Igor Butin, ECLI:EU:C:2017:867 

C-507/16 Entertainment Bulgaria System EOOD v Direktor 
na Direktsia „Obzhalvane i danachno-osiguritelna praktika“ – 
Sofia, ECLI:EU:C:2017:864 

C-552/16 , „Wind Inovation 1“ EOOD v Direktor na Di-
rektsia „Obzhalvane i danachno-osiguritelna praktika“ – Sofia, 
ECLI:EU:C:2017:849 

C-664/16 Lucreţiu Hadrian Vădan v Agenţia Naţională de 
Administrare Fiscală – Direcţia Generală de Soluţionare a Con-
testaţiilor and Direcţia Generală Regională a Finanţelor Publice 
Braşov - Administraţia Judeţeană a Finanţelor Publice Alba, 
ECLI:EU:C:2018:933 

C-672/16 Imofloresmira - Investimentos Imobiliários SA v 
Autoridade Tributária e Aduaneira, ECLI:EU:C:2018:134 
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C-8/17 Biosafe - Indústria de Reciclagens SA v Flexipiso - 
Pavimentos SA, ECLI:EU:C:2018:249 

C-16/17 TGE Gas Engineering GmbH - Sucursal em Portugal 
v Autoridade Tributária e Aduaneira, ECLI:EU:C:2018:647 

C-81/17 Zabrus Siret SRL v Direcţia Generală Regională a 
Finanţelor Publice Iaşi - Administraţia Judeţeană a Finanţelor 
Publice Suceava, ECLI:EU:C:2018:283 

C-140/17 Szef Krajowej Administracji Skarbowej v Gmina 
Ryjewo, ECLI:EU:C:2018:595 

C-154/17 SIA‘E LATS’ v Valsts ieņēmumu dienests, E-
CLI:EU:C:2018:560 

C-159/17 Întreprinderea Individuală Dobre M. Marius v Mi-
nisterul Finanţelor Publice – A.N.A.F. – D.G.R.F.P. Galaţi – 
Serviciul Soluţionare Contestaţii and A.N.A.F – D.G.R.F.P. 
Galaţi – A.J.F.P. Constanţa – Serviciul Inspecţie Fiscală Perso-
ane Fizice 2 Constanţa, ECLI:EU:C:2018:161 

C-314/17 „Geocycle Bulgaria“ EOOD v Direktor na Di-
rektsia „Obzhalvane i danachno-osiguritelna praktika“ Veliko 
Tarnovo pri Tsentralno upravlenie na Natsionalnata agentsia 
za prihodite, ECLI:EU:C:2017:901 

C-502/17 C&D Foods Acquisition ApS v Skatteministeriet, 
ECLI:EU:C:2018:888 

Article 169 of the VAT Directive 
C-280/10 Kopalnia Odkrywkowa Polski Trawertyn P. Gran-

atowicz, M. Wąsiewicz spółka jawna v Dyrektor Izby 
Skarbowej w Poznaniu, ECLI:EU:C:2012:107 

C-393/15 Dyrektor Izby Skarbowej w Krakowie v ESET 
spol. s r.o. sp. z o.o. Oddział w Polsce, ECLI:EU:C:2016:481 

C-507/16 Entertainment Bulgaria System EOOD v Direktor 
na Direktsia „Obzhalvane i danachno-osiguritelna praktika“ – 
Sofia, ECLI:EU:C:2017:864 

C-159/17 Întreprinderea Individuală Dobre M. Marius v Mi-
nisterul Finanţelor Publice – A.N.A.F. – D.G.R.F.P. Galaţi – 
Serviciul Soluţionare Contestaţii and A.N.A.F – D.G.R.F.P. 
Galaţi – A.J.F.P. Constanţa – Serviciul Inspecţie Fiscală Perso-
ane Fizice 2 Constanţa, ECLI:EU:C:2018:161 
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Article 170 of the VAT Directive 
C-582/08 European Commission v United Kingdom of Great 

Britain and Northern Ireland, ECLI:EU:C:2010:429 
C-441/16 SMS group GmbH v Direcţia Generală Regională 

a Finanţelor Publice Bucureşti, ECLI:EU:C:2017:712 

Article 171 of the VAT Directive 
C-624/10 European Commission v French Republic, 

ECLI:EU:C:2011:849 
C-323/12 E.ON Global Commodities SE v Agenţia 

Naţională de Administrare Fiscală — Direcţia Generală de 
Soluţionare a Contestaţiilor and Direcţia Generală a Finanţelor 
Publice a Municipiului București — Serviciul de administrare a 
contribuabililor nerezidenţi, ECLI:EU:C:2014:53 

Article 172 of the VAT Directive 
No cases so far. 

Article 173 of the VAT Directive 
C-28/16 Magyar Villamos Művek Zrt. (MVM) v Nemzeti 

Adó- és Vámhivatal Fellebbviteli Igazgatóság 
C-154/17 SIA‘E LATS’ v Valsts ieņēmumu dienests, E-

CLI:EU:C:2018:560 

Article 174 of the VAT Directive 
No cases so far. 

Article 175 of the VAT Directive 
C-186/15 C-186/15 Kreissparkasse Wiedenbrück v Finanz-

amt Wiedenbrück, ECLI:EU:C:2016:452 

Article 176 of the VAT Directive 
C-395/09 Oasis East sp. z o.o. v Minister Finansów, 

ECLI:EU:C:2010:570 
C-118/11 Eon Aset Menidjmunt OOD v Direktor na 

Direktsia "Obzhalvane I upravlenie na izpalnenieto" - Varna 
pri Tsentralno upravlenie na Natsionalnata agentsia za pri-
hodite, ECLI:EU:C:2012:97 
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C-124/12 AES-3C Maritza East 1 EOOD v Direktor na 
Direktsia ‘Obzhalvane i upravlenie na izpalnenieto’ pri Tsen-
tralno upravlenie na Natsionalnata agentsia za prihodite, Plov-
div, ECLI:EU:C:2013:488 

Article 177 of the VAT Directive 
No cases so far. 

Article 178 of the VAT Directive 
C-368/09 C-368/09 Pannon Gép Centrum Kft v APEH 

Központi Hivatal Hatósági Főosztály Dél-dunántúli Ki-
helyezett Hatósági Osztály, ECLI:EU:C:2010:441 

C-392/09 Uszodaépítő kft v APEH Központi Hivatal 
Hatósági Főosztály, ECLI:EU:C:2010:569 

C-280/10 Kopalnia Odkrywkowa Polski Trawertyn P. Gran-
atowicz, M. Wąsiewicz spółka jawna v Dyrektor Izby 
Skarbowej w Poznaniu, ECLI:EU:C:2012:107 

Joined cases C-80/11 and C-142/11 Mahagében Kft v 
Nemzeti Adó- és Vámhivatal Dél-dunántúli Regionális Adó 
Főigazgatósága (C-80/11) and Péter Dávid v Nemzeti Adó- és 
Vámhivatal Észak-alföldi Regionális Adó Főigazgatósága (C-
142/11), ECLI:EU:C:2012:373 

C-285/11 Bonik EOOD v Direktor na Direktsia ‘Obzhalvane 
i upravlenie na izpalnenieto’ — Varna pri Tsentralno uprav-
lenie na Natsionalnata agentsia za prihodite, 
ECLI:EU:C:2012:774 

C-424/12 SC Fatorie SRL v Direcţia Generală a Finanţelor 
Publice Bihor, ECLI:EU:C:2014:50 

C-516/14 Barlis 06 – Investimentos Imobiliários e Turísticos 
SA v Autoridade Tributária e Aduaneira, ECLI:EU:C:2016:690 

C-518/14 Senatex GmbH v Finanzamt Hannover-Nord, 
ECLI:EU:C:2016:691 

C-274/15 European Commission v Grand Duchy of Luxem-
bourg, ECLI:EU:C:2017:333 

C-332/15 Criminal proceedings against Giuseppe Astone, 
ECLI:EU:C:2016:614 
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C-446/15 Signum Alfa Sped Kft. v Nemzeti Adó- és Vám-
hivatal Kiemelt Adó- és Vám Főigazgatóság, 
ECLI:EU:C:2016:869 

C-374/16 Rochus Geissel v Finanzamt Neuss and Finanzamt 
Bergisch Gladbach v Igor Butin, ECLI:EU:C:2017:867 

C-664/16 Lucreţiu Hadrian Vădan v Agenţia Naţională de 
Administrare Fiscală – Direcţia Generală de Soluţionare a Con-
testaţiilor and Direcţia Generală Regională a Finanţelor Publice 
Braşov - Administraţia Judeţeană a Finanţelor Publice Alba, 
ECLI:EU:C:2018:933 

C-8/17 Biosafe - Indústria de Reciclagens SA v Flexipiso - 
Pavimentos SA, ECLI:EU:C:2018:249 

Article 179 of the VAT Directive 
C-284/11 C-284/11 EMS-Bulgaria Transport OOD v 

Direktor na Direktsia ‘Obzhalvane i upravlenie na izpal-
nenieto’ Plovdiv, ECLI:EU:C:2012:458 

C-518/14 Senatex GmbH v Finanzamt Hannover-Nord, 
ECLI:EU:C:2016:691 

C-332/15 Criminal proceedings against Giuseppe Astone, 
ECLI:EU:C:2016:614 

C-664/16 Lucreţiu Hadrian Vădan v Agenţia Naţională de 
Administrare Fiscală – Direcţia Generală de Soluţionare a Con-
testaţiilor and Direcţia Generală Regională a Finanţelor Publice 
Braşov - Administraţia Judeţeană a Finanţelor Publice Alba, 
ECLI:EU:C:2018:933 

C-8/17 Biosafe - Indústria de Reciclagens SA v Flexipiso - 
Pavimentos SA, ECLI:EU:C:2018:249 

C-81/17 Zabrus Siret SRL v Direcţia Generală Regională a 
Finanţelor Publice Iaşi - Administraţia Judeţeană a Finanţelor 
Publice Suceava, ECLI:EU:C:2018:283 

C-159/17 Întreprinderea Individuală Dobre M. Marius v 
Ministerul Finanţelor Publice – A.N.A.F. – D.G.R.F.P. Galaţi – 
Serviciul Soluţionare Contestaţii and A.N.A.F – D.G.R.F.P. 
Galaţi – A.J.F.P. Constanţa – Serviciul Inspecţie Fiscală Per-
soane Fizice 2 Constanţa, ECLI:EU:C:2018:161 
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Article 180 of the VAT Directive 
C-284/11 EMS-Bulgaria Transport OOD v Direktor na 

Direktsia ‘Obzhalvane i upravlenie na izpalnenieto’ Plovdiv, 
ECLI:EU:C:2012:458 

C-332/15 Criminal proceedings against Giuseppe Astone, 
ECLI:EU:C:2016:614 

C-8/17 Biosafe - Indústria de Reciclagens SA v Flexipiso - 
Pavimentos SA, ECLI:EU:C:2018:249 

C-81/17 Zabrus Siret SRL v Direcţia Generală Regională a 
Finanţelor Publice Iaşi - Administraţia Judeţeană a Finanţelor 
Publice Suceava, ECLI:EU:C:2018:283 

Article 181 of the VAT Directive 
No cases so far. 

Article 182 of the VAT Directive 
C-332/15 Criminal proceedings against Giuseppe Astone, 

ECLI:EU:C:2016:614 
C-8/17 Biosafe - Indústria de Reciclagens SA v Flexipiso - 

Pavimentos SA, ECLI:EU:C:2018:249 
C-81/17 Zabrus Siret SRL v Direcţia Generală Regională a 

Finanţelor Publice Iaşi - Administraţia Judeţeană a Finanţelor 
Publice Suceava, ECLI:EU:C:2018:283 

Article 183 of the VAT Directive 
C-107/10 Enel Maritsa Iztok 3 AD v Direktor «Obzhalvane 

i upravlenie na izpalnenieto» NAP, ECLI:EU:C:2011:298 
C-274/10 European Commission v Republic of Hungary, 

ECLI:EU:C:2011:530 
C-525/11 Mednis SIA v Valsts ieņēmumu dienests, E-

CLI:EU:C:2012:652 
C-431/12 Agenţia Naţională de Administrare Fiscală v SC 

Rafinăria Steaua Română SA, ECLI:EU:C:2013:686 
C-120/15 Kovozber s. r. o. v Daňový úrad Košice, 

ECLI:EU:C:2015:730 
C-211/16 Bimotor SpA v Agenzia delle Entrate - Direzione 

Provinciale II di Torino, ECLI:EU:C:2017:221 



98 
 

ELEONOR KRISTOFFERESSON Deduction of Input VAT 
 

C-254/16 Glencore Agriculture Hungary Kft., formerly 
Glencore Grain Hungary Kft. v Nemzeti Adó- és Vámhivatal 
Fellebbviteli Igazgatóság, ECLI:EU:C:2017:522 

C-387/16 Valstybinė mokesčių inspekcija prie Lietuvos Re-
spublikos finansų ministerijos v Nidera BV, 
ECLI:EU:C:2018:121 

Article 184 of the VAT Directive 
C-186/15 Kreissparkasse Wiedenbrück v Finanzamt Wieden-

brück, ECLI:EU:C:2016:452 
C-532/16 Valstybinė mokesčių inspekcija prie Lietuvos 

Respublikos finansų ministerijos v AB SEB bankas, E-
CLI:EU:C:2018:228 

C-672/16 Imofloresmira - Investimentos Imobiliários SA v 
Autoridade Tributária e Aduaneira, ECLI:EU:C:2018:134 

C-140/17 Szef Krajowej Administracji Skarbowej v Gmina 
Ryjewo, ECLI:EU:C:2018:595 

Article 185 of the VAT Directive  
C-257/11 SC Gran Via Moineşti SRL v Agenţia Naţională de 

Administrare Fiscală (ANAF) and Administraţia Finanţelor 
Publice Bucureşti Sector 1, ECLI:EU:C:2012:759 

C-234/11 TETS Haskovo AD v Direktor na Direktsia ‘Ob-
zhalvane i upravlenie na izpalnenieto’ – Varna pri Tsentralno 
upravlenie na Natsionalnata agentsia za prihodite, 
ECLI:EU:C:2012:644 

C-550/11 PIGI — Pavleta Dimova ET v Direktor na 
Direktsia ‘Obzhalvane I upravlenie na izpalnenieto’ — Varna 
pri Tsentralno upravlenie na Natsionalnata agentsia za pri-
hodite, ECLI:EU:C:2012:614 

C-78/12 ‘Evita-K’ EOOD v Direktor na Direktsia ‘Obzhal-
vane i upravlenie na izpalnenieto’ — Sofia pri Tsentralno up-
ravlenie na Natsionalnata agentsia za prihodite, 
ECLI:EU:C:2013:486 

C-107/13 FIRIN OOD v Direktor na Direktsia ‘Obzhalvane 
i danachno-osiguritelna praktika’ — Veliko Tarnovo pri Tsen-
tralno upravlenie na Natsionalnata agentsia za prihodite, 
ECLI:EU:C:2014:151C-396/16 
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C-660/16 Finanzamt Dachau v Achim Kollroß and Finanz-
amt Göppingen v Erich Wirtl, ECLI:EU:C:2018:372 

C-672/16 Imofloresmira - Investimentos Imobiliários SA v 
Autoridade Tributária e Aduaneira, ECLI:EU:C:2018:134 

Article 186 of the VAT Directive 
C-532/16 Valstybinė mokesčių inspekcija prie Lietuvos 

Respublikos finansų ministerijos v AB SEB bankas, 
ECLI:EU:C:2018:228 

C-660/16 Finanzamt Dachau v Achim Kollroß and Finanz-
amt Göppingen v Erich Wirtl, ECLI:EU:C:2018:372 

Article 187 of the VAT Directive 
C-500/13 Gmina Międzyzdroje v Minister Finansów, 

ECLI:EU:C:2014:1750 
C-672/16 Imofloresmira - Investimentos Imobiliários SA v 

Autoridade Tributária e Aduaneira, ECLI:EU:C:2018:134 

Article 188 of the VAT Directive 
No cases so far 

Article 189 of the VAT Directive 
C-500/13 Gmina Międzyzdroje v Minister Finansów, 
ECLI:EU:C:2014:1750 

Article 190 of the VAT Directive  
No cases so far. 

Article 191 of the VAT Directive 
No cases so far. 

Article 192 of the VAT Directive 
No cases so far 
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Publications within the project 

Published publications 
Kristoffersson, Eleonor, Comparative studies of national law 
in the EU harmonized VAT, Nordic Tax Journal 2016 Vol-
ume 5 Issue 1 p. 29-40, https://content.sciendo.com/view/jour-
nals/ntaxj/2016/1/article-p29.xml 

Kristoffersson, Eleonor, Adjustment of Input VAT. Case C-
532/16 SEB Bankas, Intertax 2018 Issue 8/9 pp. 728-731, 
http://urn.kb.se/resolve?urn=urn:nbn:se:oru:diva-69730 
 

Kristoffersson, Eleonor, Att styrka avdragsrätt för ingående 
skatt genom faktura, Svensk skattetidning 2016 p. 178-190, 
http://urn.kb.se/resolve?urn=urn:nbn:se:oru:diva-52491 
 

Kristoffersson, Eleonor, Avdrag för ingående mervärdesskatt 
enligt rättsfallen Larentia + Minerva och Sveda, Skattenytt, 
2017 ISSN 0346-1254, nr 3, s. 111-129, http://urn.kb.se/re-
solve?urn=urn:nbn:se:oru:diva-64678 
 
Kristoffersson, Eleonor, Avdrag för ingående mervärdesskatt i 
blandad verksamhet: Några principfrågor med anledning av 
Skatteverkets ställningstagande ”Avdragsrätt för mervär-
desskatt – fördelning efter skälig grund”, 2017Ingår i: Fest-
skrift till Christina Moëll / [ed] Pernilla Rendahl, Mats Tjern-
berg, Henrik Wenander, Lund: Juristförlaget, Lund, 2017, s. 
181-194, http://oru.diva-portal.org/smash/re-
cord.jsf?pid=diva2%3A1178820&dswid=-7166   

Kristoffersson, Eleonor, The Right to Deduct VAT for Mixed 
Activities: A Swedish-Austrian Comparison, Ingår i: Momslo-
ven 50 år: Festskrift i anledning af 50 års jubilæet for Dan-
marks første momslov / [ed] Karina Kim Egholm Elgaard, Den-
nis Ramsdahl Jensen, Henrik Stensgaard, København: Ex Tuto 
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Publishing, 2017, s. 307-320, http://oru.diva-por-
tal.org/smash/record.jsf?pid=diva2%3A1178812&dswid=-
5189   

Kristoffersson, Eleonor, Återbetalning av mervärdesskatt till 
följd av EU-domstolens postmomsdom Svensk skattetidning 
2015 p. 494-509, http://urn.kb.se/re-
solve?urn=urn:nbn:se:oru:diva-45706 
 

Pfeiffer, Sebastian, Urtz, Christoph, Vorsteuerabzug und Org-
anschaft, Österreichische Steuerzeitung, 3/2019, S. 57-67, 
https://www.uni-salzburg.at/fileadmin/multimedia/OEffentli-
ches%20Recht/OeStZ_2019_03_087.pdf 

Forth-coming publications 
Loser, Philipp, Vorsteuerabzug bei USt-Betrug in Deutschland 
und Österreich (Monograph) 
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List of activities held 
23 April 2015 Presentation of paper on comparative 

research method, WU Vienna, Aus-
tria 

4 July 2015 Full-day workshop on comparative 
research method at Salzburg Univer-
sity, Austria 

6 July 2015 Follow-up of workshop at Salzburg 
University, Austria 

27 August 2015 Comparative research method, 
presentation at Linköping University, 
Sweden (Nationella doktorand-
nätverkets konferens) 

8-9 February 2016 Comparative Workshop on the De-
duction of Input VAT – an Austrian-
Swedish perspective, Sälen, Sweden 

6 July 2017 Workshop Comparative methodol-
ogy in tax law, Salzburg, Austria 

5 July 2018 Workshop on legal transplants in tax 
law, Salzburg University, Austria 

7 July 2018 Follow-up workshop, Legal trans-
plants in tax law, Salzburg University 

16 November 2018 Final Conference: Probleme des Vor-
steuerabzugs mit Schwerpunkt Um-
satzsteuerbetrug 
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