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Abstract 

In this study, the author analyses the possibilities for holding States responsible and accountable 

for acts and omissions related to climate change. When the major treaties of international 

climate change law fail to cover the impacts climate change has on individuals, another area of 

international law steps in – international human rights law. The focus of the study is to 

determine under what circumstances climate change can be a ground to invoke the right to life 

in the Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). In 

addition, the author explains the differences between the ECHR and its American and African 

counterparts on the matter of the right to life and climate change. The author also describes a 

recent domestic court judgment of a Dutch Court of Appeal which brings light upon prospects 

for the relation between climate change and the right to life.  

Nowadays, the case law of the European Court of Human Rights (ECtHR) shows a wide 

recognition of States’ obligation to act on natural disasters as a positive obligation of article 2 

ECHR. Environmental matters have grown to become important within the ECHR because the 

Convention is a ‘living document’. Holding States accountable for emissions of greenhouse 

gases and causation of climate change have been more difficult. The main reasons for that are 

the procedural rules of the ECtHR and the elusive aspects of climate change.  

In view of the comparative elements of the study, there is a growing consensus for climate 

change’s impact on the right to life. Holding States accountable is important to protect 

vulnerable individuals’ lives. Through the growing consensus in Europe and around the world, 

the author suggests that the connection between climate change and the right to life will only 

grow stronger. 

 

  



 
 

Sammanfattning 

I denna uppsats analyserar författaren möjligheterna för ansvarsutkrävande av stater för deras 

agerande och underlåtenhet i förhållande till klimatförändringarna. När de internationella 

klimatavtalen misslyckas med att behandla hur klimatförändringarna påverkar individer och 

deras rättigheter är det inom ramen för mänskliga rättigheter som människor når upprättelse. 

Målet med studien är att utröna under vilka omständigheter klimatförändringarna kan vara en 

grund till att påkalla rätten till liv i Europakonventionen om skydd för de mänskliga 

rättigheterna och grundläggande friheterna (EKMR). Dessutom har studien till syfte att förklara 

hur de interamerikanska och afrikanska systemen för mänskliga rättigheter skiljer sig från det 

europeiska vad gäller rätten till liv och klimatförändringar. Författaren analyserar även ett färskt 

avgörande från en nederländsk hovrätt som bidrar med indikationer på framtidsutsikterna för 

förhållandet mellan rätten till liv och klimatförändringar. 

Nuförtiden tydliggör rättspraxis från Europadomstolen för de mänskliga rättigheterna 

(Europadomstolen) ett brett erkännande av staters skyldighet att skydda individer från 

naturkatastrofer under artikel 2 EKMR. Klimat- och miljöfrågor har under åren fått större 

betydelse inom EKMR på grund av att konventionen ska läsas som ett ”levande dokument”. 

Ansvarsutkrävande för staters utsläpp av växthusgaser och orsakande av klimatförändringarna 

har visat sig vara svårare. De främsta skälen för det är Europadomstolens processuella regler 

samt klimatförändringarnas svårgripbara karaktär. 

Studiens komparativa inslag visar att det finns en växande samstämmighet i Europa och världen 

vad gäller klimatförändringarnas påverkan på individers rätt till liv. Ansvarsutkrävande av 

stater är viktigt för att skydda utsatta individers liv. Genom den växande samstämmigheten i 

Europa och runtom i världen finns det skäl att anta att förhållandet mellan klimatförändringarna 

och rätten till liv kommer fortsätta växa sig allt starkare.   



 
 

List of Abbreviations 

ACHPR – African Court on Human and Peoples’ Rights 

ACHR – American Convention on Human Rights 

AComHPR – African Commission on Human and Peoples’ Rights 

Banjul Charter – African Charter on Human and People’s Rights 

CoE – Council of Europe 

ECHR – Convention for the Protection of Human Rights and Fundamental Freedoms 

ECtHR – European Court on the Human Rights 

EU – European Union 

IACHR – Inter-American Commission on Human Rights 

ICJ – International Court of Justice 

NGO – Non-Governmental Organisation 

OHCHR – Office of the United Nations High Commissioner for Human Rights 

UDHR – Universal Declaration on Human Rights 

UN – United Nations 

UNFCCC – United Nations Framework Convention on Climate Change 

UNHRC – United Nations Human Rights Council 

VCLT – Vienna Convention on the Law of Treaties 

  



 
 

Table of Contents 
1. Introduction ....................................................................................................................... 1 

1.1. Background ......................................................................................................................... 1 

1.2. Aim and Research Question ................................................................................................ 2 

1.3. Delimitations ....................................................................................................................... 3 

1.4. Method and Materials ......................................................................................................... 4 

1.4.1. Method ......................................................................................................................... 4 

1.4.2. Materials ...................................................................................................................... 5 

1.5. Structure .............................................................................................................................. 6 

2. Climate Change in International Law ............................................................................ 8 

2.1. Climate Change in International Environmental Law ........................................................ 8 

2.2. Climate Change in International Human Rights Law ....................................................... 10 

2.3. Summary .................................................................................................................... 12 

3. The Right to Life and Climate Change according to the ECHR ................................ 13 

3.1. Interpretation of International Human Rights Treaties ..................................................... 13 

3.2. The Right to a Healthy Environment in the ECHR .......................................................... 14 

3.3. The Right to Life in the ECHR ......................................................................................... 16 

3.4. Challenges to Enforcing Human Rights-Based Claims on Climate Change .................... 18 

3.5. Summary .................................................................................................................... 20 

4. The Right to Life and Climate Change in the Case Law of the ECtHR .................... 21 

4.1. When are States Obliged to Undertake Measures Related to Climate Change’s Impacts on 

the Right to Life? ...................................................................................................................... 21 

4.2. How Should States Respond when Climate Change Threatens the Right to Life of Their 

Citizens? ................................................................................................................................... 25 

4.3. Summary .................................................................................................................... 27 

5. The Right to Life and Climate Change from Three Other Perspectives ................... 29 

5.1. The Inter-American Perspective on the Right to Life and Climate Change ..................... 29 

5.2. The African Perspective on the Right to Life and Climate Change.................................. 31 

5.3. A Domestic Approach to the Right to Life and Climate Change ..................................... 33 

5.4. Summary .................................................................................................................... 35 

6. Analysis of States’ Duty to React to Climate Change in Article 2 ECHR ................. 36 

6.1. Article 2 ECHR and Climate Change Today .................................................................... 36 

6.2. Future Prospects of Article 2 ECHR and Climate Change ............................................... 39 

6.3. Summary .................................................................................................................... 41 

7. Conclusions and Final Remarks .................................................................................... 42 

Bibliography ........................................................................................................................... 43 



1 
 

 

1. Introduction 

1.1. Background 

 

Climate change poses an immediate and far-reaching threat to people and 

communities around the world and has implications for the full enjoyment of 

human rights.1 

The effects climate change has on human rights have been discussed in international fora for 

several years now. The quote is more than ten years old and originates from a UNHRC 

Resolution on the relation between climate change and human rights. The interrelation between 

climate change and human rights can however be traced back to the Stockholm Declaration2 of 

the 1970s. In its first paragraph, the Stockholm Declaration emphasises that “both aspects of 

man’s environment, the natural and manmade, are essential to his well-being and the enjoyment 

of basic human rights”.3 The fact that this is found already in the first paragraph of the 

declaration indicates that the drafting State representatives must have understood the 

importance of finding a link between climate change and human rights to be able to combat the 

new yet global environmental crisis. Flash forward to 2018 and a similar formulation can be 

found in a report by an UN Special Rapporteur, stating that a healthy and good environment is 

required to fully enjoy the human rights – especially the right to health and life.4  

Resent research suggests that more than 300,000 people are killed by climate change yearly. 

The livelihoods of another 325 million people are affected by climate change every year. The 

research also stresses that 500,000 people are at extreme risk of being affected by climate 

change in a near future.5 The risk of extreme weathers has increased in all parts of the world. 

This indirectly threatens the right to life, as climate change affects the health of nature and 

people, food supply and water quality everywhere.6 

Climate change is a hot topic in global, regional, and national political debates since decades 

back. Climate change and its possible effects have been subjects of several international 

conferences. These conferences have revolved around how climate change affects the 

environment we are living in and threatens to reform how and to what extent people can enjoy 

their fundamental human rights7 – for example found in the Universal Declaration on Human 

                                                           
1 The United Nations Human Rights Council, Resolution 7/23, ‘Human rights and climate change’ (28 March 

2008) 1. 
2 Declaration of the United Nations Conference on the Human Environment (16 June 1972) UN Doc 

A/Conf.48/14/Rev.1 (Stockholm Declaration). 
3 ibid para 1.  
4 Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, 

clean, healthy and sustainable environment (1 February 2016) A/HRC/31/52, para 12. 
5 Global Humanitarian Forum, ‘Human Impact Report: The Anatomy of a Silent Crisis’ (2009) 1. 
6 Christine Bakker, ‘Climate change and right to life: Limits and potentialities of the human rights protection 

system’, in Ottavio Quirico & Mouloud Boumghar (eds), Climate Change and Human Rights: An international 

and comparative law perspective (Routledge 2015) 72. 
7 Human Rights Council, ‘Human rights and climate change’, 26th session (25 June 2014) 

A/HRC/26/L.33/Rev.1. 
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Rights (UDHR)8 and for Europe, the Convention for the Protection of Human Rights and 

Fundamental Freedoms (ECHR).9 However, many States are reluctant to address their influence 

on climate change and adopt effective measures to mitigate and adapt to the inevitable climate 

change impacts. This is true even within the States that have ratified the ECHR.10  

Considering climate change have been known to affect how we live our lives for the past 50 

years, is it possible that the legal framework for ensuring State responsibility and accountability 

to combat climate change is too vague? 

 

1.2. Aim and Research Question 

 

The purpose of this study is to examine to what extent the right to life (article 2) in the ECHR 

can be invoked on issues related to climate change and the environment. The analysis is of 

relevance to determine to what extent – as some legal scholars suggest – human rights is an 

effective way of addressing climate change. Three research questions will be used to reach the 

aim of the study. These are: 

1. What obligations does the Contracting States to the ECHR have to react to climate 

change under article 2 ECHR? 

2. From a comparative perspective, are there differences in the interpretation of a climate 

change related right to life between the ECtHR and the adjudicatory bodies of the Inter-

American and African regional human rights law systems? 

3. What impact does the Dutch Court of Appeal ruling on the right to life in a climate 

changing time have on future interpretations on article 2 ECHR? 

The first research question aims to clarify the legal framework for holding States responsible 

and accountable for their inadequate measures to deal with climate change and the effects of 

climate change with respect to the right to life in the ECHR. The second and third research 

questions are more forward-looking and have the purpose of analysing how the right to life in 

the climate changing Europe may look in the future, taking into account the comparative 

elements and recent ECtHR judgments. Thus, the study will also address how the ECtHR could 

need to develop its interpretation of the right to life in the future. 

It is valuable to investigate the right to life and its connection to climate change since the right 

to life is the very foundation of human rights. Without this right, none of the other human rights 

may be enjoyed.11 There is a wide recognition of the right to life being an absolute and non-

                                                           
8 Universal Declaration of Human Rights (10 December 1948) UNGA Resolution 217 A (III) (UDHR). 
9 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4 November 1950, 

entered into force 3 September 1953) 213 UNTS 221 (ECHR). 
10 RHJ Cox, ‘The Liability of European States for Climate Change’ (2014) 30 Utrecht Journal of International & 

European Law 125, 125. 
11 Christine Bakker (n 6), 71. 
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derogable right. This is a clear establishment of the importance of the right to life within the 

international human rights law.12  

Both article 2 (the right to life) and article 8 ECHR (the right to private and family life) have 

been frequent subjects of investigation with regards to climate change-related claims to the 

ECtHR. Why this study will solely focus on the right to life’s connection to climate change is 

mainly because article 8 constitutes a more open right, where States generally possess a wide 

discretion for determining the width of the right, as long as it is “necessary in a democratic 

society”.13 The right to life, being an absolute right and seldom providing States with a wide 

discretion, will lead to a more substantial study.14  

 

1.3. Delimitations 

 

As the study aims to answer how climate change can be invoked as a ground under the right to 

life, legal material from the European Union and the United Nations treaty-based committees 

will not be the focus of the research. 

The comparative elements that have been included in the analysis revolve around the African 

and Inter-American human rights bodies, because these are two systems with unique takes on 

the relationship between human rights and environmental issues (like climate change). From 

the regional adjudicatory bodies, interesting case law can be found and analysed. Regional 

human rights organs from other regions are excluded from this study. That is because of a lack 

of case law on the interrelation between climate change and the right to life in those regions. 

Instead, a Dutch domestic court (the Hague Court of Appeal) decision has been included to 

provide another perspective on the right to life, and how States can be held responsible for the 

lack of climate change action under article 2 ECHR. The Dutch court decision has sparked a 

fire in several other European countries, where groups try to make similar claims as an NGO 

did to the Hague Court of Appeal.15 However, the Dutch judgment is the only domestic ruling 

featured in the study, as it started the sparks and, to date, had the most significant ruling on the 

matter. 

The purpose of this study is not to analyse what can be defined as climate change. Instead, the 

purpose is to find out to what extent, irrespective of the definition of climate change in 

international law, States that are parties to the ECHR can be held accountable for violating the 

right to life when climate change policies are not adopted efficiently. Thus, the purpose of the 

study is to find the answer to under what circumstances States can be held responsible and 

accountable for climate change. This includes finding answers to ‘when’ States have violated 

article 2 ECHR and ‘what’ measures States should undertake.  

                                                           
12 John Finnis, ‘Absolute Rights: Some Problems Illustrated’ (2016) 61:2 The American Journal of Jurisprudence 

195, 200. 
13 Hämäläinen v Finland App no 37359/09 (ECtHR, 16 July 2014) paras 35–7. 
14 Compare to ECHR (n 9), art 15(2). 
15 Urgenda Foundation, ‘Global Climate Litigation’ <www.urgenda.nl/en/themas/climate-case/global-climate-

litigation/> accessed on 26/07/2019.  
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1.4. Method and Materials 

 

1.4.1. Method 

 

To reach an answer to the research questions a clear method must be used. Within this study, 

the primary method will be the legal dogmatic method.16 This is a commonly used legal method 

which aims to define de lege lata, or what the law is, through systematisation and analysis of 

the common legal sources. By employing the legal dogmatic method, one can understand how 

a certain law should be interpreted and what the scope of a certain provision is. Systemising is 

the core of the legal dogmatic method and in this study; systematisation will be central in 

determining how climate change is connected to the right to life in the ECHR. As a range of 

sources have to be examined, the legal dogmatic method will be useful as the hierarchy of legal 

norms and sources is clear in this method.17  

The legal dogmatic method will be efficient in finding an answer to the research questions of 

the study. Through this method, the scope of the ECHR provisions can be described and 

interpretations of the right to life in the ECHR systematised. In terms of the right to life in the 

ECHR, the legal dogmatic method is efficient in determining to what extent climate change 

must be considered as a factor affecting the right to life of individuals in the States bound by 

the ECHR.    

In addition to the legal dogmatic method, there will be elements of the legal analytic method18 

featured in the study. The legal analytic method is freer and more forward-looking than the 

legal dogmatic method. The legal analytic method therefore allows for an analysis of the legal 

framework and its effectiveness. Through the legal analytic method, one can address criticism 

to the current legal framework and come to conclusions about how the scope of certain 

provisions ought to be, rather than only how they are right now.19 The legal analytic method 

will be applied mainly in connection to the second and third research question, where different 

perspectives on the right to life and climate change will provide a discussion on how the right 

to life in the ECHR ought to be interpreted in relation to climate change. This is a method that 

allows for a de lege ferenda perspective on the right to life and its connection to climate change. 

The foundation of the legal dogmatic method is that two independent researchers should always 

reach the same conclusions on a specific legal matter. On the contrary, the legal analytical 

method allows for different perspectives that extend the research. Establishing differences and 

similarities compared to other legal regimes will extend the research and provide answers on 

how the scope of the right to life ought to be interpreted in the future.20  

                                                           
16 Claes Sandgren, Rättsvetenskap för uppsatsförfattare: Ämne material, metod och argumentation, 3rd edn 

(Norstedts Juridik AB 2015) 43.  
17 ibid 43–5; See chapter 1.4.2. 
18 Claes Sandgren (n 16), 45. 
19 ibid 46–7. 
20 ibid 47. 
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Comparative elements will be included to provide another perspective on the right to life and 

climate change. An analysis of how other regional human rights organs apply climate change 

related questions to the right to life can further deepen the understanding of de lege ferenda – 

that is, how the law ought to be. These comparative elements will be conducted within the scope 

of the previously mentioned methods and not as a stand-alone comparative method. 

 

1.4.2. Materials 

 

Regarding materials of relevance to the study, the basis will be found in the legal sources listed 

in article 38 of the ICJ Statute.21 The provision statutes that international conventions, 

international custom, general principles of international law, as well as judicial decisions, and 

teachings of the most highly qualified publicists of the various nations are sources of 

international law.22 International conventions and custom constitute hard law, whereas case law 

from the ECtHR will be used to understand the limits of the hard law. Since the area of research 

is an area which has been developed from treaties, case law from the ECtHR will be the major 

source for the research, as it serves to interpret provisions of the ECHR. In addition, the study 

will also include court cases and important writings connected to the American Convention on 

Human Rights (ACHR)23 and the African Charter on Humans and Peoples’ Rights (Banjul 

Charter).24 The study will also feature a case from the Dutch Hague Court of Appeal, where the 

judges delivered a ground-breaking judgment concerning the ECHR, the right to life and 

climate change in 2018. This is a case that does not bind the ECtHR or the other State parties 

to the ECHR. Instead, the value of examining the case is that it has the potential to influence 

other States in the region, and thus becomes relevant to the ECtHR. Judgments of national 

courts can also be used as evidence of State practice – a criterion to determine customary 

international laws – but does not automatically bind international courts like ECtHR.25 

Some UN materials and Council of Europe materials will also be relevant to the research. This 

is soft law, which is not binding on States per se but can provide guidance on what constitute 

international custom and general principles of international law. Resolutions and other types of 

soft law documents from international organisations will often fit in to the material criterion of 

what constitutes customary international law because of wide acceptance.26 Furthermore, in 

                                                           
21 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) USTS 

993. 
22 ibid art 38. 
23 American Convention on Human Rights (adopted 22 November 1969, entered into force 18 July 1978) 1144 

UNTS 123 (ACHR). 
24 African Charter on Humans and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) 

1520 UNTS 217 (Banjul Charter). 
25 Hugh Thirlway, ‘The Sources of International Law’ in Malcolm D. Evans (ed), International Law, 4th edn 

(OUP 2014) 98. 
26 Alan Boyle, ‘Soft Law in International Law-Making’ in Malcolm D. Evans (ed), International Law, 4th edn 

(OUP 2014) 130-1. 
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terms of human rights law, CoE materials may indicate what the ‘European standard’ is, when 

determining the scope of States’ margin of appreciation on a certain matter.27 

Most of the sources will be in English, an official UN language which many legal scholars use 

in their writings and which most international court cases are written in. Because the author is 

of Swedish descent, one Swedish source will be used. Due to a lack of knowledge about the 

Dutch language, an unofficial translation of the court decision in the case of Urgenda 

Foundation v. State of the Netherlands28 from The Hague Court of Appeal will be examined. 

The possible translation errors that come with using an unofficial translation should not be 

extensive enough to challenge the credibility of this study. 

The study will focus on the European context and will therefore have the ECHR as a foundation 

for the analysis. Article 2 ECHR is the provision that deals with the right to life and will 

therefore play a central role in the study. Because of a close connection between article 2 and 

article 8 in environmental matters, certain cases connected to article 8 ECHR will also be 

analysed. These are cases that may affect how one interprets the right to life’s connection to 

climate change and the environment.  

 

1.5. Structure 

 

The study is structured into seven chapters which will lead to answers to the research questions. 

Following this chapter, chapter 2 covers how climate change issues are related to international 

law. The chapter deals with how climate change is addressed in international environmental 

law and in international human rights law. Pros and cons with addressing climate change 

through these two international law regimes are brought up and discussed.  

The following chapter (chapter 3) goes deeper into the ECHR. Interpretation of human rights 

treaties differs from other treaties. Therefore, the chapter brings up some points to keep in mind 

before digging into the ECHR. Article 2 ECHR is the focus of the chapter, but the chapter also 

deals with historical suggestions to include a right to a healthy environment in the Convention. 

Lastly, some challenges to establishing the existence of a climate change-related violation of 

article 2 ECHR and accountability of States will be addressed. 

In chapter 4, court decisions from the ECtHR will be examined related to the right to life and 

environment. The chapter will also include court decisions that deal with matters adjacent to 

the right to life and climate change – cases that may affect the interpretation of the right to life 

and how to make connections between human rights and climate change. Furthermore, a couple 

of cases that the Court found to be inadmissible will be reviewed to provide the perspective of 

when article 2 ECHR cannot be used to hold States responsible for the lack of climate change 

action. 

                                                           
27 Shai Dothan, ’Judicial Deference Allows European Consensus to Emerge’ (2018) 18:2 Chicago Journal of 

International Law 393, 397. 
28 The State of the Netherlands v Urgenda Foundation, case 200.178.245/01 (The Hague Court of Appeal, 9 

October 2018). 
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Chapter 5 includes the comparative elements of the study. In chapter 5, the right to life and 

environmental matters from the African and American perspectives will be described and 

analysed. The chapter will deal with a small but important number of court cases from the 

African and American human rights bodies. The chapter also includes a decision from The 

Hague Court of Appeal, in which a unique approach to the right to life and climate change has 

been employed. 

In chapter 6, an analysis of the findings from the previous chapters will be conducted. It has the 

purpose of bringing all the perspectives together, providing a basis to be able to answer the 

research questions of the study. The chapter is divided into two parts – one dealing with how 

the right to life can be invoked on climate change matters today and another dealing with how 

the possibility to do so may develop in the future.  

In the last chapter (chapter 7), the answers to the research questions are presented and some 

final reflections are brought to the table. 
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2. Climate Change in International Law 

2.1. Climate Change in International Environmental Law 

 

To be able to understand how climate change is connected to the right to life in the ECHR, one 

must start by finding a commonly used definition of climate change in international law and 

discuss how international environmental law addresses the connection between climate change 

and individuals’ rights. This provides knowledge about how the international environmental 

law regime has failed to deal with the impact climate change has on individuals’ human rights. 

One definition of climate change can be found in article 1(2) United Nations Framework 

Convention on Climate Change (UNFCCC).29 This is a well-recognised definition, considering 

that the convention is a UN convention with 197 Contracting States. The provision states that 

climate change is a “change of climate which is attributed directly or indirectly to human 

activity that alters the composition of the global atmosphere and which is in addition to natural 

climate variability observed over comparable time periods.”30 The sum of this definition is that 

climate change has to, in some way, be connected to human activity. Throughout this study, the 

definitions from article 1 UNFCCC will be the base for defining climate change. 

We have this widely recognised definition of climate change and a Convention that deals with 

various aspects of climate change. It sets up goals that should be reached when it comes to 

climate change,31 and disambiguates general obligations of the Contracting States.32 The 

general obligations of the UNFCCC are however, as the name indicates, general in their 

wordings. This allows the Contracting States to decide themselves how to comply with the 

obligations. The UNFCCC, the Kyoto Protocol to the UNFCCC (Kyoto Protocol)33 and newer 

additions to the UN framework of climate change law are, as the title of the original convention 

suggests, ‘framework conventions on climate change’.34 Notwithstanding that international 

environmental law includes a spectrum of treaty obligations, the treaties surrounding climate 

change may be insufficient in their enforcement and holding States responsible for the lack of 

climate change action.35 The UNFCCC contributes with goals for how States should collaborate 

internationally, regionally and nationally to reduce the emission of greenhouse gases. However, 

as the convention mostly focuses on what needs to be achieved, rather than how it should be 

                                                           
29 United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 21 March 

1994) 1771 UNTS 107 (UNFCC). 
30 ibid art 1(2). 
31 See for example UNFCCC (n 29), art 2. 
32 ibid art 3. 
33 The Kyoto Protocol to the United Framework Convention on Climate Change (adopted on 11 December 1997, 

entered into force 16 February 2005) 2303 UNTS 162 (Kyoto Protocol). 
34 ibid art 2; UNFCCC (n 29), art 3. 
35 Catherine Redgwell, ‘International Environmental Law’, in Malcolm D. Evans (ed), International Law, 4th 

edn, (OUP 2014) 706. 
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accomplished, the State parties have a wide margin for deciding how their international 

obligations should be translated to national policies.36 

There are specific obligations with more clarity for some of the Contracting States to the 

UNFCCC. The UNFCCC divides the States parties to the Convention into two groups – Annex 

I and non-Annex I countries. The separation is mainly because of social, geographic and 

economic factors. Annex I countries are the developed countries that are responsible for a clear 

majority of the emissions of greenhouse gases in the world. On the other hand, the non-Annex 

I countries are developing countries that do not emit greenhouse gases to the same extent as the 

Annex I countries. Many of the Annex I countries are European States associated with the 

ECHR.37 Annex I countries are obliged, under article 4(2a) UNFCCC, to adopt policies and 

measures to mitigate climate change. The Annex I countries are also expected to take the lead 

in the work to diminish climate change’s impact on an international level.38 

Worth noting about the UNFCCC and its early additions is that none of these international 

climate change agreements speak of the interconnection between climate change and the right 

to life – or human rights at all.39 This is also true for the Vienna Convention for the Protection 

of the Ozone Layer.40 Thus, the Paris Agreement from 201541 was the first agreement to speak 

of how climate change affects people’s human rights. The Paris Agreement preamble 

establishes States’ responsibility to “when taking action to address climate change, respect, 

promote and consider their respective obligations on human rights”.42 This statement was the 

first time a legally binding document mentioned the interrelation between climate change and 

the enjoyment of human rights. However, the preamble of a treaty does not lay down obligations 

of the Contracting States. Instead it can function as an interpretive instrument for determining 

the object and purpose of the treaty.43  

Notwithstanding that the Paris Agreement indicates that governments and international law 

have started to realise that climate change impacts several of the fundamental human rights, the 

negotiations leading to the Paris Agreement in 2015 must be noted. During the negotiations, 

several States and NGOs emphasised the need for distinct references to human rights in the 

Paris Agreement’s text. The Agreement went through a long drafting process before it was 

finally done. During this process, early versions included obligations on States to respect, 

protect, promote and fulfil human rights. Obligations that would have established a clearer link 

between the two subdisciplines of international law and could have led to a wider possibility 

for holding States responsible for acts and omissions affecting the lives of individuals 

negatively. Unfortunately, several powerful States managed to edulcorate the connection 
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between human rights and climate change. The final edition of the Paris Agreement was left 

with only one sentence related to human rights.44 

The international conventions on climate change and the environment seldom speak of the 

effects environmental degradation has on human rights and tend to be relatively general in their 

wordings, rather than specifying the measures necessary to achieve.45 A reason for that is the 

important international law principle of State sovereignty, found in the UN Charter.46 Sovereign 

States with individual incentives makes drafting an international agreement on climate change 

difficult. At least if you want one which a majority of States can subscribe to.47 

 

2.2. Climate Change in International Human Rights Law 

 

It is important to introduce human rights perspectives on the international climate change 

debates. It provides new angles, from which one can integrate the needs and concerns of humans 

and strengthen the obligations of States more effectively. In this respect, the international 

climate change law, where State-based treaty law predominates, has so far been 

unsatisfactory.48 In international human rights law, State sovereignty does not hold the same 

position as it does in international environmental law. Notwithstanding that States are generally 

sovereign and can choose how to operate within its borders, human rights law has introduced 

reviews of the scope of States’ sovereignty.49 In Europe, ECtHR performs this review. Human 

rights are simply too important to have the States decide completely on their own how they 

should cope with their human rights obligations.50 Philip Allott, Professor Emeritus of 

International Public Law, has emphasised that an international law regime where morality and 

the needs of individuals are not taken into consideration leads to people being harmed in 

avoidable situations.51 Thus, insufficient connection to human rights could mean that 

individuals are hurt by avoidable climate change effects.  

Climate change is a term that can be defined in various ways. The same applies to climate 

change’s connection to human rights. The latter has been discussed for a long time, and a few 

theories for the connection between the two sub-disciplines of international law have been 

developed. For long, international environmental law and human rights were treated as two 

separated disciplines of international law. Hence, an obligation on human rights have never 
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been established in an international climate change treaty. However, there has always been a 

focus on human impacts and threats to individuals in political debates on climate change.52 

Thus, some kind of connection between human rights and climate change must exist. Today, 

there are four main theories on the connections between human rights and climate change 

established by the OHCHR. One theory views the environment as a precondition for the 

realisation of human rights. Another theory sees human rights as a resource to ease the 

addressing of environmental and climate change related issues. A third theory views human 

rights and environmental issues as two aspects to reach sustainable development. Finally, a 

fourth theory recognises the right to a healthy environment as an individual human right of 

international law.53 Whichever theory one chooses to apply, the impact that climate change has 

had on the enjoyment of human rights and vice versa cannot be disregarded. Human rights can 

be a way to advance climate change related questions, especially when the effectiveness of 

climate change policy and other international conventions is lacking.54 Just like the UN Special 

Rapporteur expressed, climate change will need to be dealt with in order for the right to life to 

flourish.55 There are still no clear answers to how an integrated approach to environmental 

protection and human rights should be designed, or whether they should be connected at all.56 

However, these theories provide guidelines in the connection between the two international 

legal domains.  

Around the world, many jurisdictions position human rights claims above other legal claims. 

That is because human rights have a significant status. Thus, environmental claims brought 

under the human rights regime can be desirable, as international environmental law in itself 

does not hold the same status.57 Another advantage for addressing climate change within the 

human rights regime is that international human rights law possess the capacity of addressing 

the influence environmental changes have on the life, health and property of individual human 

beings. In international environmental law, States are the subjects and therefore human lives 

may not be regarded to the same extent in this international law regime.58 In most cases, human 

rights law provides a framework requiring States to adopt more far-reaching standards of 

environmental quality, where a human right is or could be at risk. Lastly, the human rights 

regime may also be an effective path when addressing climate change, as it allows States to be 

held directly accountable for their failures in regulating and controlling environmental offences 

of private companies, as well as natural disasters.59 

A human rights approach to climate change implies that activities contributing to climate 

change may be unlawful and constitute violations of international obligations, regardless of the 
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States’ attitudes towards international climate change treaties. The probably most significant 

difference between human rights and international environmental law is that in the international 

human rights regime, legal arguments about what States must do, and not only what they should 

do, can be made.60 Connecting climate change to human rights should also be appealing for 

national lawmakers and governments, as fitting climate change into the human rights arena 

provides a more substantial normative strength to the issue. In a time where climate change 

debates are heated and considered an elusive problem, human rights law brings clarity and 

captures the essence of climate change – i.e. its impact on human lives.61 

 

2.3. Summary 

 

In international environmental law, treaties and State consent is always the foundation for what 

will constitute binding law. Therefore, the impacts climate change has on individuals are often 

neglected when drafting international climate change treaties. This is evident in all the big UN 

conventions on climate change, where only the Paris Agreement mentions human rights in its 

preamble. The fact that it is difficult for individuals to make claims against States under 

international environmental law is another aspect that obstructs the possibility of holding States 

accountable for climate change-related violations. 

Many theories on the interconnection between human rights law and climate change exist and 

whichever one chooses to believe in, it is difficult to disregard the connection between the two 

sub-disciplines of international law.   

To hold States accountable for conduct that is a danger to individual’s right to life, international 

human rights law (the ECHR in Europe) will most likely be a more efficient route. The main 

reason for this is that human rights law holds a higher status than international law, where it is 

possible to make claims about what States must do rather than what they should do. Another 

reason is that international human rights law sees individuals as subjects of international law 

and allows for claims to be made against States, where an individual is a victim of an unfounded 

derogation of his or her human rights. 
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3. The Right to Life and Climate Change according to the ECHR 

3.1. Interpretation of International Human Rights Treaties 

 

It is evident that international environmental treaties have not succeeded in establishing States’ 

obligations in terms of climate change’s effect on the right to life. The silence on the correlation 

between human rights and climate change in international environmental treaties suggest that 

human rights treaties (in this case the ECHR) is where one should turn to hold States 

accountable for measures connected to climate change, affecting the right to life of individuals. 

Before digging into the substantive rights of the ECHR, interpretation of human rights treaties 

must be discussed. When interpreting the ECHR, there are a few aspects that must be kept in 

mind. As for all international treaties, the general obligations of treaty interpretation, found in 

the Vienna Convention on the Law of Treaties (VCLT)62 must be considered. Article 31 VCLT 

stipulates that treaties should be interpreted in good faith and in accordance with the ordinary 

meaning of the treaty. Treaties should also be interpreted in the light of the object and purpose 

of the treaty.63 

In addition to the general rules of treaty interpretation found in the VCLT, some further aspects 

need to be addressed specifically to human rights treaties. Human rights treaties, just like any 

other treaty, create obligations for the Contracting States. However, in contrast to other treaties, 

human rights treaties are meant to protect individuals. For example, the ICJ emphasised in an 

advisory opinion, related to the Convention on the Prevention and Punishment of the Crime of 

Genocide,64 that parties to human rights conventions do not have any advantages, disadvantages 

or individual interests. Instead, they have a common interest of securing human rights for their 

populations.65 From this advisory opinion, one can deduce that the ECHR (and other human 

rights treaties) is objective in its character – meaning it protects the rights of individual humans 

from infringements of the States bound by the ECHR.66 Thus, interpretation of human rights 

treaties require an amount of delicateness in weighing between the States’ sovereignty and the 

rights of individuals.  

Another important aspect to keep in mind is that the ECHR is considered a ‘living document’. 

That is an interpretive theory that requires the ECtHR to consider the contemporary standards 

as significant factors in their decisions. For a contemporary standard to affect the interpretation 
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of the Convention, there is a need for consensus amongst the Contracting States to the ECHR.67 

The idea of viewing the ECHR as a ‘living document’ means that the Contracting States’ 

policies and pursuance will have effect on how the ECtHR interpret a certain provision of the 

ECHR. Viewing the ECHR as a living document has been an interpretive approach by the 

ECtHR for more than 40 years. For example, it was noted in Loizidou v Turkey from 1995 that: 

That the Convention is a living instrument which must be interpreted in the 

light of present-day conditions is firmly rooted in the Court’s case-law [...]. It 

follows that these provisions cannot be interpreted solely in accordance with 

the intentions of their authors as expressed more than forty years ago.68 

On matters where States are granted a margin of appreciation in deciding how a right should be 

implemented in the State, this margin may change in width over time if the contemporary 

standards of the Contracting States are altered. 

The special characteristics of human rights treaties call for a somewhat more complex 

interpretive system than international environmental law. This will be seen to impact why it 

may be more efficient to combat climate change from a human rights perspective rather than 

the treaty law perspective of international environmental law. 

 

3.2. The Right to a Healthy Environment in the ECHR 

 

In terms of climate change, the right to a healthy environment is something that should be 

discussed. The absence of a provision dealing with the right to a healthy environment, both in 

the original provisions as well as the additional protocols of the ECHR separates the ECHR 

from several other regional human rights treaties.69 The inclusion of a right to a healthy 

environment does not per se mean better protection of the right to life in a climate changing 

world, but can give direction on how the human rights system should deal with matters of 

environmental character.70 The human rights are indivisible and should be interpreted in the 

light of one another. Therefore, human rights systems that include a right to a healthy 

environment should have an even stronger connection between the right to life and the 

environment.71 

There have been several suggestions to add protocols covering the right to a healthy 

environment to the ECHR. The oldest dates to the 1970s. During the European Conference on 

the Protection of Nature, an additional protocol on the right to a healthy and non-degraded 

environment was up for discussion. A protocol that also suggested a right to reasonably 
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pollution-free air and water.72 However, the protocol never entered into force. Instead in 2009, 

the CoE parliamentary assembly drafted and suggested an additional protocol on the right to a 

healthy and viable environment to be added to the ECHR.73 Despite several attempts to add 

protocols on the matter, a provision covering the right to a healthy environment cannot be found 

within the ECHR.74 Some legal writers argue that the main reason for the failure to include an 

environmental right to the Convention is because of a lack of political interest from the CoE 

Member States.75 The parliamentary assembly is a non-governmental body, and does therefore 

not always reflect the political will of the national governments.76 

The absence of a right to a healthy environment in the ECHR does not mean that Europe is left 

without treaties governing the environment. In fact, a right to healthy environment in Europe is 

found in the Convention on Access to Information, Public Participation in Decision-making 

and Access to Justice in Environmental Matters (the Aarhus Convention).77 Many of the ECHR 

State parties have ratified the Aarhus Convention as well. In article 1 of the Aarhus Convention, 

it is stated that every human being of present and future generations has the right to “live in an 

environment adequate to his or her health and well-being”. However, since the article is non-

justiciable it cannot be invoked in a claim before the ECtHR.78 

In the absence of an article or additional protocol enshrining a right to a healthy environment, 

the ECtHR has still been able to advance environmental matters within the framework of human 

rights. This has been done mainly by referring to article 2 and 8 ECHR and the Convention 

being a ‘living document’ that should be interpreted in the light of present-day conditions.79  

Already in 1990, the predecessor to the ECtHR – the European Commission on Human Rights 

– pointed out that even though the ECHR does not include a right entailing preservation of the 

environment as such, certain degrees of noise and other environmental upsets could, without a 

doubt, interfere with the rights in the ECHR, especially those upsets that threatened the 

wellbeing of people.80 However, so far preservation of a good environment had predominantly 
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been found to apply on cases where article 8 ECHR was invoked.81 In 1991, the ECtHR noted 

that “in today’s society the protection of the environment is an increasingly important 

consideration”.82 Furthermore, in 2010, the ECtHR held that the scope of the rights protected 

by the ECHR is influenced by a “growing and legitimate concern both in Europe and 

internationally in relation to environmental offenses”.83 

 

3.3. The Right to Life in the ECHR 

 

As the importance of protecting the environment has increased, so has the scope of the right to 

life in the ECHR. To be able to understand how climate change and environmental protection 

is connected to the right to life, one should start by looking at how the right to life is formulated 

within the ECHR. The wording of article 2 ECHR reads: 

1. Everyone’s right to life shall be protected by law. No one shall be deprived 

of his life intentionally save in the execution of a sentence of a court following 

his conviction of a crime for which this penalty is provided by law.84 

Article 2 ECHR establishes one of the most fundamental rights of the Convention. A right that, 

in peacetime, does not allow for any kinds of derogations under article 15 ECHR. A clear 

example of the importance to secure the right to life in a democratic society.85 

From the text of the article, one understands that States are obliged to refrain from acts that are 

possible threats to individuals’ right to life. That involves unlawful killings by State officials 

and conduct that is directly linked to the State.86 The right to life is widely recognised as being 

a non-derogable right with jus cogens character.87 

In addition to refraining from specific acts, many of the provisions of the ECHR also require 

States to take a more active role in ensuring that a certain right is not breached. That kind of 

obligation is generally known as ‘positive obligations’ and applies to the right to life as well.88 

In article 2 ECHR, the ‘positive obligation’ is evident even from the wording of the article, as 

it is requiring States to protect everyone’s right to life by law.89 The positive obligation requires 

States to ensure that the citizens’ right to life are not deprived, i.e. due to a lack of proper 
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healthcare.90 Notwithstanding that the right to life is considered an absolute right, this only 

applies to the negative obligations flowing from article 2 ECHR. Speaking of positive 

obligations, States have an individual margin of appreciation in determining the type of 

measures used to stop a potential violation of article 2 ECHR.91 In events calling for general 

policy measures, the ECtHR have stated that the member States have a wide margin of 

appreciation in determining the nature and structure of such policy.92  

The difference between negative and positive obligations can also be understood by dividing 

the obligations into three different types of duties. Hence, States are required to ensure that the 

right to life is respected, protected and fulfilled under its jurisdiction.93 The duty to respect 

requires States to refrain from activities that violate the right to life. Thus, one understands that 

the duty to respect mainly is connected to the negative obligation of article 2 ECHR. Where 

there is a correlation between the right to life and climate change established, the duty to respect 

would oblige States to stop with acts with directly connected to climate change – such as 

emissions of greenhouse gases.94 The duty to protect imposes a clear positive obligation on 

States, as it means that States must restrict actions that may interfere with human rights. That 

includes actions resulting from factors outside of the State’s control, such as those of non-State 

actors and other external events. The duty to fulfil also imposes a positive obligation on States 

– a duty to ensure that every individual person within the State’s jurisdiction have access to the 

human rights they are entitled by the ECHR.95 Thus, one could argue that the duty to fulfil 

includes providing individuals information about events that could result in the loss of lives, 

and securing access to resources to deal with and mitigate a disaster. 

Enforcing States’ responsible for climate change as a negative obligation in article 2 ECHR 

will be seen to imply several challenges. In the matter of climate change, positive obligations 

in the terms of duties to protect and fulfil are the ones that most frequently will be up for 

consideration by the ECtHR.96 Considering the scope of positive obligations for a State, the 

ECtHR is often likely to allow for a wider margin of appreciation. This is because positive 

obligations require States to adopt some kind of measure, whereas negative obligations require 

them to determine the lawfulness of an abstention. The States are therefore granted a wide 

margin in determining what measure will be necessary to meet the positive obligation in their 

local context.97 Climate change can impose positive obligations of mitigation and adaptation on 

States. Mitigation efforts aims to slow down and diminish climate change and its effects, 

whereas adaptation measures refer to reduction of risks and harm with linkage to contemporary 

as well as future effects of climate change.98 
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3.4. Challenges to Enforcing Human Rights-Based Claims on Climate Change 

 

Several prerequisites must be met to find a violation of the right to life in environmental matters. 

Thus, there are also several challenges that affect how individuals can make successful claims 

to the ECHR in terms of environmental human rights and climate change. The duty to respect, 

protect and fulfil will all, for various reasons, be difficult to enforce as climate change-related 

rights to life. The duty to respect has not even been under examination by the ECtHR at any 

point. There are many reasons for that, and those reasons will be explained in this chapter. 

Speaking of climate change in human rights law, it shall be noted that traditional human rights 

duties apply between States and the people within its jurisdiction. Climate change is more 

complex than that, inter alia since it is very hard to prove that the impacts of climate change 

happening in one State is linked to the emission of greenhouse gases by the same State. It can 

therefore be difficult to establish the required nexus between a State’s lack of climate change 

measures and a natural disaster occurring within the borders of the same State. Connected to 

this issue, effects of climate are seldom realised until many years after the emissions actually 

occurred. Thus, it is certainly difficult establishing a link between States’ conduct and the 

effects climate change has on individuals or groups of people.99  

Even if one were to identify a duty-bearer that one could direct claims against to the ECtHR, 

the problem of proving that there has been a violation of the right to life in the ECHR remains. 

As said before, the biggest problem here is that climate change and the impacts of climate 

change result from cumulative action of a majority of the States in the world and over many 

decades. This said, finding causal links between actions and effects may be the biggest 

challenge to holding States accountable for letting climate change deprive individuals of their 

right to life.100 Thus, it should not come as a surprise that the ECtHR case law recognising extra-

territorial jurisdiction and holding States accountable for acts threatening the right to life that 

have occurred outside of the State’s territory is limited.101 

It has been noted by the OHCHR which, in its 2009 report, expressed that it is “virtually 

impossible to disentangle the complex causal relationship linking historical greenhouse gas 

emissions of a particular country with a specific climate change-related effect”.102 Thus, it will 

also be difficult to hold States accountable for climate change actions today that, most likely, 

has no effect on the State’s current population but may be ruinous to future generations.103 

The previous UN Special Rapporteur on human rights and the environment, John H. Knox, 

have proposed that causation is not the big issue in solving this problem. He argues that States 
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should be held responsibility for the percentage of the world’s greenhouse gases they emit.104 

While this could be a solution, the uncertainties regarding extra-territorial jurisdictions remains. 

The framework for the right to life in the ECHR is clear on this point today. It could change in 

the future, due to the fact that the ECHR should be interpreted according to present-day 

standards, as it is a ‘living document’. However, such development of the European human 

rights regime seems farfetched as of today. 

After all, climate change in itself does not violate human rights (or can at least not be held 

accountable for that). It must therefore be noted that human rights are not only rights to protect 

humans. The violators of human rights must also be humans – of official capacity that is. An 

earthquake or a thunderstorm cannot be held accountable for violating human rights. Therefore, 

both the victim and the perpetrator must be humans for a violation of human rights to be 

established.105 

Another aspect that one must note when it comes to the right to life and climate change is the 

basic preconditions that should be met for ECtHR to consider individual claims – namely 

admissibility. In terms of admissibility, it can be somewhat difficult to bring a claim on the 

right to life based on climate change to the ECtHR. In article 35 ECHR, it is stated that the 

ECtHR will find cases to be inadmissible if they are manifestly ill-founded or if the applicant 

has not suffered a significant disadvantage.106 The two main aspects to be taken into 

consideration when discussing alleged right to life claims connected to climate change is that 

the conduct must be able to trace back to the State or State officials and that one must be able 

to find the connection between climate change and an immediate risk to human lives. 

In addition, article 34 ECHR could also preclude a judgment by the ECtHR, requiring claims 

to be made by individuals (i.e. not NGOs or corporations) that are victims of a violation by a 

Contracting State. In the case law of the ECtHR, the victim criteria have been interpreted 

narrowly, requiring applicants to be affected personally by the alleged violations they invoke 

before the ECtHR.107 Specifically related to environmental cases, the ECtHR has stressed that 

the ECHR cannot provide environmental protection for the mere purpose of protecting the 

nature and that claims by popular movements looking for States to be held accountable referring 

to a common good is not allowed for.108 In the case of Murillo Saldias and Others v Spain, a 

campsite in the Spanish Pyrenees was struck by heavy rainfall and flooding, leading to 87 

peoples’ deaths. The applicants mainly based their claim on the Spanish State’s lack of action 

to prevent the people staying at the campsite from being affected by the flooding, even though 

the State had knowledge about the situation to some extent. However, because the main 

applicant had already been granted reasonable compensation for the loss of relatives caused by 

the States inaction and that the other applicants had not exhausted the domestic remedies, the 
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ECtHR found the case to be inadmissible. Therefore, none of the applicants attained the 

requirement of victim status.109 

 

3.5. Summary 

 

Human rights treaties (including the ECHR) require certain interpretation methods that separate 

them from ordinary international treaties. The usual interpretation rules stipulated in article 31 

VCLT should be applied to human rights treaties as well. Apart from that, human rights treaties 

are meant to protect individuals and not just support the political will of the State’s government. 

Therefore, additional interpretation tools such as the ‘living document’ approach are needed. 

The right to life in article 2 ECHR is constructed to protect individuals from both State action 

and activities of private bodies that unlawfully restrict the right to life of the people in some 

way. The provision therefore entails a negative obligation on States to restrain from certain 

types of action. The provision also imposes positive obligations that require States to ensure 

that other bodies, controllable or not, put the State’s population in a risk to the loss of lives.  

The fact that the parties to the ECHR have not successfully drafted a right to a healthy 

environment as of yet does not mean that there is no support for the right to life being, to some 

extent, dependent on the environment. This is something, which the ECtHR have had to reflect 

on several times. As early as 1991, the Court held that protection of the environment is 

important for the realisation of several rights in the ECHR. The ECtHR referred to the 

Convention being a ‘living document’ that should be interpreted in the light of present-day 

conditions and held that environmental protection have become an important aspect to take into 

consideration. 

For States to be held responsible for violating negative obligations under article 2, several 

hurdles must be passed, and prerequisites met. Therefore, when it comes to climate change and 

environmental issues, positive obligations of States are the most frequently invoked before the 

ECtHR. For positive obligations, States are generally granted a wide margin of appreciation for 

choosing an appropriate measure to deal with dangerous situation within their specific context. 
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4. The Right to Life and Climate Change in the Case Law of the ECtHR 

 

Climate change has rarely been the subject of the ECtHR jurisprudence. Still, conclusions can 

be drawn on how States are obliged to act in relation to climate change and the right to life by 

examining environmental cases that are closely related to the right to life and environmental 

degradation. 

As noted in chapter 3, mitigation and adaptation measures can have many different forms. With 

States’ wide margin of appreciation in choosing appropriate measures to deal with climate 

change, there is no need to examine exactly what amount to appropriate measures on that matter. 

What must be determined is ‘when’ States are obliged to intervene and ‘what’ States must 

consider when choosing appropriate measures. From the case law of the ECtHR, a couple of 

aspects are found that must be met for realisation of State responsibility under the climate 

change-related right to life in the ECHR. 

 

4.1.  When are States Obliged to Undertake Measures Related to Climate 

Change’s Impacts on the Right to Life? 

 

To begin with, one must start by investigating under what circumstances climate change 

impacts on the right to life of individuals. 

In several cases before the ECtHR, the Court has ruled on cases concerning an environmental 

right to life caused by ‘dangerous activities’.110 In the case of Öneryildiz v Turkey, the applicant 

lived in an area close to a community dumping ground without permission. Due to a methane 

explosion on the dumping ground, the applicant’s and several other individuals’ households 

vanished. The applicant lost nine family members because of the explosion.111 The applicant 

claimed that the death of his family members and the lack of legal actions following the 

explosion constituted a breach of the right to life and that the Turkish State had violated article 

2 ECHR.112 Notwithstanding, the State argued that there could not be a positive obligation to 

foresee and act on an explosion in a dumping ground under article 2 ECHR. The ECtHR 

pinpointed that article 2 should be applicable on all industrial activities that are dangerous in 

their very nature.113 The ECtHR came to similar conclusions in Guerra and Others v Italy114 

and L.C.B. v United Kingdom115, meaning that article 2 was applicable:  

Where it is established that the negligence attributable to State officials or 

bodies on that account goes beyond an error of judgment or carelessness, in 

that the authorities in question, fully realising the likely consequences and 
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disregarding the powers vested in them, failed to take measures that were 

necessary and sufficient to avert the risks inherent in a dangerous activity, the 

fact that those responsible for endangering life have not been charged with a 

criminal offence or prosecuted may amount to a violation of Article 2 […]116 

It must be noted that the ECtHR brings up a case concerning article 8 ECHR in Öneryildiz v 

Turkey where the main claims are on article 2 ECHR. The ECtHR emphasises that the scope of 

positive obligations following from dangerous activities are similar between article 2 and article 

8 ECHR.117 In Guerra and Others v Italy, the ECtHR concluded similarly that pollution of the 

environment could affect people’s wellbeing. Thus, a violation of article 8 was found as 

environmental pollution could restrict people from using their homes in a dignified way.118 The 

ECtHR found it unnecessary to look further into a possible violation of article 2 as well.119 

Furthermore, according to the conclusions of Tatar v Romania, all States of the ECHR must 

also regulate all aspects of industrial activities on its territory that may harm the environment 

and human health.120 These cases show that the development for dangerous activities violating 

article 2 or article 8 ECHR are dependent on each other. 

In L.C.B. v the United Kingdom – a case from 1998 before the ECtHR – a man served for the 

British Royal Air Force on Christmas Island in the Pacific Ocean. He served there during the 

1950s, when nuclear activities were taking place. In 1966, the man had a daughter who in 1970 

was diagnosed with leukaemia. The daughter was the applicant in the case brought before the 

ECtHR and she claimed that the British authorities had violated article 2 ECHR when they 

failed to warn her parents about the potential risks to a future child’s health caused by the father 

participating in nuclear activities.121 The ECtHR started by noting that article 2 ECHR, as 

discussed earlier, can give rise to positive obligations on the Contracting States to the ECHR.122 

What could not be determined was the amount of radiation the applicant’s father had been 

exposed to during his time on Christmas Island. The Court pointed at the fact that it had not 

been shown any evidence indicating that the father was exposed to dangerous levels of 

radiation. Instead, the Court found that the radiation level did not reach dangerous proportions 

in the area were the father worked. A fact indicating that the British could be relatively confident 

in that the father had not been exposed to dangerous irradiation.123 Furthermore, the Court could 

not establish an adequate causal link between a father being exposed to radiation and a child-

developing leukaemia.124 Thus, the ECtHR did not find the United Kingdom to have violated 

article 2 ECHR.125 There is a need to find adequate causality between an event and the risk for 
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loss of lives. In terms of dangerous activities and natural disasters, two specific prerequisites 

must be met according to the case law of the ECtHR.126 

The case of Budayeva and Others v Russia involved a couple of applicants living in a 

mountainous area in Russia. The area was exposed to severe mudslides, especially during the 

summer. The application concerned a claim that the Russian State had not sufficiently warned 

people living in the area about the risks for large-scale mudslide. A mudslide did happen in 

which several people were injured, one death occurred, and homes were destroyed. 

Furthermore, the claim included failures of the Russian authorities to establish evacuation and 

emergency policies as well as to, following the mudslides, initiate a judicial review.127 The 

ECtHR ruled on principles that followed from the Öneryildiz v Turkey decision and reiterated 

that in terms of the environment, article 2 is applicable to dangerous activities and natural 

disasters similarly.128  

There is no doubt about that States can be held accountable for a lack of action towards so-

called ‘dangerous activities’. Dangerous activities in terms of climate change translate mainly 

to natural disasters. These are real, immediate and dangerous to the environment. They could 

affect the environment in a way that could result in people being deprived of their fundamental 

human rights, i.e. the right to life. When determining the scope of real and immediate risks to 

the loss of life requiring State action, in terms of climate change, The Osman Test is a well-

established guideline to start from. As the name indicates, the test was first used in the ECtHR 

case Osman v United Kingdom.129 

Where there is an allegation that the authorities have violated their positive 

obligation to protect the right to life in the context of their above-mentioned 

duty to prevent and suppress offences against the person, it must be established 

to its satisfaction that the authorities knew or ought to have known at the time 

of the existence of a real and immediate risk to the life of an identified 

individual or individuals […] and that they failed to take measures within the 

scope of their powers which, judged reasonably, might have been expected to 

avoid the risk.130 

An immediate and real risk does, in other words, require some extent of investigation from the 

State, as risks that the State ought to have known about can also be real and immediate enough 

to constitute a possible violation of article 2 ECHR. However, the ‘judged reasonably’ criterion 

suggests that an exact answer to whether a real and immediate risk to the life exists is dependent 

on the circumstances of the individual case and should be determined thereafter. 

Another case concerning Russia, dealing with natural hazards and the right to life in the ECHR, 

is Kolyadenko and Others v Russia. In this case, heavy rain resulted in a reservoir being filled 

up. A lot of the water in the reservoir was released in short time, flooding the surroundings 

where many people lived. According to the people living there, no warning had been given on 
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beforehand. Hence, the applicants argued that the Russian authorities had violated its 

obligations under the ECHR (article 2, 8 and 13).131 The Russian authorities claimed that 

releasing water from the reservoir was necessary because of the very heavy rain that was not 

foreseen.132 Regarding the alleged violation of article 2, the ECtHR started by noting that 

building a reservoir in an area where monsoons with heavy rains are frequent during certain 

parts of the year must fall within the spectrum of a dangerous activity.133 As mentioned earlier, 

dangerous activities can give rise to positive obligations under article 2 ECHR. The ECtHR 

emphasised that the Russian authorities’ obligations involved assessing all risks in the operation 

of the reservoir that could potentially be threats to the life of the people living nearby.134 

In the case of Özel and Others v Turkey, the applicants’ family members were buried alive 

under collapsed buildings following an earthquake in a ‘major risk zone’ for seismic activity.135 

Like in the previously mentioned cases, the applicants claimed that violations of article 2 ECHR 

through omissions had been taking place when the State did not act sufficiently to the risk of 

seismic activity happening in the area. The Court found article 2 ECHR to be applicable on the 

case.136 

Not all cases that have been up in front of the ECtHR have had the existence of a violation 

against article 2 ECHR determined. These are cases that the Court has found to be inadmissible. 

In Viviani and Others v Italy, the applicants argued that the Italian authorities had not 

undertaken measures to prevent and protect against a possible eruption by the volcano 

Vesuvius. The case was found inadmissible due to non-exhaustion of local remedies.137 It would 

have been interesting to see how the ECtHR would have interpreted the Italian authorities’ 

obligations to take on preventive measures in this case. Such decision could have been easily 

traced to climate change effects, as eruptions and certain natural disasters as effects of climate 

change are equally foreseeable. It is probable that a judgment on the merits in this case could 

have further established what an immediate and real risk to life is in terms of natural disasters 

in a climate changing era. 

From the presented cases, one understands that various types of events can amount to dangerous 

activities or natural disasters that States must take action to prevent and mitigate the effects of. 

When discussing climate change, dangerous activities of private actors and natural disasters 

could both potentially impose obligations on States to act under article 2 ECHR. It can however 

be difficult to find adequate causality between dangerous activities of corporations and the 

effects of climate change. Therefore, activities of private actors that by extension cause climate 

change are hardly dangerous in the sense of immediateness and realness. However, the 

reasoning of the ECtHR in these cases may as well affect how States should think about natural 

disasters and the effects of climate change. 
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The requirement of an immediate risk is also a reason why it is difficult to hold States 

responsible for climate change as such, and not only for the effects of climate change. The need 

for an immediate risk in establishing a States positive obligation under article 2 can be 

challenging. By now, there should not be any doubts about that climate change constitute a real 

risk to human lives. The need for an immediate risk is more difficult, since climate change is 

foreseeable. However, the jurisprudence of the ECtHR points out a development of the link 

between climate change and human rights when talking about the civil and political rights of 

the ECHR.138 Therefore, climate change in itself may not fulfil the necessary prerequisites, but 

the effects of climate change certainly can.  

 

4.2. How Should States Respond when Climate Change Threatens the Right to 

Life of Their Citizens? 

 

Now that we know when States are supposed to undertake measures related to climate change, 

we must investigate if the case law of the ECtHR can provide any answers on how States should 

act when an uncontrollable event threatens the right to life of its citizens. As mentioned earlier, 

States do have a wide margin of appreciation in choosing an appropriate measure. The case law 

of the ECtHR can however guide States in what they must consider when determining such 

appropriate measure. 

In Kolyadenko and Others v Russia, the ECtHR held that the Russian authorities must be 

expected to act on a possible flooding. The rain was heavy and not unforeseeable, and neither 

was the fact that the people living nearby could be affected by a flooding following evacuation 

of water in the reservoir. The Court specifically noted that the authorities had not done what 

was expected of them when it comes to informing the public about a possible risk to life.139 The 

authorities had been requested several times to set up warning systems around the reservoir but 

chosen to ignore them.140 The ECtHR could not impose a disproportionate burden on the 

Russian authorities, as the Court in older similar cases had granted States with a wide margin 

of appreciation for positive obligations on the right to life. The ECtHR found that the decisions 

Russian authorities had made about cleaning of the river that was flooded and restoration of a 

warning mechanism would have been sufficient to meet the positive obligations.141 However, 

since these measures had not been actualised, a violation of article 2 ECHR was found. The 

ECtHR concluded that the Russian authorities had not been able to assess the risks with the 

operations of the reservoir, the supervisory system was insufficient and there was not enough 

proof that the Russian authorities had tried to coordinate and cooperate to ease the situation to 

not be a risk to peoples’ lives.142 
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In Özel and Others v Turkey, the ECtHR held that States obligations in relation to earthquakes, 

over which they have no control, can only be to adopt measures to reduce the effects of the 

uncontrolled disaster.143 Such obligations include planning and control over urban areas. The 

Court noted specifically documents that proved the State’s awareness of the risk for earthquakes 

in the area. Especially documents setting up requirements for buildings in the area. Following 

this particular earthquake, buildings raised in breach of these documents collapsed, causing 

many people’s loss of life. However, this part of the applicants’ claim was not examined deeper 

as the ECtHR found the claim to be inadmissible under article 35(1) and 35(4) ECHR.144 What 

the Court had to determine was the adequateness of the Turkish criminal proceedings. In this 

sense, the ECtHR was to decide if the national court had let a life-threatening crime go 

unpunished for.145 The ECtHR noted that 12 years passed between the earthquake and the 

conviction of two people among the five that were initially accused. According to the Court, 

time was an aspect that could have affected the possibility of finding quality evidence and 

thereby impaired the investigation. The conclusion of the ECtHR was therefore that the scale 

of the natural disaster called for a rapid and prompt examination of the case by the national 

authorities.146 Thus, a violation of article 2 ECHR was found from the Turkish authorities’ 

failure to impose adequate criminal proceedings.147 

In Brincat and Others v Malta, the ECtHR found a joint violation of articles 2 and 8 ECHR. 

The employees of a government shipyard were exposed to asbestos particles – leading to 

illnesses and deaths. The ECtHR held that the Maltese government knew or ought to have 

known about the risk the shipyard personnel were under and still did not provide neither 

protection nor information about the risks they were under. The ECtHR specifically noted that 

States’ margin of appreciation in choosing safeguard measures still must be proportionate and 

reasonable.148 

In Öneryildiz v Turkey, the ECtHR developed the reasoning from the case against Malta and 

pointed out that proportionality will be found from the scope of the ‘European standard’. Thus, 

States must take action to regulate environmental matters concurrent with a majority of the 

Contracting States to the ECHR. In this case, the ECtHR emphasised that the Turkish 

Government had failed to inform the people living close to a dumping ground about the risks 

with living there. If the State had informed them, it still had not taken the practical measures 

that would have been necessary to keep the dumping ground neighbours alive. Together with 

the points just mentioned, the lack of a proper supervisory system was the main reasons why 

the ECtHR found the Turkish Government to have violated article 2 ECHR.149 

In Budayeva and Others v Russia, the positive obligation of article 2 had to be balanced against 

the Russian authorities’ actions and omissions.150 The Court found a violation of article 2 
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ECHR. The violation was based on that the State was or should have been aware of the risk of 

a mudslide with devastating consequences. A dam in the area was damaged and there were no 

measures undertaken by the government to restore the dam or set up an early warning system 

in its place.151 These administrative failures by the Russian authorities amounted to a breach of 

article 2 ECHR that could not be justified based on the State’s margin of appreciation in 

choosing the appropriate measure for dealing with a positive obligation.152 In addition, the 

ECtHR found that there had been a violation of article 2 ECHR in its procedural parts since the 

judicial proceedings that followed the mudslides were not sufficient to meet what one can 

expect from the provision.153 

From the presented case law, it is evident that several failures of States can amount to the 

ECtHR finding a violation of article 2 ECHR. These include failures to apply regulations 

stringently, failures to make sure that vulnerable have enough information about immediate 

risks, and failures to hold those responsible for an immediate and real threat to the right to life 

responsible.154 

 

4.3. Summary 

 

Because the ECtHR is yet to deal with a case exclusively concerning climate change, the case 

law of relevance relates to dangerous activities and natural disasters. Natural disasters, as effects 

of climate change, clearly create obligations for States to undertake measures. 

From the case law of ECtHR, a few prerequisites appear as required to meet for State 

responsibility to be realised: (1) A dangerous activity by a public or private actor must be taking 

place. The harmfulness of activity and the foreseeability of a possible risk to life are factors that 

must be taken into consideration here. (2) The dangerous activity does not have to be manmade. 

It can be the result of a natural disaster. (3) The State has failed to establish an effective 

legislative or administrative framework that takes into consideration the risks of dangerous 

activities. In the case of natural disasters, the State must have provided its citizens with enough 

information about foreseeable natural disasters and must have had a preventive system to deal 

with such disasters, at least in areas where natural disasters are likely to strike. (4) In the case 

of an infringement to the right to life, the State must provide effective remedies so that a violator 

of the right to life gets appropriate prosecution and punishment. (5) In addition to the 

foreseeability requirement, an adequate causal link between the dangerous activity or the 

natural disaster and the risk to life must be established. That is an immediate and real risk to the 

loss of life of individuals.155 
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In many of these cases, there are competing interests where States weigh in and balance between 

addressing climate change and other important policy aims. Occasionally, addressing climate 

change harms will not take precedence over other legitimate aims and interests of the State. 

Notwithstanding that the States generally have a wide discretion in determining what measure 

should be taken to prevent the loss of lives, the measure chosen must be justified and 

proportional. The States have obligations which include assessing all risks in the operation of 

dangerous activities that could potentially be threats to the life of the people living nearby. 

States are normally provided with a wide margin of appreciation in choosing the appropriate 

measure or method of securing the right to life connected to environmental and climate change 

issues. It can be noted, however, that there is a need for the environmental degradation to result 

in a dangerous situation where a strong causal link between the environmental harm and the 

threat to life exist.156 From the case law, a right to information about risks to life appears in 

situations when State authorities should have realised that the lack of information could lead to 

loss of lives. In areas where it can be expected to happen natural disasters, States normally are 

obliged to set up some kind of supervisory or early warning system for the people living nearby. 

After a natural disaster happens, States are also required to take on measures to steady the 

situation and try to save lives. Where a natural disaster killed people, States are usually obliged 

initiate judicial review to determine if accountability could be found. 
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5. The Right to Life and Climate Change from Three Other 

Perspectives 

5.1. The Inter-American Perspective on the Right to Life and Climate Change 

 

The ECtHR is not the only human rights body which have dealt with the climate change related 

right to life. The Inter-American human rights system has had the opportunity of determining 

the correlation between human rights and climate change several times.  

In the ACHR, the right to life is found in article 4 ACHR.157 The wording of the article is similar 

to the wording of the ECHR and reads: “Every person has the right to have his life respected. 

This right shall be protected by law and, in general, from the moment of conception”. The main 

bodies for interpreting and enforcing the provisions of the ACHR is the IACHR together with 

the IAComHR. A difference between the American human rights system and the European 

system is that unlike ECHR, the ACHR includes an additional protocol, which specifically puts 

down a right to live in a healthy environment (The San Salvador Protocol).158 

When looking at how the IACHR and the IAComHR have interpreted the right to life in the 

ACHR, a couple of noteworthy principles appear. IACHR has for example confirmed that the 

“fundamental right to life includes, not only the right of every human being not to be deprived 

of his life arbitrarily, but also the right that he will not be prevented from having access to the 

conditions that guarantee a dignified existence”.159 The quote originates from a case concerning 

street children exposed to violence. The theme of this case may appear to be far away from 

climate change. However, the IACHR’s reasoning can invoke States’ responsibility on matters 

concerning climate change as well.160 In 1997, the IAComHR pinpointed that the right to life 

in article 4 ACHR is dependent on the physical environment of individuals.161 Thereof, the right 

to life can be invoked where environmental contamination and degradation pose a threat to 

peoples’ lives. In a case against Paraguay, the IACHR stressed that within the right to life in 

the ACHR, there is also a right to live in dignified conditions. The Court found that when severe 

environmental changes occur, indigenous groups that are dependent on the land for their 

livelihood are deprived of their right to live in dignified conditions.162 

The IAComHR was the first regional human rights body that ruled on a case with clear 

connection to climate change. The case is one of the most distinct cases on climate change and 

the right to life that has been up for consideration by a regional adjudicatory body on human 

                                                           
157 ACHR (n 23), art 4. 
158 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and 

Cultural Rights (adopted 17 November 1988, entered into force 16 November 1999) A-52 (Protocol of San 

Salvador) art 11. 
159 Villagrán-Morales et al. v. Guatemala Petition no 11, 383 (IACHR, 19 November 1999) para 144. 
160 Villagrán-Morales et al. v. Guatemala (n 159). 
161 Report on the Human Rights Situation in Ecuador OEA/Ser.L/V/II.96, Doc.10 Rev1 (IAComHR, 24 April 

1997), Ch VIII. 
162 Sawhoyamaxa Indigenous Community v Paraguay Petition no 0322/2001 (IACHR, 29 March 2006). 



30 
 

rights. The case was a petition by the Inuit Circumpolar Council on behalf of all Inuit people in 

USA and Canada. Since USA has not accepted the competence of the Commission, the 

IAComHR was restricted to recommendations on the matter. In the case, the Inuit Circumpolar 

Council held that USA, being the biggest emitter of greenhouse gases in the world, had 

jeopardised the right to life and several other rights of the Inuit people inhabiting arctic areas.163 

Even though the Inuit Circumpolar Council extensively and deeply provided the IAComHR 

with evidence on the connection between emission of greenhouse gases and the impact it had 

on the Inuit people and the Arctic areas, the IAComHR dismissed the petition.164 Though 

dismissed, the Inuit petition has still been praised by legal scholars in its efforts to provide 

evidence on how greenhouse gas emissions affects the right to life for the indigenous people of 

arctic areas.165 

When it comes to cases where the Inter-American human rights organs have decided on the 

merits, there are a couple of cases concerning the right to life and environmental degradation 

that are of interest to this study. In a case against Brazil, the IAComHR withheld that the right 

to life is highly connected to the physical environment. The Brazilian State had constructed a 

highway that crossed the homelands of an indigenous group – the Yanomami people. Due to 

the road construction, these people were exposed to several infectious diseases and forced to 

resettle. Something they were not compensated for. Therefore, the IAComHR held that Brazil 

had violated the Yanomami people’s right to life and health.166 In the case of La Oroya 

Community v Peru, the IACHR for the first time found that air, water and soil contamination 

caused by corporate activities could amount to State violations of the right to life and health of 

individuals.167 This is similar to the development of the ECtHR case law. 

In a case against Ecuador, the IACHR ruled on the right to life of another indigenous group (the 

Kichwa people), in a situation where a private oil company was permitted by the State to operate 

on the Kichwa people’s traditional territory. The IACHR reasoned similarly to the reasoning of 

the ECtHR on these matters, that one must determine the existence of a risk and that the State 

were aware or ought to have been aware of such risk to peoples’ lives. In this case, the IACHR 

found that Ecuador had violated the right to life.168  

The San Salvador Protocol to the ACHR, especially article 11, shows the connection between 

human rights and the environment in American countries stating that individuals should be 

guaranteed the right to live in a healthy environment. However, there is a reason why the 

applicants in the case law presented above have not invoked the San Salvador Protocol in their 

claims. The right to a healthy environment in article 11 of the San Salvador Protocol is 

recognised as a non-justiciable right.169 If it would have been justiciable it would potentially 
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have been able to widen the scope for climate change-related claims in the Inter-American 

human rights system even more. The fact that the right to a healthy environment is not 

justiciable negates the possibility of bringing States to court for the lack of action. However, 

the States that have ratified the additional protocol are bound by article 11 of the San Salvador 

Protocol and should observe it.  

In a recent Advisory Opinion, which followed from Colombia expressing a need for to the 

IACHR to declare the scope for holding States responsible for environmental harm under the 

ACHR, the Court substantiated article 11 of the San Salvador Protocol. The advisory opinion 

is revolutionary in its interpretations of the right to a healthy environment and how 

environmental matters affect other human rights in the ACHR. Due to the development of 

society and the increased importance of environmental matters, the Court held that the right to 

a healthy environment is also included in article 26 ACHR – making it judiciable. The IACHR 

stated that the right to a healthy environment should be interpreted to be directed at both 

individuals and collective groups. It also declared that the right found in the provision should 

be granted to people living today, as well as to future generations.170 Furthermore, the IACHR 

emphasised that States’ jurisdiction can be extended beyond territorial boarders in terms of 

environmental harms affecting human rights of a territorial area outside the State’s physical 

boarders.171 

It deserves to be noted that many of these cases concern the right to life of indigenous groups. 

In front of the ECtHR, indigenous groups have not been subject to court decisions concerning 

the right to life and the environment. The Inter-American human rights bodies have found that 

the right to life can be invoked on matters related to the environment and climate change as 

indigenous peoples’ lives to a great extent depend on the livelihood activities carried out in their 

territories.172 

 

5.2. The African Perspective on the Right to Life and Climate Change 

 

The Banjul Charter is the African regional human rights treaty. In its fourth article, the right to 

life is found. The Banjul Charter is, just like the ECHR and the ACHR, based on the UDHR 

which means that the article 4 Banjul Charter is composed similarly to article 2 ECHR and 

article 4 ACHR. Article 4 Banjul Charter reads: “Human beings are inviolable. Every human 

being shall be entitled to respect for his life and the integrity of his person. No one may be 

arbitrarily deprived of this right”.173 However, unlike the European and Inter-American 

provisions on the right to life, the Banjul Charter does not disambiguate any exceptional 

circumstances for when deprivation of life could be justified. 
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Unlike the ECHR and the ACHR, the African Charter includes a provision dealing specifically 

with the right to a healthy environment in the main Convention. With the inclusion of a right to 

a ‘general satisfactory environment’, as the wording reads, to the main articles of the 

Convention, the Banjul Charter is unique among the regional human rights treaties.174 The 

African Charter is one of only two regional human rights treaties that have not separated the 

rights that are more of social and economic character from the civil and political rights of the 

into different treaties. Thus, the Banjul Charter is unique in that it does not separate civil and 

political rights from economic and sees them as same-level rights. In the preamble of the Banjul 

Charter it is even emphasised that ‘economic, social and cultural rights is a guarantee for the 

enjoyment of civil and political rights.175  Furthermore, the strong correlation between social, 

cultural, economic rights and the right to life in the Banjul Charter have been emphasised in the 

Pretoria Declaration on Economic, Social and Cultural Rights in Africa from 2004.176 

When discussing why environmental matters could have a bigger importance to the African 

human rights regime than the European, one must note that many African countries are 

threatened by climate change in more and different ways than many European countries are. In 

Europe, the threats to humans’ lives with connection to climate change is mainly extreme 

weathers and pollution. These are, of course, threats to be considered in many African countries 

as well. In Africa, with the continent’s many and big drylands and deserts, desertification is 

probably an even bigger environmental threat to the region, as the drylands are expected to 

spread and become even dryer in the future. Furthermore, socioeconomical factors indicate that 

natural disaster hit harder on many African countries than on European countries.177 The 

prospects for peoples’ lives in Africa may therefore to an even higher degree be dependent on 

the environment and climate change than what can be seen in Europe. 

The judicial bodies for human rights in Africa are the ACHPR and the AComHPR. As the 

ACHPR has been operating for 15 years only, its case law on the right to life and climate change 

issues is very limited. Thus, the AComHPR provide a more extensive case law framework. A 

landmark decision in terms of African environmental human rights was delivered in 2001, the 

so-called Ogoniland case.178 The case was against Nigeria and concerned alleged violations of 

the right to life, right to health and the right to a general satisfactory in the Banjul Charter. The 

applicants claimed that the Nigerian State had directly supported activities of an oil production 

company, which caused pollutions in the surrounding environment. The contaminations were 

followed by public protests, which the government ordered military intervention in response to. 

The military intervention caused destruction of villages, including their sources of food and 

houses. The ACHPR ruled on the claims of the applicants – a promising piece of case law, as 
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it was the first time a regional human rights body found a State to have violated the right to a 

general satisfactory environment jointly with the right to life and the right to health.179 

Considering the right to life in article 4 Banjul Charter in the Ogoniland case, the AComHPR 

referred to the violations of the Nigerian government as being of such wide-spread scale to 

threaten the right to life. The Commission highlighted that: “The survival of the Ogonis 

depended on their land and farms that were destroyed by the direct involvement of the 

Government. These and similar brutalities not only persecuted individuals in Ogoniland but 

also the whole of the Ogoni community as a whole. They affected the life of the Ogoni society 

as a whole.” Furthermore, the AComHPR expressed that the environmental degradation made 

living in the area ‘a nightmare’.180 Another noteworthy aspect of this case is that since article 

24 Banjul Charter is a collective right, the AComHPR have interpreted the right to life in the 

light of this collective right and found a violation of a right to life of a whole community. 

 

5.3. A Domestic Approach to the Right to Life and Climate Change 

 

A recent domestic approach to the relationship between climate change and human rights can 

be found in a Dutch court case. The organisation Urgenda Foundation (Urgenda) appealed to 

the Dutch Court of Appeal claiming that the Dutch State’s policies for reduction of greenhouse 

gases by the end of 2020 was not ambitious enough to meet the State’s international obligations, 

thus violating article 2 and 8 ECHR.181  

Urgenda wanted the court to order the Dutch government to reduce the percentage of 

greenhouse gas emissions in its policies.182 Urgenda argued that the Netherlands, as an Annex 

I country183 to the UNFCCC, had a responsibility to take the lead and show an example of what 

good environment policies are. Urgenda referred to article 3 UNFCCC, which in the last 

sentence of the first paragraph states that “the developed country Parties should take the lead in 

combating climate change and the adverse effects thereof.”184 Urgenda also claimed that the 

State of the Netherlands had failed to give clear arguments to why it had reduced its own goals 

for greenhouse gas emissions by 2020. A reduction affecting the State’s possibility to meet its 

commitments in the Paris Agreement, i.e. keeping the global warming below 2°C.185 

The Dutch State agreed with Urgenda that climate change is a major threat and something that 

must be dealt with on international as well as national policy level. However, the Dutch State 

disagreed on some points. Mainly, The State of Netherlands argued that there are no unanimous 

answers to exactly what percentage of greenhouse gas reduction is needed to deal with global 

warming and climate change. Thus, The State emphasised that policymaking must consider 
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interests of all various stakeholders.186 The State also argued that it did meet all its international 

obligations and could not be held responsibility for a failure to implement them.187 About the 

legal grounds in the ECHR, the Dutch State counterclaimed that Urgenda could not base its 

claims on article 2 and 8 ECHR due to the lack of victim status required by article 34 ECHR.188 

The Dutch Court of Appeal started by declaring that article 34 ECHR is procedural to the 

ECtHR only. There was no requirement of a victim status when a national court determined 

whether an act has been in accordance with the ECHR.189 Instead, Dutch procedural law 

together with article 1 ECHR led the Court to the conclusion that the case was admissible.190 

Regarding the alleged violation of article 2 and 8 ECHR, the Court discussed the existence of 

a positive obligation requiring care for the environment as an integrated part of the right to life 

and the right to private and family life.191 Many of the facts that were presented in the case led 

the Court to the conclusion that climate change is a serious and real threat that may mean loss 

of life and/or separation of families. Therefore, the State had, according to the Court, an 

obligation to protect its nationals against the imminent threat.192 

The question that the court had to determine was whether the State of the Netherlands had an 

obligation to reduce emissions of greenhouse gases by not less than 25 % by the end of 2020, 

in relation to 1990. The State argued that the reduction of 20 % decided on EU level was enough 

to meet its international obligations, whereas Urgenda argued that a reduction of at least 25 % 

was required to combat the imminent and real threat that is climate change.193 Referring to 

various international agreements and reports, the court came to the conclusion that a 25 % 

reduction was needed to meet States’ duty of care integrated in article 2 and article 8 ECHR.194 

The court also considered a policy that is more ambitious than what EU regulations require of 

the Dutch State to be completely in line with its international obligations.195 The case is unique 

in its interpretation of the width of the States’ obligations under article 2 and 8 ECHR. 

However, the Court decision needs to be viewed from another angle too. For example, some 

scholars criticised the Court ruling for lifting scientific research related to climate change to 

become legally binding norms.196 Can it be justified that the amount of care States have to 

observe can be defined from scientific data in an IPCC report, which seemed to be how the 

Dutch court reasoned? In other words, it is a controversial yet revolutionary case. The fact that 

the Dutch State is held accountable for its lack of climate change action mainly because of its 

international obligations in the UNFCCC is certainly interesting.  
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5.4. Summary 

 

In contrast to the ECHR, both the Inter-American and the African human rights system are 

provided with rights to a healthy environment. It deserves to be discussed how that affects the 

possibility to hold States accountable for environmental harms threatening the right to life. 

From the case law on the right to life and the environment in the regional judicatory bodies, 

there is evidence of climate change impacting the right to life of especially vulnerable 

indigenous groups. In both the African and Inter-American system there are many indications 

of the strong connection between the right to life and environmental protection. A reason for 

that could be that climate change and environmental degradation impacts these continents with 

many indigenous groups living in rural areas. The IACHR have expressed that the right to life 

included a right to life in dignified conditions. For indigenous groups, environmental 

contamination and destructions restrict their possibility of living in dignified conditions. 

The judgment from the Dutch Court of Appeal provide an interesting and unique angle on the 

right to life and climate change when it rules that the State can be held accountable for its role 

in causing climate change. The interpretation methods used by the Dutch court are 

controversial, but the fact that the judgment has fuelled a fire makes it a matter that the ECtHR 

may have to consider in the future. It is difficult to see that the ECtHR would apply the same 

wide interpretation method for the ECHR. The Dutch Court of Appeal includes a duty of care 

for the environment in article 2 ECHR. The Dutch Court argued that climate change in itself 

constitute an imminent and real risk to the right to life.  

  



36 
 

 

6. Analysis of States’ Duty to React to Climate Change in Article 2 

ECHR  

6.1. Article 2 ECHR and Climate Change Today 

 

In this study, various perspectives on the right to life and climate change have been brought up 

and discussed. This chapter will bring all perspective together and analyse how States bound 

by the ECHR can be held responsible and accountable when climate change threatens to deprive 

or have already deprived European individuals of their right to life. 

In international environmental law, treaties and State consent are always the foundation for 

what will constitute binding law. Therefore, the impacts climate change has on individual 

persons is often neglected when drafting international climate change treaties. This is evident 

from all the major UN conventions on climate change. The Paris Agreement is the only one 

mentioning human rights – in its preamble. The fact that the individuals most exposed to the 

impacts of climate change have little influence on the international climate change treaties 

creates a gap between these individuals and international lawmakers.197 

Climate change has impacts on individuals’ right to life in several different ways.198 Therefore, 

there is no need to determine which theory of the relation between climate change and human 

rights that is the most veracious. The knowledge that the two international law regimes affect 

one another in some way is enough to realise that States can have obligations under human 

rights law to adopt measures to deal with climate change.199 International human rights law and 

the ECHR can function as a clear way of ensuring that individual persons are protected against 

threats to the right to life. The ECHR and the ECtHR have the capacity of telling States what 

they must do rather than what they should do. As States are the main subjects of international 

environmental law, there are few possibilities for individuals to bring claims to court when their 

rights are neglected.200 

The right to life in article 2 ECHR consists of both negative and positive obligations that States 

should follow. These can also be divided into duties to respect, protect and fulfil the right to 

life. Within the scope of article 2 ECHR, States can be obliged to adopt laws to protect their 

citizens from climate change, mitigate the effects of climate change, and secure adaptation to 

the effects of climate change.201  

From the case law of the ECtHR, it is evident that States have more far-reaching duties in 

relation to the positive obligations on climate change rather than the negative obligations. The 

negative obligations to adopt laws to mitigate or even stop all emissions of greenhouse gases 

require certain prerequisites to be met. Attribution to a single State and an established direct 
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link between emission of greenhouse gases and the loss of individual lives are two prerequisites 

that obstruct the possibility of holding States accountable for emissions of greenhouse gases. 

Climate change is a global matter caused by many of the States in the world making it hardly 

attributable to a single State.202 Furthermore, if it were to be attributable to a single State, there 

are no guarantees that the emissions of the State have impacts on individuals within the same 

State. In the ECtHR’s case law, extra-territorial jurisdiction has been considered a couple of 

times. However, the lack of precedent on extra-territorial jurisdiction over environmental issues 

is a factor that makes the possibility of holding States accountable for their emissions of 

greenhouse gases unclear.203 In this time of climate change, one could suppose that extra-

territorial jurisdiction over environmental issues is something the ECtHR will have to consider 

in the future. In addition, the procedural framework for admissibility to the ECtHR is narrow. 

It requires individual victims and acts attributable to a State – prerequisites that are not easily 

found as climate change is a global matter caused by many States collectively.204 

Despite difficulties in establishing emissions of greenhouse gases as human rights violation, 

there are cases where States have been held accountable for environmental harms. In front of 

the ECtHR, States have been found responsible for acts and omission related to environmental 

degradation and natural disasters. Over the years, the ECtHR have decided on a whole bunch 

of cases where environmental changes have affected the right to life of individuals. Even though 

the wording of article 2 ECHR does not express that States are obliged to undertake protection 

of the environment per se, the ECtHR have widened the scope of the provision.205 The scope 

of the human rights in the ECHR should always be interpreted in the light of present-day 

conditions. For almost three decades, environmental protection has been a factor that European 

States should consider when securing their citizens right to life.206 

On the matter of the environment and climate change, the right to life in article 2 ECHR is 

perhaps best seen as including a couple of different sub-rights. Sub-rights taken from the 

judgment of the ECtHR described earlier. The sub-rights that are found in article 2 connected 

to climate change are the right to access resources of survival and information of such 

resources207, the right to not be exposed to serious environmental risks threatening the right to 

life208, and the right to protection of the State against unwarranted loss of life.209 These are 

clarifications of situations that from the case law of the ECtHR have been seen to amount to 

State violations when an individual have been deprived of the right to life. Furthermore, the 

threat to life must be real and immediate in order for State responsibility and accountability to 
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be invoked.210 Thus, there is also a need to establish an adequate causality between the 

dangerous event and the risk to peoples’ lives.211   

The case law from the ECtHR provides some important principles that must be kept in mind 

when determining to what extent individuals’ right to life in article 2 ECHR is protected against 

climate change. Where States have been found to have obligations to act on effects of climate 

change, they have been granted a relatively wide margin of appreciation in deciding what 

measure is appropriate to undertake. This margin of appreciation does however not allow States 

to adopt measures that are disproportional. What constitute proportional measures will differ 

depending on the circumstances in the individual case. The existence of a European standard 

on the matter can indicate the lawfulness and proportionality of States’ measures.212 When 

determining the scope of States’ obligations to deal with climate change, one should also 

consider the responsibility States have to avoid dangerous activities to become threats to lives 

of individuals.213 The ECtHR have also emphasised that the scope of the obligation towards 

dangerous activities and natural disasters in article 2 should be understood to be similar to those 

in article 8 ECHR.214 

There are situations where a real and immediate threat to the right to life appears without a 

warning. It would be to put a heavy burden on States if they were obliged to foresee events 

without any indications of them happening. On this point, the ECtHR has held that States can 

be held accountable for environmental degradation and natural disaster which they knew would 

happen or ought to have known could happen. There is a need for foreseeability. The ECtHR 

has emphasised that in exposed areas where natural disasters are likely to strike, States are 

responsible for ensuring that people living nearby have adequate information about risks. States 

are usually also obliged to take effort to mitigate the situation or adapt by setting up an early-

warning system.215 

Except for establishing legal duties of States, viewing climate change through the lens of human 

rights may also be meaningful as establishing a link between climate change and human rights 

could result in a change of morals and values connected to climate change. If States and non-

State actors know that there is a risk that their lack of action to combat climate change and ease 

the effects of climate change, that will most likely affect how they deal with climate change 

and environmental issues.216 Furthermore, when human rights-based claims on climate change 

become more frequent in front of international courts, the general understanding of climate 

change is improved. Worldwide attention will be drawn to climate change’s human impacts 

leaving governments with no other choice than to start working.217  
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6.2. Future Prospects of Article 2 ECHR and Climate Change 

 

The Inuit Petition, Urgenda v The State of Netherlands and other similar efforts to hold States 

accountable for their climate impacts are great examples of the growing importance of securing 

that climate change does not affect the lives of people.218 Even though none of the two 

mentioned cases have developed a norm of binding character in international law, the growing 

importance means that States must act. If not within human rights law, then to make sure that 

the international climate change treaties more distinctly protect the life of individuals from the 

effects of climate change. 

The importance of extra-territorial jurisdiction within the environmental right to life have been 

developed by the IACHR. In a recent advisory opinion, the Court noted the need to extend the 

jurisdiction of a State beyond its borders when their acts or omission affects the right to life of 

people.219 Extra-territorial jurisdiction has not yet been applicable to a European case 

concerning environmental harms. However, the IACHR’s reasoning shows the emerging need. 

This could be a factor that the ECtHR and the States bound by the ECHR must consider in the 

future as well. 

The fact that the parties to the ECHR have not yet successfully drafted a right to a healthy 

environment have not meant that there is no support for the right to life being, to some extent, 

dependent on the environment. This is something which the ECtHR have had to reflect on 

several times. As early as 1991, the Court held that protection of the environment is important 

for the realisation of several rights in the ECHR. The ECtHR referred to the Convention being 

a living document that should be interpreted in the light of present-day conditions and held that 

environmental protection have become an important aspect to take into consideration.220 This 

means that the interpretation of climate change related questions and the right to life could 

develop even more in the future, depending on how the society develops. 

In contrast to the ECHR, both the Inter-American and the African human rights system are 

provided with rights to healthy environment. It deserves to be discussed how that affect the 

possibility to hold States accountable for environmental harms threatening the right to life. 

Considering all human rights should be understood as indivisible and dependent on the others 

for their fulfilment, there is a possibility that the inclusion of a right to a healthy and satisfactory 

environment affects how States’ acts and omissions on climate change should be interpreted 

under the right to life. We have already seen earlier that the possibility of holding States 

responsible for acts and omissions under article 2 ECHR exist. The ECtHR has delivered 

important judgment that marks a progress in the ‘greening’ of a right to life. This means that 

even though the ECtHR does not physically include any green rights such as to a healthy 

environment, it still notes the importance of weighing in environmental factors as a part of the 

right to life. It cannot be disregarded that environmental degradation and States responses to 

that can amount to violations of the right to life of article 2 ECHR. 
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Compared to the African and the Inter-American human rights system, the ECHR still provides 

individuals with a good amount of protection against climate change-related violations of the 

right to life. What a right to a healthy environment in the ECHR could entail is a better 

understanding among the public of their rights. Thus, a right to a healthy environment in the 

ECHR would not per se mean that the scope of the right to life will be altered. However, a 

common individual without legal education would probably experience a higher degree of 

protection against the effects of climate change if the right to a healthy environment was added 

to the ECHR. Over time, that could also affect the scope of article 2 ECHR. 

What can be said about a future ‘greening’ of the existing human rights in the ECHR is that the 

ECtHR have made important progress in the last decades widening the scope of several rights, 

especially in the rights of article 8 ECHR but also connected to the right to life in article 2 

ECHR. However, the jurisprudence of the ECtHR on environmental matters have also met 

opinions of those critical to using human rights to achieve environmental protection. Therefore, 

it is of outmost importance that the purpose of broadening the scope of the right to life is 

defined. The purpose is not to achieve a higher degree of environmental protection. Instead, the 

purpose of broadening the right to life on environmental matters is to make sure that the lack 

of environmental protection does not impose a risk to the lives of individuals. 

Further critique against the ECtHR revolve around the Court’s unwillingness to depart from the 

individualistic approach to human rights. In both the African and the Inter-American human 

rights systems, there is a possibility for groups to claim that their collective right to life have 

been renounced. Still, the European system require the establishment of an individual person 

victim to a violation of the right to life.221 It could be possible that the considerations the IACHR 

has made when declaring that the environment must be preserved and climate change effects 

mitigated to secure the right to life of a group is applicable (or at least should be) to Europe as 

well. Perhaps the individualistic approach employed by the ECtHR fails to notice the rights of 

groups that have been found in America and Africa.222 A development in allowing for group 

claims could be needed in order to secure that everyone’s right to life is protected under the 

ECHR. 

In terms of the Dutch Court of Appeal’s judgment, it is difficult to see that the ECtHR would 

apply the same wide interpretation method for the ECHR. To be able to find States responsible 

and accountable for climate change as such rather than mitigation or adaptation measures, there 

is a requirement of finding proof that climate change was the actual causation of the harm and 

that the State is responsible for the greenhouse gas emissions that caused the harm. Successfully 

establishing this kind of link between climate change and an individual will most likely be 

difficult, and – in terms of the rule of law and other important principles of law – ill-founded.223 

Notwithstanding that the States that are Annex I countries in the UNFCCC may have more far-

reaching obligations under international environmental law, that does not automatically result 

in human rights violations related to climate change being easier to trace back to the State.224 
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However, the ECtHR considers the national laws and international treaties that binds States 

when determining if a violation of the ECHR has occurred. Therefore, the UNFCCC cannot be 

excluded from affecting the scope of the right to life in the ECHR.  

There is nothing stopping other European States from doing the same interpretations of article 

2 ECHR as the Dutch Court of Appeal did. In fact, similar claims have already been made in 

several countries. However, due to insufficient victim status it is unlikely that the ECtHR would 

come to the same conclusions as the Dutch court did. However, environmental and climate 

change matters will continue to be important within the right to life of the ECHR and the 

acceleration of a European standard on the correlation between climate change and the right to 

life could mean that the ECtHR will need to expand the environmental aspects of the right to 

life even more. As mentioned a couple of times already, the ECHR is a living document that 

should take contemporary issues into consideration when interpreting how the scope of the right 

to life and to what extent States measures towards climate change are proportionate and 

necessary in combating the realness and immediateness of the situation that have appeared. 

 

6.3. Summary 

 

The growing importance of environmental issues within the human rights framework have 

affected and continues to affect how the right to life in article 2 ECHR should be interpreted. 

From the case law of the ECtHR a guideline for how States should deal with climate change 

and its effects on climate change emerges. As one cannot know for sure how climate change 

will continue to affect the right to life, the uncertainty about how the scope of right to life will 

develop and what considerations the adjudicatory human rights bodies must make in the future 

is big. 

Several factors must be discussed for determining the existence of a climate change and right 

to life violation. Similar considerations have been made in the three regional human rights 

systems investigated. However, socioeconomical factors and the vulnerability of people have 

been seen to differ between the regions – thus affecting the scope of the right to life and its 

connection to a possible right to a healthy environment. However, further developments in the 

African and the Inter-American regions, as well as in domestic courts, could affect the scope of 

the right to life in the ECHR in the future.  
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7. Conclusions and Final Remarks 

 

Climate change and its effect on peoples’ right to life have been a hot topic within debates on 

international law and policy for decades now. Nevertheless, the legal framework for State 

accountability with regards to climate change remains unclear. In the UNFCCC and the text of 

article 2 ECHR, there are no statements on how climate change affects the right to life. Neither 

is there a right to a healthy environment in the ECHR, that together with article 2 could 

disambiguate the environment’s effect on the right to life. Instead, the ECtHR have extended 

the scope of article 2 ECHR to cover environmental matters by considering contemporary 

issues, which the ‘living document’ doctrine of European human rights law allows for. Through 

this interpretive method, one understands that States must act to mitigate and adapt to effects 

of climate change that threatens the life of people within its jurisdiction. When determining if 

a State can be held accountable, the realness and immediateness of the ‘dangerous situation’ 

should be considered. There must also be adequate causality established between the event and 

the risk for loss of lives. Furthermore, States must have known or ought to have known about 

the threat they expose people to by their act or omission. Where States are obliged to act, the 

margin of appreciation for choosing an appropriate measure is generally wide. However, the 

measures chosen must be necessary and proportionate to combat the threat. 

When comparing the ECHR to the Inter-American and the African human rights systems, the 

understanding of the connection between the right to life and climate change is deepened. The 

two latter operate on areas where the environment have been seen to play an even more 

important role than it does in Europe. This explains why the right to a healthy environment has 

a bigger importance in these regions. Interpretations of the Inter-American and African human 

rights judicatory bodies are generally more straight-forward on matters concerning the right to 

life and the environment. In other words, the legal framework may be clearer for those it 

concerns – namely individuals. 

Time will tell whether some of the considerations made by the Dutch Court of Appeal will 

affect the scope of the right to life in European human rights law. Other European States have 

similar legal claims pending before their courts, suggesting that the ‘European standard’ in 

relation to climate change and the right to life could be changing. As the OHCHR noted, one 

should remember that: “Irrespective of whether or not climate change effects can be construed 

as human rights violations, human rights obligations provide important protection to the 

individuals whose rights are affected by climate change”.225 

  

                                                           
225 Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between 

climate change and human rights (n 102), para 71. 
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