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Abstract 

 

In this study, this author analyses the availability of security for costs in the ICSID 

system. It is argued that ICSID tribunals are not empowered under Article 47 of the 

ICSID Convention to order binding provisional measures when interpreting the 

provision in accordance with Article 31 of the Vienna Convention on The Law of 

Treaties. However, this author presents the argument that the ICSID jurisprudence 

developed overtime has modified the powers of ICSID tribunals pursuant to Article 47 

of the ICSID Convention so as to empower tribunals to order provisional measures.  

It is further argued that, as ICSID tribunals are empowered to grant provisional 

measures, it thus follows that ICSID tribunals are also authorized to grant security for 

costs. Nevertheless, an analysis of the commonly utilized criteria for the granting of 

provisional measures showcases that the applicable threshold for ordering such 

measures constitutes an obstacle for tribunals to grant security for costs in ICSID 

arbitrations. Accordingly, it is argued that security for costs are an available form of 

interim relief in ICSID arbitrations by virtue of law, but it is not de facto obtainable. 

The issue of security for costs in the context of ICSID annulment proceedings is also 

analyzed in this study. A case is made in this paper that there is no statutory basis under 

the ICSID Convention for ICSID annulment committees to grant provisional measures 

of any kind, be it security for costs or not. It is further argued that the doctrine of 

inherent powers is not a valid ground to establish the authority of ICSID annulment 

committees to grant security for costs in annulment proceedings.   
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1 Introduction 

 

There is a long-standing on-going debate on whether security for costs has a place in 

international arbitration or not, be it commercial or investment arbitration.1 Security 

for costs is defined by the Chartered Institute of Arbitrators as type of provisional 

measure in which the tribunal requires a party “… bringing a claim or a counterclaim 

to provide for the costs of the other party in case the claim or counterclaim fails and 

the claiming party does not pay the costs awarded against it.”2 It must be noted that 

security for the costs of the arbitration, such as attorney’s fees and other administrative 

costs, is not to be confused with security for the costs of the substantive claims of the 

arbitration.3 

Security for costs comes into play when the tribunal or the parties adopt a ‘costs follow 

the event’ policy regarding the final allocation of the costs of the arbitration.4 In other 

words, it only makes sense to request security for costs when it is established that the 

losing party will bear part or the entirety of the costs of the arbitration, including the 

costs incurred by the opponent party. 

It is considered a provisional measure as it temporarily safeguards the money sum 

covering the costs of the arbitration in light of a potential non-compliance by one of 

the parties with an adverse award on the costs of the proceedings.5 However, it does 

not constitute a preliminary judgment on the merits of the case, nor does an order for 

security for costs constitute a final award on the costs. 

                                                 
1 Philippe Fouchard and others, Fouchard, Gaillard, Goldman On International Commercial 

Arbitration (Kluwer Law International 1999), page 687; Bernhard Berger, 'Arbitration Practice: 

Security for Costs; Trends and Developments in Swiss Arbitral Case Law' (2010) 28 ASA Bulletin, 

page 12, paras. 7–15. 
2 International Arbitration Practice Guidelines - Applications for Security For Costs (Chartered 

Institute of Arbitration 2019) <https://www.ciarb.org/media/4196/guideline-5-security-for-costs-

2015.pdf> accessed 7 June 2019. 
3 Christine Sim, 'Security for Costs in Investor–State Arbitration' (2017) 33 Arbitration International, 

pages 427–495. 
4 'Costs Follow the Event Definition' (Duhaime.org) 

<http://www.duhaime.org/LegalDictionary/C/CostsFollowTheEvent.aspx> accessed 7 June 2019. 
5 Gary Born, International Commercial Arbitration (Alphen aan den Rijn 2014), p. 2495. 
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Hence, should the party in which the measure was ordered against it be successful in 

the outcome of the proceedings, the ordered party would not be adversely affected by 

the measure as the order for security for costs would be lifted by the tribunal, and, 

ultimately, the amount posted is returned to the party.6  

Notwithstanding the interim nature of the measure, the implications of non-compliance 

with an order for security for costs cannot be underestimated. Non-compliance with 

such an order may result in the tribunal stifling the claims altogether.7 Thus, security 

for costs may be requested to ensure that the claimant party complies with an adverse 

award of costs ordered against it, but it may also be purposely used by the respondent 

as a tool to stall or end the arbitration proceedings.8 

While security for costs has gained greater acceptance in international commercial 

arbitration over the past few years9, when it comes to security for costs in investment 

treaty arbitration, the debate is nowhere near being settled.10 In fact, the debate on 

security for costs has recently intensified due to the substantial increase in the number 

of treaty-based arbitrations.11 Additionally, the rapidly expanding industry of 

arbitration funding has also been playing a significant role in stirring the controversy 

                                                 
6 Patricia Editor and others, 'Security for Costs in International Arbitration: What's Missing from The 

Discussion?' (Kluwer Arbitration Blog, 2019) 

<http://arbitrationblog.kluwerarbitration.com/2016/11/09/securityfor-costs-in-international-arbitration-

whats-missing-from-the-discussion/> accessed 1 April 2019; Christoph Schreuer and others, The 

ICSID Convention: A Commentary (2nd edn, Cambridge University Press 2013), page 774. 
7 Gabrielle Kaufmann-Kohler and Aurélia Antonietti ‘Interim Relief in International Investment 

Agreements’ in Katia Yannaca-Small (ed), Arbitration Under International Investment Agreements: A 

Guide to Key Issues (OUP 2010), pages 505 – 531; Jeffery Commission and Rahim 

Moloo, Procedural Issues In International Investment Arbitration (1st edn, OUP 2018), pages 30 – 42. 
8 'Arbitration Speedread: Security for Costs in Arbitration Proceedings' (Bird & Bird, 2019) 

<https://www.twobirds.com/en/news/articles/2018/uk/speed-read-security-for-costs-in-arbitration-

proceedings> accessed 1 April 2019. 
9 Miles Speller and Duncan Speller, 'Security For Costs In International Arbitration – Emerging 

Consensus Or Continuing Difference' (2007) 32 The European Arbitration Review, page 329; Neil 

Andrews, English Civil Procedure: Fundamentals Of The New Civil Justice System (Oxford University 

Press 2010), page 450; Jeffrey M Waincymer, Procedure And Evidence In International 

Arbitration (Kluwer Law International 2012), page 642. 
10 Alan Redfern and Sam O’Leary, 'Why It Is Time for International Arbitration To Embrace Security 

For Costs' (2016) 32 Arbitration International, pages 397–413. 
11 Ibid, n. 10. 
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as, more and more, parties have been relying on the existence of third-party funding as 

a ground to petition security for costs.12  

Moreover, one distinct aspect of investment treaty arbitration further complicates the 

debate. The one-sided nature of treaty-based arbitrations, namely the open invitation to 

arbitrate against a State contained in most international investment treaties. As the State 

is usually the respondent, the State would often be in the position to request security 

for costs. Swiss jurisprudence is of the view that, in this context, States would be given 

undue advantage, which constitutes a violation of the principle of equality of arms.13 

As put by Webster, States could potentially abuse their position of respondent by 

ordering security for costs against the claimant with the intent of depriving “… 

legitimate claimants of the opportunity of presenting their case.”14 

Scholars like Born, Fouchard, Gaillard and Goldman are of the opinion that allowing 

security for costs into arbitration as a standard provisional measure would hinder access 

to justice.15 This is because an order of security for costs could penalize a claimant with 

legitimate claims suffering financial difficulties which are not necessarily related to the 

arbitration.16 Moreover, it could also penalize claimants which are suffering from 

financial difficulties due to the respondent’s conduct, in which case, should security 

for costs be granted against a claimant in this situation, the respondent would be 

benefitting from its own wrong-doing.17 Accordingly, in their view, security for costs 

should only be granted in exceptional circumstances, such as when the claimant 

deliberately takes financial or legal measures prior to the commencement of the 

arbitration (i.e. insolvency proceedings) to avoid meeting an adverse award of costs.18 

                                                 
12 Frank Garcia and Kirrin Hough, 'Third Party Funding in International Investor-State Arbitration' 

(Asil.org, 2018) <https://www.asil.org/insights/volume/22/issue/16/third-party-funding-international-

investor-state-arbitration> accessed 22 May 2019. 
13 Thomas Webster, 'Efficiency in Investment Arbitration: Recent Decisions on Preliminary and Costs 

Issues' (2009) 25 Arbitration International. 
14 Ibid, n. 13. 
15 Supra, Born, n. 5, paras. 2004 – 6.  
16 Ibid, n. 15. 
17 ICSID, 'Proposals For Amendment Of The ICSID Rules — Working Paper' (ICSID 2018) 

<https://icsid.worldbank.org/en/Documents/Amendments_Vol_3_Complete_WP+Schedules.pdf> 

accessed 7 June 2019, page 897. 
18 Supra, Fouchard and others, n. 1, page 688. 
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On the other hand, proponents of security for costs in international arbitration, such as 

Gu, Redfern and O’Leary, argue that security for costs in international arbitration 

should be embraced as, more and more, tribunals have been adopting the ‘costs follow 

the event’ approach to costs allocation, in which case the respondent would have in 

security for costs its only protection against ill-intentioned claimants who may 

potentially not comply with an adverse award on the costs.19  

With the advent of third-party funding services, claimants with non-legitimate claims 

who would have previously refrained from initiating arbitration due to the lack of 

funding would now be more inclined to commence arbitration against a State in light 

of the new funding possibilities. Additionally, States are less likely to not have 

sufficient funds to meet an adverse award of costs than commercial parties. Security 

for costs could, thus, address such imbalance.20 Sim further posits that security for costs 

can be used not only to protect a right to reimbursement of the costs, but also as “…an 

economical mechanism for handling issues of multi-tiered shareholdings, ethics, third-

party funding, unenforceable final awards, and procedural inefficiency.”21 

It is against this background that this study will analyze security for costs in the context 

of the ICSID system. The ICSID Convention and the current ICSID Arbitration Rules 

do not contain a specific provision dealing with security for costs. While a party may 

attempt to petition security for costs in ICSID proceedings, there is presently no 

consensus on the authority of an ICSID tribunal to order security for costs. The publicly 

available jurisprudence on the issue showcases a lack of uniformity on the decisions of 

ICSID tribunals regarding the existence of a legal basis under the ICSID Convention 

and ICSID Arbitration Rules for ordering security for costs.22 

Moreover, in the instances in which ICSID tribunals have found that the ICSID 

Convention and the ICSID Arbitration Rules empowers an ICSID tribunal to grant 

security for costs, each tribunal has applied its own criteria for determining whether an 

                                                 
19 Weixia Gu, 'Security for Costs in International Commercial Arbitration' (2005) 22 Journal of 

International Arbitration; Supra, Redfern and O’Leary, n. 10. 
20 Supra, n. 17. 
21 Supra, Sim, n. 3.  
22 Supra, Kauffmann-Kohler and Antonietti, n. 7, page 406. 
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application for security for costs is successful or not. In addition to the varying views 

on the power of an ICSID tribunal to grant security for costs, the inconsistency of the 

criteria utilized by ICSID tribunals for granting security for costs further contributes to 

the lack of legal certainty surrounding security for costs in ICSID proceedings. 

Therefore, the purpose of this study is to contribute to the discussion by analyzing the 

relevant provisions in the ICSID system to determine whether security for costs has a 

place in the ICSID system as an available interim relief. 
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2 Thesis Objective  

 

In light of the foregoing considerations on security for costs in international arbitration, 

and, more specifically, on security for costs in the ICSID system, the purpose of this 

thesis is to answer the following question:  

 

“Is security for costs an available form of interim relief under the ICSID 

system?” 

 

Given that neither the ICSID Convention, nor the ICSID Arbitration Rules contain a 

provision addressing security for costs, it is unclear whether security for costs are an 

available interim relief in the ICSID system. The uncertainty surrounding security for 

costs in the ICSID system is worsened by the series of concomitant and contradicting 

ICSID awards on provisional measures in general and on security for costs in specific. 

As the title of this study suggests, security for costs in the ICSID system is much like 

Schrödinger's cat, it is – so to speak – alive or dead, available or unavailable, depending 

on the tribunal.  

In other words, certain tribunals and scholars see it as a possibility in the ICSID system 

and others do not. Therefore, the aim of this study is to investigate whether security for 

costs is a type of interim measure in which parties can legitimately petition in ICSID 

arbitrations and annulment proceedings, and in which ICSID tribunals or ICSID 

annulment committees are empowered to grant or not.  

Determining whether security for costs can be granted in the ICSID system is important 

due to status of the ICSID as one of the main systems for investment arbitrations. There 

are currently over 400 BITs and other treaties with investment chapters which provide 

for ICSID Convention based arbitrations.23 Since 1972 until 2019, there have been 632 

                                                 
23'Other Investment Treaties' (Icsid.worldbank.org) 

<https://icsid.worldbank.org/en/Pages/resources/Other-Treaties.aspx> accessed 7 June 2019; 'Database 
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cases registered under the ICSID Convention, out of which 27% of the cases have had 

all claims dismissed by ICSID tribunals, and, 1% of the cases were found to be 

manifestly without legal merit.24  

The high percentage of dismissed claims together with other factors, such as the 

increase of ICSID arbitrations25, the rise of third-party funding26, the exorbitant costs 

of ICSID arbitrations27, and the growing trend of ICSID tribunals adopting a “costs 

follow the event” policy on costs allocation calls for an in-depth discussion on 

availability of security for costs to parties in ICSID arbitration as a safeguard against 

impecunious and ill-intentioned parties. 

However, this is study is not limited to addressing security for costs solely in the 

context of ICSID arbitrations. The research question of this study aims at examining 

security for costs in the context of the ‘ICSID system’ as opposed to analyzing it in the 

context of ‘ICSID arbitrations’. This is a deliberate choice of this author in light of the 

Commerce Group Corp & San Sebastian Gold Mines, Inc v Republic of El Salvador 

annulment decision, in which the Annulment Committee held for the first time that it 

had inherent powers to order security for costs despite Article 47 of the ICSID 

Convention not being applicable to ICSID annulment proceedings.28  

Hence, this study aims at not only answering the question of whether security for costs 

can be granted in ICSID arbitrations under Article 47 of the ICSID Convention and 

Rule 39 of the ICSID Arbitration Rules, but also whether the doctrine of inherent 

powers authorizes ICSID committees to order security for costs in annulment 

proceedings.  

                                                 
of Bilateral Investment Treaties' (Icsid.worldbank.org) 

<https://icsid.worldbank.org/en/Pages/resources/Bilateral-Investment-Treaties-Database.aspx> 

accessed 7 June 2019. 
24 ICSID, 'THE ICSID CASELOAD — STATISTICS' (ICSID 2019) 

<https://icsid.worldbank.org/en/Documents/resources/ICSID%20Web%20Stats%202019-

1(English).pdf> accessed 7 June 2019, page 7. 
25 Ibid, n. 24. 
26 Supra, Redfern and O’Leary, n. 10. 
27 Susan Franck, Arbitration Costs: Myths and Realities In Investment Treaty Arbitration (Oxford 

Scholarship Online 2019), page 183. 
28 C. Brown, 'Commerce Group Corp & San Sebastian Gold Mines, Inc V Republic Of El Salvador: 

Security For Costs In ICSID Proceedings' (2013) 28 ICSID Review, pages 10 – 16. 
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2.1 Materials, Method and Methodology  

 

This section describes the material, method and methodology utilized by this author to 

carry out the research required to answer the main question of this study. Research is 

defined by the Webster Dictionary as a “… systematic investigation towards increasing 

the sum of knowledge.”29 To conduct a successful investigation into a legal problem, 

one needs not only the materials to collect the knowledge necessary, but also a method 

and methodology. It is important to delineate the difference between method and 

methodology. Simply put, method is the manner in which the knowledge is collected, 

and methodology is the manner in which the knowledge collected is presented and 

analyzed. 

 

2.1.1 Materials  

 

The main materials of the normative legal researcher are, naturally, the relevant 

primary statutory sources.30 In the context of this study, the primary sources of interest 

are the ICSID Convention in itself and the ICSID Arbitration Rules, which are 

complementary to the ICSID Convention procedural provisions.31 The analysis and 

interpretation of the relevant ICSID Convention provisions for this study are supported 

by another primary statutory source, namely the Vienna Convention on The Law Of 

Treaties. 

Secondary sources, such as ICSID arbitral jurisprudence on provisional measures and 

security for costs, scholarly articles and books, opinions, reports as well as news articles 

play an important part in the critical analysis of the relevant primary sources. This is 

especially so when researching in international law given that international law is 

                                                 
29 Sain Jain, 'Legal Research and Methodology' (1972) 14 Journal of the Indian Law Institute, pages 

487-500. 
30 Ibid, n. 29. 
31 'Overview Of An Arbitration Under The ICSID Convention' (Icsid.worldbank.org) 

<https://icsid.worldbank.org/en/Pages/process/Arbitration.aspx> accessed 7 June 2019. 
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decentralized and there is no binding precedent.32 However, in the context of the ICSID 

system, these sources shine light on the various lines of thinking regarding the legal 

problem of this thesis, it reaffirms legal opinions, it showcases the accepted 

applications and interpretations of the ICSID Convention, and, it ensures the researcher 

that, to the best of his or her knowledge, no stone has been left unturned when it comes 

to the primary sources.33 

 

2.1.2 Method and Methodology 

 

This study is an attempt to answer a question which has already been previously 

answered, in a way or another, by several ICSID tribunals and committees as well as 

by legal scholars. The inconsistency in the answers, however, is what makes this legal 

problem such a fascinating research topic. The purpose of this thesis, is, therefore, to 

analyze the law and jurisprudence on the topic and to contribute to the discussion with 

my – reasoned and legal – opinion about how the issue should be approached by ICSID 

tribunals and scholars alike.  

A normative researcher cannot ignore the past statutory history and jurisprudence on 

the legal problem he or she is researching. Presenting the reality and painting a 

comprehensive picture of the legal developments surrounding the legal problem in a 

purely descriptive manner to the reader is essential to effectively argue what the law or 

norm should be. Arguing what the lex ferenda should be can only be done by firstly 

describing what the lex lata is. 

Therefore, in order to answer the main question of this study, this author adopts a 

combination of methodologies: the descriptive and normative methodologies. The 

method of this study is most important when applying the descriptive methodology. In 

order to describe the varying views of scholars and decisions of ICSID tribunals, this 

                                                 
32 Mike McConville and Wing Hong Chu, Research Methods For Law (2nd edn, Edinburgh University 

Press 2017), pages 234 – 267.  
33 Ibid, n. 32. 
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author systematically compiled all available relevant ICSID arbitral awards either fully 

published or mentioned in books by leading authors, scholarly articles or other 

publications as well as annulment decisions concerning the issue to ensure that, the 

reader, in each chapter of this study, has a full picture of the current jurisprudence and 

discussion on the topic. 

 

2.2 Limitations  

 

Although this thesis focuses on security for costs in the ICSID system, this thesis will 

not address security for costs in ICSID Additional Facility Rules proceedings. As 

explained above in the Thesis Objective Chapter of this study, the purpose of this thesis 

is to investigate whether security for costs is a provisional measure which is available 

in ICSID Convention based arbitrations and ICSID annulment proceedings. 

Due to the fact that, pursuant to Article 3 of the Additional Facility Rules, the ICSID 

Convention is not applicable to arbitrations conducted in accordance to the ICSID 

Additional Facility Rules, this author will, accordingly, refrain from discussing security 

for costs in the context of Article 46 of the Arbitration Additional Facility Rules on 

Provisional Measures of Protection. 

Moreover, this thesis will not deal with the actual form in which security for costs could 

or should be granted in the ICSID system. In other words, this thesis will not delve into 

the discussion on whether security for costs should take the form of an award or of a 

procedural order, nor will it address the means of posting it, i.e. bonds, bank guarantees, 

escrow accounts, pay-as-you-go installments, among others. 
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2.3 Disposition 

 

Being security for costs a type of provisional measure, in Chapter 3 of this thesis, the 

power of ICSID tribunals to order binding provisional measures pursuant to Article 47 

of the ICSID Convention will be analyzed. This analysis lays out the foundation for the 

discussion in Chapter 4, in which the power of ICSID tribunals to order security for 

costs is analyzed in the context of the current jurisprudence and scholarship on the 

matter. In Chapter 5, the criteria developed in ICSID jurisprudence for granting security 

for costs in ICSID arbitrations is dissected and its merits analyzed. Chapter 6 addresses 

security for costs in ICSID annulment proceedings in light of Article 52(4) of the ICSID 

Convention and in light of the doctrine of inherent powers. Chapter 7 wraps up the 

discussion on the availability of security for costs in the ICSID system by addressing 

the latest ICSID Convention amendment proposal on security for costs. 
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3 The Power of The Tribunal to Order Provisional 

Measures Under the ICSID Convention and The 

ICSID Arbitration Rules 

 

In order to address the main question of this study, it is firstly necessary to establish 

whether ICSID tribunals have the right to order binding provisional measures of any 

nature at all, be it security for costs or not. Establishing whether provisional measures 

in ICSID arbitrations are binding or not essential to answer the main question of this 

study.  

Obtaining a provisional measure which has ‘no teeth’ is very much like buying a great 

lock without the keys to open it, it does not serve much of a purpose. Hence, when 

talking about the availability of security for costs in the ICSID system, one must read 

‘availability of security for costs’ not as an inquiry as to whether provisional measures 

or security for costs are a possible measure to be obtained by the parties in ICSID 

arbitrations, but rather as whether security for costs as a provisional measure is a 

possible and binding measure in which non-compliance may give rise to adverse 

consequences. 

Most scholars34 and the very jurisprudence of ICSID arbitrations have consistently 

indicated that there is a generally accepted consensus that ICSID tribunals do have the 

power to order binding provisional measures pursuant to Article 47 of the ICSID 

Convention and Rule 39 of the ICSID Arbitration Rules.35 However, it is well 

established that tribunals must “… exercise self-restraint…”36 as the threshold for 

recommending provisional measures is exceptionally high.37 

                                                 
34 Supra, Kauffman-Kohler and Antonietti, n. 7, page 403;  
35 Mesut Akbaba and Giancarlo Capurro, International Challenges in Investment Arbitration 

(Routledge 2018), pages 341 – 350.  
36 Supra, Scheurer, n. 6, page 515.  
37 Ibid, n. 36.  
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Article 47 of the ICSID Convention provides that, unless otherwise agreed by the 

parties to the arbitration, an ICSID “… tribunal may, if it considers that the 

circumstances so require, recommend any provisional measures which should be taken 

to preserve the respective rights of either party.”38 Rule 39 of the ICSID Arbitration 

Rules further enshrines the right of the tribunal to recommend provisional measures, 

allowing for the tribunal to recommend measures motu proprio or to recommend 

measures different from the interim measures petitioned by a party.39 Tribunals, are, 

thus, empowered to recommend provisional measures, at any point in time throughout 

the arbitral proceedings, insofar as the parties have not previously determined that 

provisional measures are not applicable in the arbitral proceedings.40  

Several tribunals have interpreted the term ‘recommend’ contained both Article 47 of 

the ICSID Convention and Rule 39 of the ICSID Arbitration Rules as a synonym or 

interchangeable term for the word ‘order’.41 In the Tokios Tokéles v. Ukaine arbitration, 

the tribunal not only considered the term ‘recommend’ to be synonymous with ‘to 

order’, but it also stated that “… according to a well-established principle laid down by 

the jurisprudence of the ICSID tribunals, provisional measures “recommended” by an 

ICSID tribunal are legally compulsory; they are in effect “ordered” by the tribunal, and 

the parties are under a legal obligation to comply with them.”42  

The tribunal in the Ocidental v. Ecuador arbitration reaffirmed the position of the 

Maffezzini, Pey Casado and Tokios Tokeles tribunals by stating that “… the Tribunal 

wishes to make clear for the avoidance of doubt that, although Article 47 of the ICSID 

Convention uses the word ‘recommend’, the Tribunal is, in fact, empowered to order 

                                                 
38 ICSID Convention, Article 47. 
39 ICSID Arbitration Rules, Rule 39. 
40 Supra, Scheurer, n. 7. 
41 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Request for 

Provisional Measures, para. 10.; Tethyan Copper Company Pty Limited v. Islamic Republic of 

Pakistan, ICSID Case No. ARB/12/1, Decision on Claiamant’s Request for Provisional Measures; 

Quiborax S.A., Non-Metallic Minerals S.A. and Allan Fosk Kaplún v. Plurinational State of Bolivia, 

ICSID Case No. ARB/06/2, Decision on Provisional Measures. 
42 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Order No. 1 Claimant’s Request for 

Provisional Measures, para. 4.; Victor Pey Casado and President Allende Foundation v. Republic of 

Chile, ICSID Case No. ARB/98/2, Decision on Provisional Measures; Supra, Maffezzini, n. 41; Supra, 

Scheurer, n. 7. 
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provisional measures. This has been recognized by numerous international 

tribunals…”43 

Notwithstanding the wide acceptance of this interpretation, there have been tribunals 

which have dissented from this view.44 In other words, in a few arbitrations, some 

tribunals have been of the opinion that the term ‘recommend’ has a distinct meaning 

from the term ‘order’, and, as such, the tribunal would not be empowered to order 

provisional measures. 

For instance, in the Caratube v. Kazakhstan arbitration, the tribunal found that, in 

accordance with Rule 39 of the ICSID Arbitration Rules, it could only recommend, but 

not order provisional measures.45 While the tribunal did not provide a reasoning for its 

finding, in the RSM v. Saint Lucia arbitration, the arbitrator Edward Nottingham, in his 

Dissent Opinion, reasoned that the wording of Article 47 of the Convention and Rule 

39 of the ICSID Arbitration Rules made it clear that the tribunal’s powers were strictly 

limited to recommending provisional measures.46  

This was also the case in the Enron Corporation and Ponderosa v The Argentine 

Republic arbitration.47 Argentina objected to the authority of the tribunal to order 

provisional measures on the argument that the tribunal lacks “… such power under the 

[ICSID] Convention…”, and that it could only “… issue a declaratory statement…” 

regarding the cause of action for the interim measure request.48   

As explained in the beginning of this Chapter, the determination of the meaning of the 

term ‘to recommend’ cannot be taken lightly. As recalled by the Tokios Tokelés 

tribunal, the effects of non-compliance with a tribunal’s recommendation are 

                                                 
43 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The 

Republic of Ecuador, ICSID Case No. ARB/06/11, Decision on Provisional Measures. 
44 Supra, n. 17; Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, 

Decision on Jurisdiction, para. 89. 
45 Caratube International Oil Company LLP v. Kazakhstan, ICSID Case No. ARB/08/12, Provisional 

Measures, 31 July 2009, para. 67. 
46 RSM Production Corporation v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia's 

Request for Security for Costs with Assenting and Dissenting Reasons, para. 110. 
47 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, 

Award, para. 76 
48 Ibid, n. 47. 
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completely different from the effects of non-compliance with a tribunal’s order. Non-

compliance with a tribunal’s recommendation, being the term recommendation 

interpreted in its ordinary meaning of a “…suggestion or advice…”49, the tribunal 

cannot take action against the parties for non-compliance, it may only take the parties’ 

behavior into account when deciding on the merits of the case.50  

On the other hand, should the term ‘recommendation’ be interpreted to mean ‘order’, 

non-compliance with the tribunal’s recommendation may cause the tribunal to dismiss 

the proceedings altogether, among other consequences.51 In other words, should the 

tribunal be able to ‘order’ provisional measures, provisional measures ordered pursuant 

to Article 47 of the ICSID Convention would have ‘teeth’.  

This was the case in the RSM v. Saint Lucia arbitration, in which the tribunal, in an 

unpublished award, dismissed the case “with prejudice” due to the claimant’s non-

compliance with the tribunal’s order to post security for costs.52 Thus, not only the case 

was dismissed due to the claimant’s non-compliance with an order for provisional 

measures, but it also dismissed with prejudice, which may adversely affect the 

claimant’s possibilities to initiate arbitration again at a later time.53  

Moreover, in the drafting history of Article 47 of the ICSID Convention, there are 

several mentions of including in the provision, as consequence for non-compliance 

with the tribunal’s recommendation, an award of damages in favor of the affected party. 

The drafters ultimately opted not to include any such passages as the drafters were of 

the view that such a consequence for non-compliance could be inferred by ICSID 

tribunals from the wording of Article 47 of the ICSID Convention.54  

                                                 
49 'Recommendation Definition and Meaning' (Collinsdictionary.com) 

<https://www.collinsdictionary.com/dictionary/english/recommendation> accessed 7 June 2019. 
50 Supra, Gu, n. 19, page 210. 
51 Supra, Kauffman-Kohler and Antonietti, n. 7, page 514. 
52 'Investor's Failure to Post Security Bond Leads to With Prejudice Termination Of Arbitration With 

St. Lucia' (IA Reporter, 2019) <https://www-iareporter-com/articles/investors-failure-to-post-security-

bond-leads-to-with-prejudice-termination-of-arbitration-with-st-lucia/> accessed 7 June 2019. 
53 Ibid, n. 52. 
54 Supra, Scheurer, n. 7, page 768. 
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However, by not including the specific consequences of non-compliance with ICSID 

provisional measures in Article 47 of the ICSID Convention and by choosing to use 

the term ‘recommend’ as opposed to ‘order’, the ICSID Convention drafters have left 

plenty of room for ICSID tribunals to interpret the binding nature of provision in their 

own way. This issue is further accentuated by the lack of stare decisis value to ICSID 

arbitral awards. 

 

3.1 Article 47 of the ICSID Convention Through the 

VCLT Lens 

 

In light of the abovementioned inconsistency in ICSID arbitral decisions regarding the 

binding effect of Article 47 of the ICSID Convention, in this section, this author will 

present an analysis of the provision in accordance with Article 31 of the VCLT. It is 

this author’s contention that an interpretation of Article 47 of the ICSID Convention in 

accordance with Article 31 of the VCLT would not allow for such a permissive 

understanding of the term ‘recommend’.  

Arbitrations under the auspices of the ICSID are inherently different from investment 

arbitrations carried out under the other main rules of arbitration, like the UNCITRAL 

Rules, the ICC Rules and the SCC Rules. Unlike other arbitration rules, ICSID 

arbitrations are governed by the ICSID Convention and by the ICSID Arbitration 

Rules, rules which were adopted pursuant to the ICSID Convention.  

Being the ICSID Convention an international treaty, it is only appropriate that Article 

47 of the Convention is interpreted in accordance to Article 31(1) of the VCLT. This 

is because Articles 31 and 32 of the VCLT are considered to express customary 

international law on treaty interpretation.55 Certainly, there are other schools of thought 

                                                 
55 Romesh Weeramantry  'Chapter 18: Treaty Interpretation, the ICSID Convention and Investment 

Treaties', in Crina Baltag (ed) ICSID Convention after 50 Years: Unsettled Issues (Kluwer Law 

International 2016), pages 481 – 498. 
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regarding treaty interpretation which are often utilized by international tribunals as well 

as by ICSID tribunals, such as the textualist, the intentionalist and the teleological.56  

However, in this author’s view, Article 31 of the VCLT provides the most balanced 

cannon of interpretation when it comes to treaty interpretation, and that is especially so 

in the context of the ICSID Convention. Unlike other international tribunals in which 

judges often enjoy long term appointments, ICSID tribunals are formed on an ad hoc 

basis. The idiosyncrasies of the ICSID system makes it so that no jurisprudence 

constante developed overtime regarding the appropriate school of interpretation of the 

ICSID Convention. 

In addition, Article 31 of the VCLT offers a sensible mélange of the various schools of 

thought. By requiring that that the ‘ordinary meaning’ of the provision or term be 

established, Article 31 of the VCLT nods at the textualist school of interpretation. 

When it requires the consideration of the travaux preparatoires, the VCLT hints at 

intentionalist interpretation. Lastly, the requirement that the ‘object and purpose’ of the 

taken into account is a direct reference to the teleological school of thought.57 

Tribunals which have found the term ‘recommend’ as having the same meaning as the 

term ‘order’ often resort to a teleological interpretation to substantiate their reasoning.58 

Gazzini and Kolb point out that this interpretation mirrors the ICJ interpretation of 

Article 41 of the ICJ Statute on provisional measures in the LaGrande case. In the 

LaGrande case, the ICJ found that provisional measures under Article 41 of the Statute 

were binding and mandatory despite the wording of Article 41 of the Statute, in which 

it is stated that the ICJ has “… the power to indicate […] any provisional measures…”59 

While a teleological interpretation of Article 47 of the ICSID Convention may have led 

ICSID tribunals to equate the meaning of ‘recommend’ with the meaning of ‘order’, an 

                                                 
56 'General Principles of International Law' (Judicialmonitor.org) 

<http://www.judicialmonitor.org/archive_0906/generalprinciples.html> accessed 7 June 2019. 
57 Ibid, n. 56; Ian Sinclair and Robertson Sinclair, The Vienna Convention On The Law Of 

Treaties (2nd edn, Manchester University Press 1984), page 167. 
58 Tarcisio Gazzini and Robert Kolb, 'Provisional Measures In Icsid Arbitration From “Wonderland’S 

Jurisprudence” To Informal Modification Of Treaties' (2017) 16 The Law & Practice of International 

Courts and Tribunals, page 178. 
59 LaGrand (Germany v. United States of America), Judgment of 27 June 2001, para. 89; Ibid, n. 58. 
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“Except as the parties otherwise agree, the 

Tribunal may, if it considers that the 

circumstances so require, recommend any 

provisional measures which should be taken to 

preserve the respective rights of either party.” 

 

interpretation in accordance with Article 31 of the VCLT would reach the opposite 

result. Article 47 of the ICSID Convention reads as follows: 

 

 

 

 

 

 

Article 31(1) of the VCLT requires that a treaty provision be interpreted in good faith 

in accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in light of its object and purpose. Thus, the term ‘recommend’ contained 

in Article 47 of the ICSID Convention must be read in its ordinary meaning. According 

to the Collins, Oxford and Merriam-Webster dictionaries, the term ‘recommend’ is 

synonymous with the terms ‘to suggest’ or ‘to advise’. In its ordinary meaning, the 

term ‘recommend’ cannot be reasonably construed to be a verb of mandatory nature. 

On the other hand, the ordinary meaning of the verb ‘order’ is strikingly different and 

must be interpreted to be a synonym of the verb to ‘to command’ as an order is “…an 

authoritative instruction to do something”.60 It is noteworthy that the drafters were 

consistent in keeping the ‘recommend’ in all authentic versions of the ICSID 

Convention.61 In the Spanish version, the term utilized is ‘recomendar’, and, in the 

French version, the term utilized is ‘recommander’, which directly translate into 

English as ‘recommend’. 

                                                 
60 'Definition Of ORDER' (Merriam-webster.com) <https://www.merriam-

webster.com/dictionary/order> accessed 7 June 2019; 'Definition Of Order In English' (Oxford 

Dictionaries) <https://en.oxforddictionaries.com/definition/order> accessed 7 June 2019; 'Order 

Definition And Meaning' (Collinsdictionary.com) 

<https://www.collinsdictionary.com/dictionary/english/order> accessed 7 June 2019. 
61 Supra, n. 58.  
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The context of Article 47 of the ICSID Convention further consolidates the 

interpretation that the verb ‘recommend’ is to be given its ordinary meaning. Article 

31(2)(b) of the VCLT provides that the context of a treaty or treaty provision is, in 

addition to the text, preamble and annexes, also “…any instrument which was made by 

one or more parties in connection with the conclusion of the treaty and accepted by the 

other parties as an instrument related to the treaty”62.  

It is recorded in the travaux préparatoires of Article 47 of the ICSID that the drafters 

originally intended to use the term ‘prescribe’, but later changed it to “… recommend 

any provisional measure which should be taken to preserve the rights of either party.” 

Leice explains that, in accordance to Professor Scheurer’s Commentary63, China’s 

opposition to the binding force of the term ‘prescribe’ led the drafters to modify the 

sentence.64 The modification in Article 47 of the ICSID Convention was then voted 

into the ICSID Convention by a large majority.65 

Moreover, as noted by Scheurer, Malintoppi, Reinisch, Sinclair, Gazzini and Kolb66, it 

is clear from the travaux préparatoires that the drafters were deliberate in choosing the 

term ‘recommend’ in Article 47 of the ICSID Convention due to its ordinary meaning 

so as to ensure that provisional measures in ICSID arbitrations would not have binding 

force.67 The term ‘recommend’, however, was also chosen for being broad enough that 

it would allow tribunals to order provisional measures should the parties so agree. This 

was the case in the Vacuum Salt v. Ghana arbitration, in which the tribunal 

recommended provisional measures that were binding to the parties due to the parties’ 

previous agreement.68 

                                                 
62 Vienna Convention On The Law of Treaties, Article 31(2)(b). 
63 Supra, Scheurer, n. 7, page 759; Federico Lenci ‘General Principles of Law on the Legal Force of 

Provisional Measures in International Investment Arbitration’ in Andrea Gattini, Attila Tanzi and 

Filippo Fontanelli (eds) General Principles of Law and International Investment Arbitration (Brill 

Nijhof 2018), pages 26 – 47.  
64 Supra, Scheurer, n. 7, page 760. 
65 Ibid, n. 64. 
66 Supra, Gazzini and Kolb, n. 58, page 180; Supra, Lenci, n. 63. 
67 Supra, Scheurer, n. 7, page 765. 
68 Vacuum Salt Products Ltd. v. Republic of Ghana, ICSID Case No. ARB/92/1, Decision on Request 

for Recommendation of Provisional Measures. 
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Additionally, Rule 39(3)(6) of the ICSID Arbitration Rules further elucidates the 

meaning of the term ‘recommend’:  

 

 

 

 

 

 

 

 

 

 

 

 

It becomes clear from the terminology of Rule 39 of the ICSID Arbitration Rules that 

tribunals may only recommend provisional measures whereas domestic judicial 

authorities or any other competent authority have the power to order provisional 

measures. Such a distinction is not accidental, domestic judicial authorities are often 

empowered by law to order binding provisional measures. Arbitral tribunals, on the 

other hand, do not enjoy the same powers as domestic courts do and exist out of the 

parties’ volition. In this author’s view, this interpretation is entirely in line with the 

object and purpose of the ICSID Convention, namely the purpose of creating a 

Rule 39 

Provisional Measures 

 

“(3) The Tribunal may also recommend provisional measures on its own 

initiative or recommend measures other than those specified in a request. It 

may at any time modify or revoke its recommendations.  

[…] 

(6) Nothing in this Rule shall prevent the parties, provided that they have 

so stipulated in the agreement recording their consent, from requesting any 

judicial or other authority to order provisional measures, prior to or after 

the institution of the proceeding, for the preservation of their respective 

rights and interests.” 
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balanced, effective – yet flexible enough – mechanism for the peaceful of settlement 

of disputes between investors and host States.69 

However, an argument has been made by Leice, Gazzini and Kolb that the consistent 

interpretation of most ICSID tribunals and renowned scholars attributing Article 47 of 

the ICSID Convention binding force has informally modified the meaning of the term 

‘recommend’ so as to mean ‘order’.70 According to Gazzini and Kolb, the fact that the 

Contracting Parties to the ICSID have not objected to this interpretation amounts to a 

subsequent practice established by the parties to the treaty within the meaning of 

Article 31(3)(b) of the VCLT.71 While silence does not necessarily mean acquiescence, 

it can be said that the reaction of the ICSID Contracting Parties, or, in this case, a lack 

thereof, for a period of 16 years, amounts to an evidence of a State or States practice.72  

 

3.2 The Nature of The Provisional Measure: 

Substantive Rights or Procedural Rights 

 

As discussed above, although it is fairly well established that ICSID tribunals are 

allowed to order provisional measures, it is still up for discussion as to whether the 

rights to be protected pursuant to Article 47 of the Convention and Article 39 of the 

Rules are limited to substantive rights or whether these provisions also encompass 

procedural rights.73 As pointed out by Kaufmann-Kohler and Antonietti, while there is 

no established interpretation on the matter, it appears that there is limited opposition to 

this differentiation.74 For instance, the tribunal in the arbitration between Lighthouse 

                                                 
69 Course on Dispute Settlement (United Nations Conference On Trade And Development 2003) 

<https://unctad.org/en/Docs/edmmisc232_en.pdf> accessed 7 June 2019.  
70 Supra, Gazzini and Kolb, n. 58; Supra, Leice, n. 63. 
71 Ibid, n. 70. 
72 Ibid, n. 71. 
73 Supra, Scheurer, n. 7, page 764. 
74 Supra, Kauffmann-Kohler and Antonietti, n. 5, page 515. 
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Corporation v. East-Timor ruled that ICSID tribunals have the right to order 

provisional measures which serve to protect both substantive and procedural rights.75  

This was also the case in the Biwater Gauff v. Tanzania and the Burlington v. Ecuador 

arbitrations, in which the tribunal stated that “… the type of rights capable of protection 

by means of provisional measure are not only substantive rights, but also procedural 

rights.”76 In limited instances, certain tribunals have objected to grant provisional 

measures of procedural nature on the basis that the right to be protected must be of 

substantive nature.77 This was the case in the Maffezzini v. Spain arbitration, in which 

the tribunal declined a request for security for costs on the grounds that, inter alia, the 

interim measure petitioned did not relate to the subject-matter of the dispute.78 

Nevertheless, Kaufmann-Kohler and Antonietti note that this restrictive approach has 

not been confirmed since the Maffezzini award.79  

It is this author’s opinion that any distinction of this kind cannot be based on Articles 

47 of the Convention and Article 39 of the Rules as there is nothing in these two 

provisions excluding procedural provisional measures or differentiating substantive 

interim measure from procedural interim measures. The Plama v. Bulgaria tribunal’s 

approach to Article 47 of the ICSID Convention is, thus, the most appropriate as the 

tribunal was of the view that the rights to be preserved must only bear relation with the 

dispute.80 In the words of the tribunal, the rights “… may be general rights, such as 

rights to due process or the right to not have the dispute aggravated, but those general 

                                                 
75 Damien Charlotin and Luke Petersson, 'Kaufmann-Kohler Tribunal Declines Jurisdiction Over 

Claim Against East Timor, After Earlier Refusal to Order Security For Costs – [Updated With Full 

Analysis]' (IA-Reporter.com, 2017) <https://www-iareporter-com/articles/kaufmann-kohler-tribunal-

declines-jurisdiction-over-claim-against-east-timor-after-earlier-refusal-to-order-security-for-costs/> 

accessed 7 June 2019. 
76 Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania, ICSID Case No. ARB/05/22, 

Procedural Order No. 1, March 31, 2006, para. 71; Burlington Resources Inc. and others v. Republic of 

Ecuador and Empresa Estatal Petróleos del Ecuador (PetroEcuador), ICSID Case No. ARB/08/05, 

Procedural Order No. 1 on Burlington Oriente’s Request for Provisional Measures, para. 60. 
77 Supra, Maffezzini, n. 22, para. 46. 
78 Supra, Kauffmann-Kohler and Antonietti, n. 5. 
79 Ibid, n. 78. 
80 Supra, n. 78. 
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rights must be related to the specific disputes in arbitration, which, in turn, are defined 

by the Claimant’s claims and requests for relief to date.”81 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
81 Supra, Plama, n. 44, para. 40. 
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4 The Power of The Tribunal to Order Security for 

Costs in ICSID Arbitrations  

 

In accordance to Article 47 of the ICSID Convention, a tribunal may recommend a 

provisional measure “… which should be taken to preserve the respective rights of 

either party.”82 It is possible to observe from the foregoing analysis that the power of 

the tribunal to order provisional measures is widely accepted, be it because of 

teleological interpretations of Article 47 of the ICSID Convention, or be it due the 

widely accepted subsequent practice which has developed over time regarding the 

meaning of the term ‘recommend’.83 Although it is unquestionable that security for 

costs is a provisional measure, when it comes to the power of an ICSID tribunal to 

order security for costs, a consensus has not yet been reached. 

As discussed above, it has become clear that most tribunals do not distinguish between 

substantive rights and procedural rights. As such, the procedural nature of security for 

costs as an interim measure has not been raised as an impediment for the granting of 

security for costs, but for in one instance.84 In the context of security for costs in ICSID 

arbitrations, the question is, thus, does security for costs preserve any rights of the 

parties to ICSID arbitrations within the meaning of Article 47 of the ICSID 

Convention?  

A small number of ICSID tribunals have found that security for costs is a form of 

provisional measure which falls within the scope of Article 47 of the ICSID 

Convention.85 In the view of these tribunals, security for costs is a type of provisional 

                                                 
82 ICSID Convention, Article 47.  
83 Sam Luttrell, 'Observations on The Proposed New ICSID Regime For Security For Costs' (2019) 36 

Journal of International Arbitration, pages 385–399. 
84 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Request for 

Provisional Measures, para. 10. 
85 Atlantic Triton Company Limited v. People's Revolutionary Republic of Guinea, ICSID Case No. 

ARB/84/1, Decision on Provisional Measures; EuroGas Inc. and Belmont Resources Inc. v. Slovak 

Republic, ICSID Case No. ARB/14/14, Award of The Tribunal; Victor Pey Casado and President 

Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2; Supra, RSM v. St. Lucia, n. 33, 

para. 78.  
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measure which effectively protects the right of the parties to reimbursement of the costs 

of the arbitration.86 However, to this date, there has been only one instance in which an 

ICSID tribunal has ordered security for costs against a party. In the RSM v. St. Lucia 

arbitration, the tribunal not only found that it had the power to grant security for costs, 

but that the claimant’s circumstances required the posting of security for the costs of 

the arbitration.87  

 

4.1 Analysis of The Arguments Against Security for 

Costs in ICSID Arbitrations  

 

To understand the opposition regarding the availability of security for costs in ICSID 

arbitrations, an analysis of the arguments against it is necessary. In this author’s view, 

the arguments against security for costs in ICSID arbitrations advanced by ICSID 

tribunals thus far can be qualified in three categories: I) ICSID tribunals do not have a 

right to order provisional measures at all, and; II) security for costs are not provisional 

measures within the meaning of Article 47 of the ICSID Convention as it does not 

preserve any existent rights of the parties, and; III) security for costs are a peculiar type 

of provisional measure, and, consequently, the power of the tribunal to order it as well 

as the criteria which must be used by the tribunal to order it ought to be specified in the 

ICSID Convention. 

Argument I has already been addressed in Section 1 of this thesis. An interpretation of 

Article 47 of the ICSID Convention in accordance with Article 31 of the VCLT would 

lead one to the conclusion that ICSID tribunals are not empowered to order provisional 

measures but are rather limited to making non-binding recommendations. 

Nevertheless, as posed by Gazzini and Kolb, there has been a widely accepted shift in 

the interpretation of the term ‘recommend’ contained in Article 47 of the ICSID 

                                                 
86 Supra, Kauffmann-Kohler and Antonietti, n. 5. 
87Supra, RSM v. St. Lucia, n. 33, para. 78.  



- 32 - 

 

Convention. By consistently adopting a teleological interpretation of the term 

‘recommend’ so as to mean ‘order’, in accordance with Gazzini, Kolb and Leice, ICSID 

tribunals have informally modified Article 47 of the ICSID Convention.88 

Argument II concerns the nature of security for costs as an interim measure. In the view 

of certain tribunals, differently from most provisional measures, security for costs are 

measures which protect a hypothetical right to a favorable award on the costs of the 

arbitration. For instance, the tribunals in the Maffezzini v. Spain and in the Valle Verde 

v. Venezuela arbitrations dismissed a request of security for costs on the grounds that 

it considered security for costs an interim measure which safeguards a “… right that as 

of yet does not exist…” as provisional measures which are within the scope of Article 

47 of the ICSID Convention must relate to rights that “… exist at the time of the 

request, [it] must not be hypothetical, nor […] to be created in the future.”89  

In addition, the dissenting arbitrator in the RSM v. Saint Lucia arbitration was of the 

same opinion as that of the Valle Verde tribunal. Judge Nottingham considered that 

security for costs is a contingent and hypothetical measure which “… does not 

presently exist…” and it “… may never exist.”90 According to Kaufmann-Kohler and 

Antonietti, in an unpublished ICSID award, a tribunal adopted the Maffezzini and Valle 

Verde approach when denying a request for security for costs and further reasoned that 

granting security for costs would constitute a prejudgment of the “… underlying rights 

and obligations in a case that had not been yet heard, resulting in a denial of justice of 

the claimants.”91 

This view stems from the ICJ interpretation of Article 41 of the ICJ Statute on 

provisional measures, in which the ICJ has affirmed in several instances that the rights 

to be preserved by means of interim measures must be existing rights in dispute as 

                                                 
88 Supra, Gazzini and Kolb, n. 58; Supra, Leice, n. 63. 
89 Luke Petersson, 'In New Ruling, Bit Tribunal Holds That Alleged Right To Future Costs-Recovery 

Is Not A Right Capable Of Grounding An Interim “Security For Costs” Request' (IA-Reporter.com, 

2016) <https://www-iareporter-com/articles/in-new-ruling-bit-tribunal-holds-that-alleged-right-to-

future-costs-recovery-is-not-a-right-capable-of-grounding-an-interim-security-for-costs-request/> 

accessed 7 June 2019. 
90 Supra, RSM v. St. Lucia, n. 33, para. 6. 
91 Supra, Kauffmann-Kohler and Antonietti, n. 5, page 526. 
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opposed to prospective rights.92 For instance, the Amco v. Indonesia tribunal, following 

the ICJ interpretation of Article 41 of the ICJ Statute, agreed with the claimant in the 

arbitration that the right to be preserved must be the existent tangible rights in dispute.93 

In this author’s view, however, this particular ICJ reasoning on provisional measures 

cannot be transplanted into ICSID decisions on security for costs. This is because, in 

State to State disputes, the principle of equal sovereignty usually prevails when it 

comes to the allocation of the costs of the dispute. According to the principle of equal 

sovereignty, each sovereign State bears its own incidental costs arising from the 

proceedings of an international dispute.94 However, as it has been aptly stated by Sim, 

the investment arbitration system is a hybrid of private and public international law. 

Thus, the principle of equal sovereignty should not play a part in assessments of 

security for costs petitions in treaty-based arbitrations.95 

Moreover, it is this author’s opinion that security for costs is a tangible right when the 

allocation of costs is done in accordance with the ‘costs follow the event’ policy. Under 

the ‘costs follow the event’ policy, the winning party has a right to a reimbursement of 

the costs of the arbitration.96 In addition, by virtue of Articles 48, 53 and 54 of the 

ICSID Convention, parties to ICSID arbitrations have a right to enforceable awards. 

An award of costs cannot be effectively enforced if the party whom the award was 

ordered against has taken measures which prevents the winning party from enforcing 

it. Should the circumstances demonstrate that one of the parties to the arbitration is 

unlikely or unable to comply with a prospect adverse award of the costs of the 

arbitration, the tribunal has a duty to ensure that, during the proceedings, the future 

enforceability of the award is not jeopardized.  

                                                 
92 Passage through the Great Belt (Finland v. Denmark), ICJ Case, Summary of the Order of 29 July 

1991; Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal); Supra, Kauffmann-Kohler and 

Antonietti, n. 5.  
93 Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Decision 

on Request for Provisional Measures; Supra, Scheurer, n. 7, page 764. 
94 Supra, Sim, n. 3. 
95 Ibid, n. 94. 
96 Markus Altenkirch and Jan Frohloff, 'The Advance on Costs In Investment Arbitration' (2018) 33 

ICSID Review - Foreign Investment Law Journal. 
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Argument III concerns the peculiarity of security for costs as an interim measure. An 

argument has been made by opponents of security for costs in ICSID arbitrations that 

ICSID tribunals do not have the power to grant security for costs due to the lack of a 

specific provision in the ICSID Convention or in the ICSID Arbitration Rules 

empowering ICSID tribunals to grant security for costs.97 In fact, even tribunals which 

have confirmed that security for costs falls within the scope of Article 47 of the ICSID 

Convention have advanced this argument, such as the Pey Casado tribunal.  

The Pey Casado tribunal noted that the lack of a direct reference to security for costs 

in the ICSID Convention or ICSID Arbitration Rules may imply that ICSID tribunals 

do not have the power to order security for costs. This argument is based on the fact 

that other rules of arbitration, like the SCC Arbitration Rules, contain specific 

provisions on security for costs.98 In this author’s view, this argument does not 

withstand legal scrutiny. Firstly, while security for costs is a peculiar type of 

provisional measure, it still falls within the definition of provisional or interim measure. 

Black Law’s Dictionary defines provisional remedies as an “… order that is temporary 

and is in place until the matter has been decided by a [tribunal]…”99  

Secondly, the fact that security for costs is not provided for in the ICSID Convention 

does not mean that the drafters intended to exclude it. In fact, there is no indication on 

the ICSID travaux preparatoires that security for costs is a measure out of the scope 

of Article 47 of the ICSID Convention.100 Moreover, Redfern and Hunter state that 

arbitral tribunals have been ordering security for costs even when the rules of 

arbitration do not explicitly provide them.101 In fact, the ICC Rules and the UNCITRAL 

                                                 
97 Supra, Pey Casado, n. 55, para 86. 
98 European Union-Vietnam Free Trade Agreement, Article 22; European Union-Mexico Free Trade 

Agreement, Article 22; SCC Arbitration Rules, Article 38; Hong Kong International Arbitration Centre 

Arbitration Rules, Rule 28; Singapore International Arbitration Centre Arbitration Rules, Rule 40. 
99 'What Is PROVISIONAL REMEDY? Definition Of PROVISIONAL REMEDY (Black's Law 

Dictionary)' (The Law Dictionary) <https://thelawdictionary.org/provisional-remedy/> accessed 7 June 

2019. 
100 Supra, Scheurer, n. 7, page 767. 
101 Alan Redfern, Redfern & Hunter On Law And Practice Of International Commercial Arbitration 

(6th edn, Sweet & Maxwell 2015), para. 5.37 
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Rules do not provide for security for costs. Nevertheless, it is well established that 

security for costs falls under their general provisions on interim measures.102  

It is, therefore, this author’s contention that, if one accepts that ICSID tribunals have 

the authority to order provisional measures pursuant to Article 47 of the ICSID 

Convention, it follows that ICSID tribunals are also empowered to order security for 

costs. Security for costs protects legitimate rights of the parties within the meaning of 

‘rights’ in Article 47 of the ICSID Convention. Furthermore, the fact that the ICSID 

Convention does not specify the power of the tribunal to order security for costs nor 

the criteria to grant it is not indicative of the drafter’s intention to make security for 

costs unavailable in ICSID arbitrations. 

 

 

 

 

 

 

 

 

 

 

 

                                                 
102 ICC Bulletin on Security for Costs, 2014; 'A Global Perspective On Availability Of Security For 

Costs And Claim In International Arbitration Mirage Or Oasis?' (Herbert Smith Freehills) 

<https://www.herbertsmithfreehills.com/latest-thinking/a-global-perspective-on-availability-of-

security-for-costs-and-claim-in> accessed 7 June 2019. 
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5 The Criteria for Granting Security for Costs in 

ICSID Arbitrations  

 

The ICSID tribunals which have affirmed the tribunal’s power to grant security for 

costs have based their authority on Article 47 of the ICSID Convention. These tribunals 

are of the view that security for costs are provisional measures which fall within the 

scope of Article 47 of the ICSID Convention and of Rule 39 of the ICSID Arbitration 

Rules. Accordingly, in this Chapter, the general criteria for granting provisional 

measures under the ICSID Convention will be addressed. In addition, the specific 

considerations taken into account by ICSID tribunals when assessing a request for 

security for costs, such as the existence of third-party funding, will also be analyzed. 

Discussing the criteria for granting security for costs in ICSID arbitrations is relevant 

to answer the main question of this study. The high threshold for provisional measures 

in ICSID arbitrations, in addition to the overall resistance of tribunals to grant security 

for costs due to the peculiar nature of the measure, substantially raises the bar for the 

granting of security for costs in ICSID proceedings. For this reason, only one tribunal 

has awarded security for costs hitherto. Such an elevated threshold for granting a 

particular type of interim relief may result in the measure being available on paper, but 

not de facto available to parties in ICSID proceedings.103 

 

5.1 Standard Test for Provisional Measures  

 

The ICSID Convention is silent as to any specific substantive criteria which must be 

met in order for a tribunal to grant provisional measures.104 Article 47 of the ICSID 

Convention and Rule 39 of the ICSID Arbitration Rules requires that two condition be 

                                                 
103 Supra, n. 17. 
104 Sam Luttrell, 'ICSID Provisional Measures ‘In The Round’' (2015) 31 Arbitration International, 

pages 393–412. 
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met: the provisional measure must have as its purpose to protect a right of the party and 

the circumstances require such measures. Nevertheless, over the years, consistent 

jurisprudence has developed as to the set of applicable criteria for the granting of 

provisional measures in ICSID arbitration.105 It must be noted that ICSID tribunals 

have consistently imposed a high threshold for the granting of any provisional 

measure.106 The Plama tribunal’s statement best exemplifies the ICSID approach to 

provisional measures: “… [provisional measures] are extraordinary measures which 

should not be recommended lightly.”107 

Scheurer, Reinisch, Sinclair, Malintoppi, Commission, Moloo, Kaufmann-Kohler and 

Antonietti identify several commonly used criteria by ICSID tribunals to decide on 

whether to grant provisional measures or not. The parties petitioning the measure must 

showcase that: I) the tribunal has prima-facie jurisdiction, and; II) it has a prima-facie 

case on the merits, and; III) there is urgency and necessity, and; V) the measure 

petitioned is proportional.108 However, regardless of the urgency of the circumstances, 

Rule 39(4) of the ICSID Arbitration Rules requires the tribunal to afford the parties the 

right to be heard before granting interim measures.109 Should the tribunal fail to afford 

the parties the right to be heard, the parties may invoke such failure as ground for 

annulment of the award due to a departure of a fundamental rule of procedure.110 

Prima-facie jurisdiction can be showcased if it is reasonable to assume that the tribunal 

has jurisdiction based on the jurisdictional provisions invoked by the parties. However, 

the establishment of prima-facie jurisdiction does not adversely affect a party’s 

jurisdictional objections.111 This requirement is usually already met by virtue of Article 

                                                 
105 Loretta Malintoppi ‘Provisional Measures In Recent Icsid Proceedings: What Parties Request And 

What Tribunals Order’ in Christina Binder, Ursula Kriebaum, August Reinisch, and Stephan Wittich 

(eds) International Investment Law for the 21st Century: Essays in Honour of Christoph Schreuer 

(OUP 2014), page 456. 
106 Supra, Commission and Moole, n. 11, page 32.  
107 Supra, Plama, n. 33, para. 56. 
108 Supra, Commission and Moole, n. 11, page 33. 
109 Supra, Scheurer, n. 7, page 768.  
110 Ibid, n. 109. 
111 Holiday Inns S.A. and others v. Morocco, ICSID Case No. ARB/72/1, Decision on Provisional 

Measures. 
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36(3) of the ICSID Convention.112 This provision enables the ICSID Secretary-General 

to dismiss requests for arbitration which are manifestly outside of the ICSID’s 

jurisdiction. The same principle applies to showcasing that the applicant has a prima-

facie case on the merits. The tribunal must only make an assessment of whether the 

claims are manifestly frivolous, abusive, extravagant or outside the competence of the 

tribunal.113 

To meet the urgency and necessity requirement, the party must demonstrate that the 

measure is “… urgent in order to avoid irreparable harm…” or that there is “… an 

imminent possibility that the rights of the party be prejudiced before the tribunal 

rendered its award.”114 However, while this requirement is commonly used in 

international arbitration in general as well as in ICSID arbitration115, it is questionable 

whether it is appropriate to impose this requirement on parties in the context of ICSID 

arbitrations.  

As put by the City Oriente v. Ecuador tribunal, the wording of Rule 39 of the ICSID 

Arbitration Rules only states that the tribunal can recommend provisional measures if 

the circumstances so require.116 Moreover, the travaux preparatoires on Article 47 of 

the ICSID Convention and Rule 39 of the ICSID Arbitration Rules indicates that the 

drafters deliberately chose not to include on these provisions the requirements of 

urgency or irreparable harm.117 

                                                 
112 Supra, Scheurer, n. 7, page 780. 
113 Ibid, n. 112. 
114 Bernhard von Pezold and Others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Decision 

on the Applicant's Application for Provisional Measures; Supra, Occidental, n. 27, para. 96; Hydro 

S.r.l. and others v. Republic of Albania, ICSID Case No. ARB/15/28, Order on Provisional Measures; 

Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12. 
115 Supra, Maffezzini, n. 34, para 10; Tanzania Electric Supply Company Limited v. Independent Power 

Tanzania Limited, ICSID Case No. ARB/98/8, Decision on the Respondent's Request for Provisional 

Measures, para 18; Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, para 33; 

Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, para 38; Biwater 

Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, para 30; Saipem 

S.p.A. v. The People's Republic of Bangladesh, ICSID Case No. ARB/05/07. 
116 City Oriente Limited v. Republic of Ecuador and Empresa Estatal Petróleos del Ecuador 

(Petroecuador) [I], ICSID Case No. ARB/06/21 
117 Supra, Scheurer, n. 7, page 789. 
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Finally, to meet the proportionality requirement, the petitioner must prove that the 

measure requested is proportional to the damage or harm that it would suffer in the 

absence of the provisional measures. Commission and Moloo explain that provisional 

measures that have as its purpose to “… maintain the status quo or avoid the 

aggravation of the dispute will be less likely to infringe the proportionality requirement 

than measures ordering some affirmative action…”118 

 

5.2 Additional Considerations for Granting Security 

for Costs in ICSID Arbitrations  

 

While the first two criteria for the granting of provisional measures, namely the 

requirements of prima-facie jurisdiction and case on the merits, have not been an issue 

thus far when it comes to the granting security for costs, the requirement of urgency 

and necessity may constitute an obstacle for obtaining security for costs in ICSID 

arbitrations. As discussed in Chapter 4 of this study, security for costs is an interim 

measure which safeguards the costs of the arbitration in an eventual adverse award of 

costs for the losing party. The prospective nature of the measure may conflict with 

tribunals which apply the standard of ‘imminent danger of irreparable harm’ for the 

urgency requirement.  

For instance, the tribunal in the Occidental v. Ecuador arbitration, following the ICJ 

reasoning in the Aegean Sea Continental Shelf case, in which the ICJ found that the 

possibility of future harm does not meet the criteria of urgency.119 Such was the case 

in the Libananco Holdings v. Turkey arbitration, in which the tribunal held that “…it 

would only be in the most extreme case—one in which an essential interest of either 

                                                 
118 Supra, Commission and Moloo, n. 11, page 36. 
119 Supra, Scheurer, n. 7, page 789; Aegean Sea Continental Shelf Case (Greece v Turkey), Order, 11 

September 1976, ICJ Reports 1976, p. 11. 
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Party stood in danger of irreparable damage—that the possibility of granting security 

for costs should be entertained at all…”120 

In addition, the requirement of proportionality is often the main issue in the eyes of 

ICSID tribunals when it attempting to obtain security for costs in ICSID proceedings. 

This is because in order to grant security for costs, tribunals have to be sufficiently 

convinced that the harm which the petitioner may suffer from a potential non-

compliance of the other party with an award of costs outweighs the harm that the party 

ordered to post security for costs would suffer from having to provide the security. 

To determine whether security for costs is proportional, tribunals will often take into 

account the likelihood of the parties to succeed on the merits of the dispute and the 

likelihood of the party whom the measure is being petitioned against of defaulting from 

a payment of an adverse award of costs. In the Pey Casado and Atlantic Triton 

arbitrations, the tribunals refused to grant security for costs on the grounds that the 

circumstances did not showcase a likelihood of non-compliance with an adverse award 

of costs. The Atlantic Triton tribunal was of the view that there is a low likelihood that 

a State may not comply with a measure ordered against it, stating that “… there is no 

reason to suppose that the Government of Guinea would not perform any obligations 

for which the final award might hold it responsible.”121  

However, in this author’s opinion, the Atlantic Triton tribunal’s reasoning is 

contradictory with the very existence of the ICSID as center for the settlement of 

disputes between investors and States. The fact that the State has the means to comply 

with an award of costs does not mean or guarantee that the State will comply with any 

rules of international law or arbitral awards. Moreover, unlike investors, States may 

attempt to circumvent the enforcement of an award of costs by arguing that the assets 

in which the award is being enforced against concern its national sovereignty. 

In accordance with the Pey Casado tribunal, security for costs is not a common type of 

provisional measure and there must be exceptional circumstances to meet the 

                                                 
120 Libananco Holdings Co. Limited v. Republic of Turkey, ICSID Case No. ARB/06/8, Decision on 

Applicant's Request for Provisional Measures. 
121 Supra, Kauffmann-Kohler, n. 5, page 546. 
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requirement of proportionality. The EuroGas v. Slovakia and the Hamester v. Ghana 

tribunals took the same approach when it rejected an application for security for costs 

on the basis that the sole existence of third-party funding did not constitute 

extraordinary circumstances when it comes to a party’s likelihood of non-compliance 

with an award of costs.  

In the Eskosol v. Italy award, the tribunal refused a request of security for costs against 

the claimant, finding that Eskosol’s liquidation process and funding by a third-party 

did not amount to exceptional circumstances in order for an ICSID tribunal to grant 

security for costs. In the tribunal’s view, while these two facts put into question 

Eskosol’s ability to comply with an award of costs, Eskosol had previously obtained 

an after the event insurance policy with a 1 million euros premium, which would cover 

the costs of the arbitration.122  

In this author’s view, external funding in itself does not constitute exceptional 

circumstances for the granting of security for costs. Parties can obtain funding for the 

arbitration by several different means. The key consideration when assessing a funded 

party’s ability to meet an adverse award of costs is whether the party has any 

agreements with its funder that, in the event, the party loses, the funder will honor an 

adverse award of costs.  

If the tribunal is able to ascertain that the party whom the measure has been requested 

against has sufficient guarantees that it will not default from payment, then the 

existence of third-party funding alone should not be a criterion for granting security for 

costs. However, when assessing the proportionality requirement, tribunals must not 

only consider the party’s funds, but also consider the party’s behavior. In the RSM v. 

St. Lucia arbitration, the claimant’s repeated behavior of failing to pay costs and awards 

                                                 
122 'Decisions On ‘Manifest Lack Of Legal Merits’ And Security For Costs' (Icsid.worldbank.org, 

2019) <https://icsid.worldbank.org/en/Pages/resources/ICSID%20NewsLetter/2017-Issue3/Decisions-

on-Manifest-Lack-of-Legal-Merits-and-Security-for-Costs.aspx> accessed 7 June 2019; 'Eskosol V 

Italy Decision Analysis' (4newsquare.com, 2019) <https://www.4newsquare.com/wp-

content/uploads/2017/07/Examining-security-for-costs-and-disclosure-of-funding-details-Eskosol-

SpA-v-Italian-Republic.pdf> accessed 7 June 2019. 
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in a timely manner constituted exceptional circumstances regardless of the claimant’s 

financial assurances.123  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
123 Supra, RSM v. St. Lucia, n. 23, para. 78. 
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6 The Power of The Committee to Order Security 

for Costs in ICSID Annulment Proceedings 

 

One of the distinct features of ICSID arbitration is the finality of the award. Article 54 

of the ICSID Convention requires all Contracting Parties to recognize ICSID awards 

to have the same enforceability of a final judgment of the Contracting Parties’ courts.124 

Therefore, an ICSID award cannot be challenged before national courts. However, 

while challenging an ICSID award is not an option, the parties to an ICSID arbitration 

may avail themselves of certain remedies within the ICSID system, such as the 

annulment proceedings. 

Annulment proceedings are not an appellate mechanism, but rather it is there to allow 

the parties to request a full or partial annulment of an award on certain limited grounds. 

Pursuant to Article 52 of the ICSID Convention, the grounds in which a party may 

request an annulment of an award are when: i) the tribunal was not properly constituted; 

ii) the tribunal has manifestly exceeded its powers; iii) there was corruption on the part 

of a member of the tribunal; iv) there has been a serious departure from a fundamental 

rule of procedure, or; v) the award has failed to state the reasons on which it is based.125 

Should a party successfully file for the annulment of an award, an Annulment 

Committee will be formed. The Committee will conduct the annulment proceedings in 

accordance with Articles 41-45, 48, 49, 53 and 54, and of Chapters VI and VII of the 

ICSID Convention.126 Thus, Article 47 of the ICSID Convention is expressly excluded 

from application in annulment proceedings. Accordingly, pursuant to Article 52(4) of 

the ICSID Convention, Annulment Committees are not empowered by the ICSID 

Convention to recommend or order provisional measures, be the interim measure 

security for costs or not.127  

                                                 
124 ICSID Convention, Article 54. 
125 ICSID Convention, Article 52. 
126 ICSID Convention, Article 52(4) 
127 Supra, Scheurer, n. 7, page 760. 
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In one instance, however, an ICSID Committee has found that annulment committees 

had the right to order security for costs. The Committee in the Gold Mines v. El 

Salvador found that it was within its rights to order security for costs against the 

claimant in the proceedings. However, the Committee did not base its authority on 

Article 47 of the ICSID Convention, but rather it accepted the Respondent’s argument 

that it was “… the Committee’s inherent powers to preserve the integrity of the 

proceedings…”128 

As pointed out by Brown, the doctrine of the tribunal’s inherent powers stems from the 

practice of other international tribunals, such as the ICJ, the ECtHR, as well as from 

the Appellate Body of the WTO.129 In this author’s view, however, a non-teleological  

interpretation of Article 52(4) of the ICSID Convention based on Article 31 of the 

VCLT makes it clear that the Committee’s findings write into the ICSID Convention 

powers that were deliberately excluded by its drafters.130  

Certainly, it can be argued that, in accordance to Article 44 of the ICSID Convention, 

which applies mutatis mutandis to annulment proceedings, Committees have the right 

to decide on any questions of procedure which are not covered by the ICSID 

Convention or ICSID Arbitration Rules. From this provision, it can be drawn that 

ICSID Committees have inherent powers to fulfill any lacunae in the ICSID 

Convention.  

Nevertheless, it cannot be said that there is a lacuna in the law when comes to 

provisional measures or security for costs in annulment proceedings. The drafters 

intentionally excluded Articles 14 and 47 of the ICSID Convention from being applied 

to annulment proceedings. As such, in this author’s view, the ICSID Convention is 

clear in that the Committee does not have the inherent powers to decide on matters of 

provisional measures, be it security for costs or not.  

                                                 
128 Commerce Group Corp. and San Sebastian Gold Mines, Inc. v. The Republic of El Salvador, ICSID 

Case No. ARB/09/17, para 30. 
129 C. Brown, 'Commerce Group Corp & San Sebastian Gold Mines, Inc V Republic Of El Salvador: 

Security For Costs In ICSID Proceedings' (2013) 28 ICSID Review. 
130 Ibid, n. 129. 
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This is not to say, however, that security for costs should not be a possibility in ICSID 

annulment proceedings. In this author’s view, there is a case to be made for security 

for costs to be available in ICSID annulment proceedings. Given the rise of ICSID 

annulment proceedings in the past few years and given the fact that parties often 

attempt to make use of the annulment proceedings possibility as an appellate 

mechanism, security for costs could work as an effective mechanism to prevent 

frivolous claims and ill-intentioned parties. 

 

6.1 The Criteria for Granting Security for Costs in 

ICSID Annulment Proceedings 

 

The Gold Mines Committee established an arguably higher threshold for granting 

provisional measures in annulment proceedings than the already high threshold for 

granting provisional measures in ICSID arbitrations. According to the Gold Mines 

Committee, while an annulment committee has the inherent power to grant provisional 

measures, these powers are “…extraordinary…” and may only be resorted to “… in 

compelling circumstances.”131  

The threshold is even higher when it comes to security for costs, in which the tribunal 

argued that this type of measure may only be granted in “…extreme circumstances, for 

example, where abuse or serious misconduct has been evidenced.”132 In the case, the 

Committee ultimately found that the circumstances in the case did not warrant the 

granting of security for costs. In the view of the Committee, the applicant’s repeated 

non-payment of the proceeding’s fees did not amount to extraordinary circumstances. 

Since the Committee did not rely on Article 47 of the ICSID Convention to base its 

authority, the Committee did not discuss the applicability of the requirements discussed 

in Chapter 5 of this study for granting provisional measures in ICSID arbitrations. The 

                                                 
131 Ibid, n. 130. 
132 Ibid, n. 131. 
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rather brief discussion on the criteria for the granting of security for costs in ICSID 

annulment proceedings jointly with the isolated character of this decision makes it not 

possible to identify a set of applicable requirements or conditions for the granting of 

security for costs in ICSID annulment proceedings. 
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7 Improvements to The ICSID Regime for Security 

for Costs 

 

In light of the controversy on the availability of security for costs in the ICSID system, 

in the 2018 ICSID Working Papers, the ICSID Secretariat introduced a proposal to add 

a new provision to the ICSID Arbitration Rules addressing security for costs.133 The 

draft Rule 51 of the ICSID Arbitration Rules would explicitly empower both ICSID 

tribunals and annulment committees to order security for costs. Rule 51 would be 

independent from Article 47 of the ICSID Convention and from Rule 39 of the ICSID 

Arbitration Rules.  

The draft ICSID Arbitration Rule 51 reads as follows: 

 

                                                 
133 Supra, n. 20. 

Rule 51 

Security for Costs 

“(1) A party may request that the Tribunal order the other party to provide security for 

the costs of the proceeding and determine the appropriate terms for provision of the 

security.  

(2) The following procedure shall apply: (a) the request shall specify the circumstances 

that require security for costs; (b) the Tribunal shall fix time limits for written or oral 

submissions, as required, on the request; 

(c) if a party requests security for costs before the constitution of the Tribunal, the 

Secretary-General shall fix time limits for written submissions on the request, so that 

the Tribunal may consider the request promptly upon its constitution; and  
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In the proposal, the ICSID Secretariat explains that, by separating security for costs 

from the Article 47 of the ICSID Convention, tribunals and parties would no longer 

have to address the question of whether security for costs protects an existing right or 

whether it falls outside of the scope of Article 47 of the ICSID Convention as it 

concerns a hypothetical right.134 

In addition, the provision would address the issues concerning security for costs in 

ICSID arbitrations and annulment proceedings discussed in this study. Firstly, it would 

explicitly provide for the tribunal’s authority to order security for costs135 as well as 

the consequences of non-compliance, namely the temporary suspension of the 

                                                 
134 Ibid, n. 133. 
135 Ibid, n. 134. 

(d) the Tribunal shall issue its decision on the request within 30 days after the latest 

of:  

(i) the constitution of the Tribunal;  

(ii) the last written submission on the request; or  

(iii) the last oral submission on the request.  

(3) In determining whether to order a party to provide security for costs, the 

Tribunal shall consider the party’s ability to comply with an adverse decision on 

costs and any other relevant circumstances.  

(4) If a party fails to comply with an order for security for costs, the Tribunal may 

suspend the proceeding until the security is provided. If the proceeding is suspended 

for more than 90 days, the Tribunal may, after consulting with the parties, order the 

discontinuance of the proceeding.  

(5) A party must promptly disclose any material change in the circumstances upon 

which the Tribunal ordered security for costs.  

(6) The Tribunal may at any time modify or revoke its order for security for costs, 

on its own initiative or upon a party’s request.” 
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proceedings, or, ultimately, the dismissal of the claims.136 Secondly, it would establish 

less stringent criteria for the granting of security for costs. It would be up to the 

tribunal’s discretion to consider whether the circumstances showcase that the party 

whom the measure has been ordered against will be able to comply with an adverse 

award of costs or not.137  

In this author’s view, it is noteworthy that the ICSID Secretariat is of the opinion that 

adopting Rule 51 does not require the consent of the ICSID Contracting Parties.138 In 

other words, it would be a modification of the ICSID Arbitration Rules which can be 

performed by the ICSID Secretariat without the acceptance of the ICSID Contracting 

Parties. This further reinforces this author’s argument that security for costs is an 

already existing possibility in the ICSID system as an entirely novel provision would 

require the consent of the ICSID Contracting Parties. 

While draft Rule 51 would be a welcome addition to the ICSID Arbitration Rules and 

it would sufficiently put to rest the main criticisms surrounding security for costs in the 

ICSID system, the proposal has not been introduced without criticism. Luttrell observes 

that the lowering of the threshold for the granting of security for costs in ICSID 

proceedings is a concerning development for capital exporting ICSID Contracting 

Parties. Luttrell posits that capital exporting countries have been attempting to include 

greater protections in investment treaties for small and medium sized enterprises.  

Often, these types of enterprises do not possess the same type of funding and capital as 

larger corporations do. As such, these enterprises are more likely to be the target of 

security for costs requests in investment arbitrations. In this author’s opinion, however, 

this concern is blown out of proportion. The wording of Rule 51 allows the tribunal 

sufficient discretion for assessing a request for security for costs. Lowering of the 

threshold, in this case, does not mean that ICSID tribunals will disregard the principle 

of access to justice. Nevertheless, this author concurs with Luttrell in that the provision 

                                                 
136 Ibid, n. 135. 
137 Ibid, n. 136. 
138 Supra, Brown, n. 130; Sam Luttrell, 'Observations On The Proposed New ICSID Regime For 

Security For Costs' (2019) 36 Journal of International Arbitration. 
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should include, as a mandatory requirement, the consideration of the principle of access 

to justice by ICSID tribunals and annulment committees. 
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8 Conclusion  

 

Having analyzed the ICSID jurisprudence on provisional measures as a whole as well 

as the ICSID jurisprudence on security for costs, it is safe to say that, thus far, there is 

no generally accepted answer as to whether security for costs is an available interim 

relief in the ICSID system. As presented in this study, it is this author’s contention that, 

while it is widely accepted that ICSID tribunals have the power to order provisional 

measures in ICSID arbitrations, an interpretation of Article 47 of the ICSID Convention 

in accordance with Article 31 of the VCLT would, at a first glance, lead one to conclude 

that ICSID tribunals are not empowered to order binding provisional measures, 

regardless of the form or type of interim measure. 

However, as it has been aptly argued by Leice, Gazzini and Kolb, it can be considered 

that, overtime, ICSID tribunals have informally modified the meaning of the term 

‘recommend’ in Article 47 of the ICSID Convention. If one accepts that ICSID 

tribunals have the power to grant provisional measures, then it is this author’s 

contention that ICSID tribunals are also authorized to order security for costs. Security 

for costs cannot be qualified as anything else but a provisional measure. Consequently, 

it falls within the scope of Article 47 of the ICSID Convention. This is because security 

for costs protects the right to reimbursement of the parties within the meaning of Article 

47 of the ICSID Convention should the policy of ‘costs follow the event’ be applicable 

to the proceedings of the arbitration.  

There is a noticeable trend of international arbitration tribunals allocating costs on a 

‘costs follow the event’ basis. In this context, as the losing party can be allocated the 

costs of the arbitration in its entirety and the costs of the arbitration can reach amounts 

up to U.S.$27.7 million in attorney’s fees and U.S.$5 million in administrative costs139, 

security for costs functions as a safeguard for parties against  frivolous claims or against 

claims brought forth with the intention of obtaining extortionist settlements.  

                                                 
139 Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. 

ARB/84/3, Award. 
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Moreover, in this author’s opinion, the lack of a specific provision in the ICSID 

Convention addressing security for costs does not constitute an impediment for ICSID 

tribunals to grant security for costs. As it has been argued in this study, security for 

costs is a provisional measure which falls within the scope of Article 47 of the ICSID 

Convention. It is also well accepted in international arbitration that tribunals do not 

need to be authorized by a specific provision concerning security for costs in order to 

be empowered to grant it. 

The criteria for the assessment of security for costs in ICSID arbitrations varies 

considerably from tribunal to tribunal. However, it is possible to identify that most 

tribunals will apply the criteria developed overtime in ICSID jurisprudence. However, 

these criteria establish too high of a threshold for a party effectively obtain security for 

costs. This is especially so when the criteria of urgency and proportionality are applied 

to assess a request for security for costs. 

When it comes to security for costs in the context of ICSID annulment proceedings, it 

is this author’s contention that there is no legal basis on the ICSID Convention which 

authorizes annulment committees to grant security for costs. This author further posits 

that the doctrine of inherent powers cannot be utilized by annulment committees to 

decide on matters of security for costs or any other provisional measures in ICSID 

annulment proceedings. This is because the doctrine of inherent powers can only be 

applied when there is a lacuna in the law, and, in this author’s view, the ICSID 

Convention is clear as to the non-applicability of Article 47 of the ICSID Convention 

to ICSID annulment proceedings. 

Due to the legal uncertainty caused by the inconsistent jurisprudence on the power of 

ICSID tribunals to order security for costs and on the applicable criteria, the ICSID 

Secretariat has introduced a proposal to include a draft Rule 51 to the ICSID Arbitration 

Rules. In this author’s view, this proposal would address the main existing problems 

related to the current regime for security for costs in the ICSID system. However, this 

author concurs with Luttrell that there is still room for improvement in the provision. 

A welcome addition to the provision would be a reference to the principle of access to 

justice to ensure that Rule 51 balances the rights of the parties to the arbitration. 



- 53 - 

 

Lastly, this author finds that the ICSID Secretariat consideration on the necessity of 

obtaining the approval of the ICSID Contracting Parties to include the provision in the 

ICSID Arbitration Rules further proves the argument of this study.  As there is no need 

to obtain the consent of the Contracting Parties, in this author’s view, this constitutes a  

confirmation that security for costs is an available form of interim relief in ICSID 

arbitrations.  
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