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Terms and Abbreviations 

BEPS   Base erosion and profit shifting 

G 20  An international forum for the governments and central bank 

governors from 19 countries and the European Union 
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1. Introduction 

1.1  Globalization and Taxation 

Globalization makes it possible for multinational enterprises (MNEs) to greatly 

reduce the taxes they pay. The use of legal arrangements that make profits 

disappear for tax purposes or allow profits to be artificially shifted to low or no-

tax countries is referred to as Base Erosion and Profit Shifting (BEPS). 1 The 

overall aim of the BEPS measures is to close gaps in international tax rules that 

allow MNEs to legally but artificially shift profits to low or no-tax jurisdictions.2 

BEPS action is the measure to tackle tax avoidance, and action 8-10 are part of 

the measure to defend the attempt to avoid taxation relating the transfer pricing 

by using the MNEs structure to transfer the income to low tax countries which 

was explained in the OECD transfer pricing guideline version 2017.  

Thailand has participated as a Member of the Inclusive Framework on BEPS, and 

action 8-10 of BEPS project regarding transfer pricing. According to such 

participation as a member, Thailand must improve and enact domestic law 

relating to the goal of BEPS which including transfer pricing rule which provided 

under BEPS action 8-10.  

On 21 November 2018, the 47th of Revenue code of Thailand (“Transfer Pricing 

Act”) was published in the Royal Gazette and will be effective for accounting 

years beginning on or after 1 January 2019. Taxpayers with related parties, 

regardless of having related-party transactions or the length of the relationship 

during an accounting period, are required to prepare a report providing 

descriptions of the related-party relationships. The report should also include the 

value of the related-party transactions for each fiscal year in accordance with the 

specified format. The report should be submitted to the tax authority within 

150 days from the close of the accounting period. In addition, the tax authorities 

are authorized to compute additional revenue and/or expenses on transactions 

between related parties, for purposes of calculating corporate income tax.3 

 

                                                             
1 OECD, “Policy Brief: Taxing Multinational Enterprises BASE EROSION AND PROFIT SHIFTING 

(BEPS)” (OCTOBER 2015) <http://www.oecd.org/ctp/policy-brief-beps-2015.pdf> 
2 Ibid  
3  Ernst & Young, “Global Tax Alert (News from Transfer Pricing): Thailand enacts Transfer Pricing 

Act (3 December 2018) <https://www.ey.com/gl/en/services/tax/ 

international-tax/alert--thailand-enacts-transfer-pricing-act> 

http://www.oecd.org/ctp/policy-brief-beps-2015.pdf
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1.2 Purpose 

The Transfer Pricing Act of Thailand has resulted in problems related to the high 

threshold of the definition of Related Parties and exemption rule for the 

companies which have income less than 200 million Baht (approximately 5.6 

million Euro). 

The definition of Related Parties under Transfer Pricing Act is  

(a) a legal entity that either directly or indirectly holds 50% or more of the total 

shares of another legal entity;  

(b) a legal entity of which 50% or more of its total shares are held either directly 

or indirectly by a shareholder or partner that also directly or indirectly holds 50% 

or more of total shares of another legal entity; or  

(c) a legal entity that has a dependent relationship with another legal entity in 

terms of capital, management, or control, to the extent that one entity cannot be 

operated independently from the other.4  

In comparison, the definition of the related party under the OECD Transfer 

Pricing Guideline has been specified in general and do not have a specific 

threshold. 

The high threshold which have been specified for the definition of Related Parties 

under Transfer Pricing Act may cause the problems according to the tax 

avoidance of company which may avoid being complied with the Transfer 

Pricing Act. Taxpayer shall be required to prepare and submit documents relating 

to the information concerning total transactions between Related Parties, by 

holding shares in the related company less than 50 percent of the total share of 

other company.  

Even if, clause (c) of Transfer Pricing Act seems to be in line with the OECD 

Transfer Pricing Guideline (“OECD TPG”) which stated that “a legal entity that 

has a dependent relationship with another legal entity in terms of capital, 

management, or control”, however the last sentence stated that “to the extent that 

one entity cannot be operated independently from the other” which means control 

power or management of the company with another company are  not enough to 

decide whether such company is Related Party or not. In addition, another 

company will not be able to run business without the other company. This law 

                                                             
4 Marzars Thailand, “NEW TRANSFER-PRICING LAW” (30 November 2018) 

<https://www.mazars.co.th/Home/Doing-Business-in-Thailand/Tax/New-Transfer-Pricing-Law> 
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leave judgement to the tax authority and it will be more burdensome for the tax 

authority to prove that one company must fully rely on and the other company. 

The exemption of the taxpayers who are deemed to be Related Parties under the 

definition of the Transfer Pricing Act, but have annual incomeless than THB 200 

million, shall not be required to prepare and file a transfer pricing disclosure form 

together with their annual corporate income tax return. This form requires 

taxpayers to disclose relationships with related parties and the total value of 

related-party transactions during the accounting period. 

The intention of this exemption rule is to decrease the burden of the small 

companies which will not have to submit the report regarding the transfer pricing. 

However, it could be the problem in practical term, since the company that does 

want to report and disclose the transactions between Related Companies, will 

avoid this rule by establishing the new companies and control the total annual 

income which will not exceed 200 million baht.  

The aim of thesis is to analyze and examine the problem and impact regarding 

the Transfer Pricing Act. Since, there are some differences between the Transfer 

Pricing Act and OECD TPG. Furthermore, this thesis will provide the solution in 

respect of the problem that arising from such act. 

 

1.3 Delimitations  

Due the wide scope of transfer pricing, this thesis shall be limited to the aspect of 

the problems which may occur from the transfer pricing act of Thailand. Since 

Thailand has been participated as a Members of the Inclusive Framework on 

BEPS. Thus, Transfer Pricing act of Thailand should be complied with the OECD 

TPG. The OECD TPG which originated from the BEPS Action 8-10 concerning 

Transfer Pricing. However, it is obviously that Transfer Pricing Act that has been 

recently enacted did not comply with the OECD TPG and may not meet the aims 

of BEPS which should be the goal of this rule. 

This discussion does not concern the transfer pricing method, nor administrative 

approaches to avoiding and resolving transfer pricing disputes. The subject matter 

is the problem of the definition of the Related Parties under Transfer Pricing Act 

of Thailand and the exemption for the small company. More specifically, the 

intended focus on the analysis of the problems which may occur and possible 

solution. 
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1.4 Method and Material Used 

In this thesis, legal dogmatic method shall be used to understand and analyst the 

problem and solution regarding the transfer pricing act of Thailand which may 

occur when it come to the differences between Transfer Pricing Act and the 

OECD TPG. The two legislations have the same goal.  

Material used are the domestic law of Thailand (Transfer Pricing Act), which is 

considered as a law of Thailand. The international law (BEPS Project and OECD 

TPG), which their legal character of BEPS Project and OECD TPG are not 

considered as a law in Thailand. Even Thailand is the member of the inclusive 

Frameworks of BEPS, the OECD TPG shall not apply automatically in Thailand. 

In addition, the legal literature and academic publications shall be used.  

 

1.5  Outline 

This thesis will be divided in two main parts. The first part examines legislations 

which are the BEP Project, OECD TPG and Transfer Pricing Act. Part 1 begins 

with the examination of the international law which relating to the BEP Project 

and OECD TPG. Then clause 3 of this thesis investigates the domestic law of 

Thailand which is Transfer Pricing Act. 

Part 2 of this thesis identifies the problems which may occur from Transfer 

Pricing Act and discusses the possible solutions. Clause 4 of this thesis examines 

the problem which may occur from the Transfer Pricing Act and the conclusion 

of such problems. Claus 5 discusses the possible solution for the problems 

concerning Transfer Pricing Act.  
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Part 1: The Law regarding Transfer Pricing  

2.  International Law 

2.1 Roads to BEPS project  

Globalization has assisted overall any domestic economic. Globalization is not 

new, but the pace of unification of national economies and markets has expanded 

significantly over the years. The free movement of capital and labor, the 

transferred of manufacturing base from the cost location regarding the price of 

resource and labor price, the moderate removal of tax obstacle, technological and 

telecommunication development, and the increasing importance of managing 

risks and of developing, the protection of the intellectual property, have had a 

predominant impact on the way cross-border activities take place. Globalization 

has enlarged trade and increased foreign direct investment countries. 

Accordingly, it supports growth, creates jobs, promote innovation and has lifted 

million out of poverty.5 

The globalization influences corporate income tax regimes. As long ago as the 

1920s, the League of Nations recognized that the interaction of each domestic tax 

system can lead to double taxation with adverse effect on growth and global 

prosperity. Countries around the world agree on the need to eliminate double 

taxation and the need to achieve this based on agreed international rules that are 

clear and predictable, giving certainly to both governments and businesses. 

International tax law is therefor a key pillar in supporting the growth of global 

economy.6 

As the economy became more worldwide integrated, so did enterprises. MNEs 

now represent a large proportion of global GDP. In addition, intra-firm 

transaction represents a growing proportion of total trade. Globalization has 

resulted in a transfer from country-specific operating models to global models 

based on matrix management organizations and integrated supply chains that 

centralize several functions at a regional or global level. Moreover, the growing 

importance of the service element of the economy, and of digital product that 

often can be delivered over the internet, has made it much easier for businesses 

to locate many productive activities in geographic locations that are distant from 

the physical location of their clients. These developments have been exacerbated 

by the increasing sophistication of tax planners in identifying and exploiting the 

legal arbitrage opportunities and the boundaries of acceptable tax planning, thus 

                                                             
5 OECD (2013), “Action Plan on Base Erosion and Profit Shifting” (2013). OECD Publishing P.9 
6 Ibid p.7 
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providing MNEs with more confidence in taking aggressive tax positions.7 These 

developments have opened opportunities for MNEs to greatly minimize their tax 

burden.8 

In the changing international tax environment, several countries have expressed 

a concern about how international standard on which bilateral tax treaties are 

based allocate taxing rights between source and residence state.9  

International tax issues have never been as high on the political agenda as they 

are today. The integration of national economies and markets has raised 

substantially in recent years. This has put a pressure on the international tax 

framework, which was designed more than a century ago. The present rules have 

revealed weaknesses that create opportunities for Base Erosion and Profit 

Shifting (BEPS), thus requiring a bold move by policy makers to restore 

confidence in the system and ensure that profits are taxed where economic 

activities happen, and value is created.10 

In September 2013, OECD an G20 governments commenced on the most 

important re-write of the international tax rules in a century. The BEPS Projects 

launched during the most critical financial and economic crisis, with an ambitious 

goal: revise the rules to align them to developments in the world economy and 

ensure that profits shall be taxed where economics activities are carried out and 

value is created. Countries recognized the need to prevent the unravelling of the 

existing consensus-based framework and planned accordingly to ensure that 

globalization did not lead to reduce international coordinator and in coordinated 

unilateral actions in the tax sphere which would multiply uncertainty and 

unpredictable.11 

G20 Leaders endorsed the ambitious and comprehensive Action Plan on BEPS. 

This package of 13 reports,12 the action plan of BEPS project is focusing on 

addressing BEPS. While action to address BEPS will restore both source and 

residence taxation in several cases where cross-border income would otherwise 

go untaxed or would be taxed at very low rates, these actions are not directly 

aimed at changing the existing international standards on the allocation of taxing 

rights on cross-border income. The G20 finance minister called on the OECD to 

                                                             
7 Ibid p.7-8 
8 Ibid P.11 
9 Members of Inclusive Framework on BEPS, March 2019 < https://www.oecd.org/tax/beps/inclusive-

framework-on-beps-composition.pdf> 
10OECD (2015), Explanatory Statement, OECD/G20 Base Erosion and Profit Shifting Project, OECD. 

<www.oecd.org/tax/beps-explanatory-statement-2015.pdf> p.4 
11 OECD, OECD/G20 Base Erosion and Profit Shifting Project 2015 Final Reports Information Brief 

(2015) p.5 
12 Supra Note 10 p.4 

https://www.oecd.org/tax/beps/inclusive-framework-on-beps-composition.pdf
https://www.oecd.org/tax/beps/inclusive-framework-on-beps-composition.pdf
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develop an action plan to address BEPS issues in a coordinated and 

comprehensive manner.13 

 

2.2  Purpose of BEPS project  

Base erosion constitutes a serious risk to tax revenue, tax sovereignty and tax 

fairness for OECD member countries and non-members alike. While there are 

many ways in which domestic bases can be eroded, a significant source of base 

erosion is profit shifting. At the same time, further work on the data related to 

base erosion and profit shifting is significant and necessary, there is no question 

that BEPS is a compelling and current issue for several jurisdictions. In this 

context, the G20 has welcomed the work that the OECD is undertaking in this 

area and has requested a report about progress of the work for their meeting.14  

Gaps and discrepancy in the current international tax rules can make profits 

“disappear” for tax purposes or allow the shifting of profits to no or low-tax 

countries where the business has little or no economic activity. These activities 

are referred to as base erosion and profit shifting (BEPS). Apart from some cases 

of evidence abuses, the issues lie with the tax rules themselves.15 Instead of 

making investments for economic reasons, companies are often tempted to 

choose investments purely for tax reasons, leading to an unsuitable allocation of 

resources. This also affects trust in the integrity of the tax system, an issue which 

is particularly essential at a time of fiscal consolidation and social hardship in 

many countries. The belief that citizens have as to the fairness of the tax system 

is also at stake when there is a perception that some can legally avoid tax 

liabilities.16 

In conclusion, BEPS Project pursues to create a single set of consensus-based 

international tax rules to address BEPS, and hence to protect tax bases while 

providing increased certainty and predictability to taxpayers. A main focus of this 

work is to eliminate double non-taxation. However, in doing so, new rules should 

not result in double taxation, unwarranted compliance burdens or restrictions to 

legitimate cross-border activity.17 

                                                             
13 Supra Note 5 p.13 
14 Supra Note p.5 
15 Supra Note 11 p.3 
16 Ibid  
17 Supra Note 10. p.3 
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2.3  Measure of BEPS Project  

The initial OECD report Addressing Base Erosion and Profit shifting (OECD, 

2013), stated that no single rule or provision is the root causes of BEPS, it can be 

claimed that BEPS has been generated by the interaction among different rules 

from different jurisdiction, domestic laws and rules which are incompatible 

across borders, international standards which have not always kept pace with the 

changing global business environment and an endemic and worrying lack of data 

and information.18 

The Action plan on BEPS Project, which may be considered as a measure of 

BEPS Project, identified 15 actions, along three fundamental pillars. The first one 

is introducing coherence in the domestic rules that affect cross-border activities, 

the second is reinforcing substance requirements in the existing international 

standards and improving transparency, and the last one is the certainty for 

business that do not take aggressive positions.19 

The 15 action from BEPS Project, sets out a variety of measures ranging from 

new minimum standards, the revision of existing standards, as well as common 

approaches which will facilitate the merging of national practices, and guidance 

drawing on best practices.20 

 

2.4 Action 8-10 Transfer Pricing 

Action 8-10 is the measures of BEPS Project regarding transfer pricing which 

contain transfer pricing guidance to assure that transfer pricing outcomes are in 

line with value creation in relation to intangibles, including hard-to-value ones, 

to risks and capital, and to other high-risk transactions.21 

Work under Action 8 looked at transfer pricing issues relating to transactions 

involving intangibles, since misallocation of the profit generated by valuable 

intangibles has contributed to base erosion and profit shifting. Work under Action 

9 considered the contractual allocation of risks, and the resulting allocation of 

profits to those risks, which may not correspond with the activities carried out 

and addressed the level of returns to funding provided by a capital-rich MNE 

group member, where those returns do not correspond to the level of activity 

                                                             
18 Supra Note 11 p.3 
19 Ibid 
20 OECD, BACKGROUND BRIEF Inclusive Framework on BEPS, (January 2017), 

<http://www.oecd.org/tax/beps/background-brief-inclusive-framework-for-beps-implementation.pdf > 

p.9 
21 OECD, BEPS Actions: Base Erosion and Profit Shifting, <https://www.oecd.org/tax/beps/beps-

actions.htm> 

https://www.oecd.org/tax/beps/beps-actions.htm
https://www.oecd.org/tax/beps/beps-actions.htm
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undertaken by the funding company. Work under Action 10 focused on other 

high-risk areas, including the scope for addressing profit allocation resulting from 

transactions which are not commercially rational, the scope for targeting the use 

of transfer pricing methods in a way which results in diverting profits from the 

most economically important activities of the MNE group, and neutralizing the 

use of certain types of payments between members of the MNE group to erode 

tax base in the absence of alignment with value creation.22 

 

2.5  Objective of Action 8-10 Transfer Pricing 

Transfer pricing rules, which are set out in Article 9 of tax treaties based on the 

OECD Model Tax Conventions and UN Model Tax Conventions and the Transfer 

Pricing Guidelines, are used to determine on the basis of the arm’s length 

principle the conditions, including the price, for transactions within an MNE 

group.23 

Transfer pricing rules, also are used for tax purpose, are concerned with 

determining the conditions, including the price, for transaction within an MNE 

group resulting in the allocation of profits to group companies in different 

countries. The effect of these rules as the BEPS action plan, OECD, 2013 

identified, the existing international standard for transfer pricing rules can be 

misapplied so that they result in consequences in which the allocation of profit is 

not aligned with the economic activity that produced the profits. The work under 

Action 8-10 of the BEPS has targeted this issue, to ensure that transfer pricing 

outcomes are aligned with value creation.24 

 

2.6 OECD Transfer Pricing Guidelines for Multinational Enterprises 

and Tax Administrations 

In the area of transfer pricing, the guidance on the arm’s length principle has been 

upgraded to make certain that what dictates results is the economic rather than 

the paper reality (Actions 8-10). The OECD Transfer Pricing Guidelines contain 

a understandable framework designated that while contractual arrangements are 

important and serve as the starting point of any transfer pricing analysis, the arm’s 

length principle does not and cannot rely on self-serving contracts which do not 

reflect the conduct of the parties on the ground. The guidance clarifies how risks 

                                                             
22 OECD (2015), Aligning Transfer Pricing Outcomes with Value Creation, Action 8-10 2015 Final 

Reports, OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing Paris p.10-11 
23 Ibid p.9 
24 Ibid p.9 
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and risk-related returns are to be allocated within a group of companies, how 

returns on intellectual property shall be allocated, with detailed guidance on the 

transfer pricing treatment of synergies, location-savings and local market 

features, as well as assembled workforce. Recognizing the difficulty in valuing 

intellectual property, a special approach for hard-to-value intangibles has been 

invented. Simplification mechanisms have been developed in the areas of 

commodity transactions and low-value adding services, two areas of particular 

relevance to developing countries, and for which their contribution was 

paramount to understand the concerns and identify the best way to address them. 

The scope for new and more detailed guidance on the application of profit-split 

methods for global value chains has been agreed and such guidance will be 

finalized soon.25 

 

3.  Domestic Law of Thailand 

3.1  Road to Transfer Pricing Act of Thailand  

Following the release of the BEPS package in October 2015, G20 Leaders urged 

its timely implementation and called on the OECD to develop a more inclusive 

framework with the participation of interested non-G20 countries and 

jurisdictions, including developing economies.26  

The OECD established the Inclusive Framework on BEPS in June 2016 so that 

all interested countries and jurisdictions can work together. Over 115 countries 

and jurisdictions have already joined on an equal footing in developing standards 

on BEPS-related issues and reviewing and monitoring its harmonious 

implementation.27  

Members of the framework, Thailand is one of the members, work on an equal 

footing to deal with tax avoidance, to improve the coherence of international tax 

rules, and to ensure a more transparent tax environment.  

The framework shall: 

- develop standards with regard to remaining BEPS issues; 

-review the implementation of agreed minimum standards through an effective 

monitoring system; 

                                                             
25 Supra Note 11 p.5-6 
26 OECD, Inclusive Framework on BEPS: A global answer to a global issue, (July 2018), 

<http://www.oecd.org/tax/flyer-inclusive-framework-on-beps.pdf> 
27 Ibid 

http://www.oecd.org/tax/flyer-inclusive-framework-on-beps.pdf
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- monitor BEPS issues, including tax challenges raised by the digital economy; 

and 

- facilitate the implementation processes of the Members by offering further 

guidance and by supporting development of instruments to support low-capacity 

developing countries.28 

Since Thailand is the member of the Inclusive Framework on BEPS.29, it has the 

duty to achieve the goal of BEPS project which to counterattack the tax planning 

strategies that exploit gaps and discrepancy in tax rules to artificially shift profits 

to low or no-tax locations where there is little or no economic activity. Although 

some of the schemes used are illegal, most are not. This undermines the fairness 

and integrity of tax systems because businesses that operate across borders can 

use BEPS to gain a competitive advantage over enterprises that operate at a 

domestic level.30 The transfer pricing rule is one of the measures from the BEPS 

Project which means Thailand as a member have to develop its domestic law 

which shall be in line with transfer pricing rule.  

 

3.2 Purpose of Transfer Pricing act of Thailand  

Nowadays, many partnerships and companies in Thailand have relationship 

between each other regarding investment, management or controlling power. 

Such companies have conditions concerning commercial or financial transaction 

differ from the companies which are not related. The conditions that made 

between the companies are enable them to transfer or shift profit that arise in one 

company to another company, and such transaction has the main purpose to avoid 

taxation. The transaction mentioned before may vehemently affect the situation 

of the public finance of the state. The Transfer Pricing Act of Thailand has been 

enacted, in order to protect the taxation principle and solve the problem which 

occurred by the transactions which have the purpose to avoid taxation between 

companies.31 

 

3.3 The Key Feature of Transfer Pricing Act  

The related parties mean from Clause 4 of Transfer Pricing Act 

                                                             
28 Supra Note 20 p.8 
29 Supra Note 9 
30 OECD, About the Inclusive Framework on BEPS, <http://www.oecd.org/tax/beps/beps-about.htm> 
31 Draft 47th of Revenue Code of Thailand, (5 June 2018)  p.2  

http://www.oecd.org/tax/beps/beps-about.htm
http://web.senate.go.th/bill/bk_data/386-1.pdf%20p.2
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(a) legal entity that either directly or indirectly holds 50% or more of the 

total shares of another legal entity;  

(b) a legal entity of which 50% or more of its total shares are held either 

directly or indirectly by a shareholder or partner that also directly or 

indirectly holds 50% or more of total shares of another legal entity; or 

(c) a legal entity that has a dependent relationship with another legal entity 

in terms of capital, management, or control, to the extent that one entity 

cannot be operated independently from the other. (“Related Parties”) 

1. The Related Parties shall submit the reports or documents regarding the 

relationship between the company itself and any other company (which have the 

relationship concerning the capital, management or control). Such Related 

Company shall also submit the reports or documents which shall consist of 

information of the aggregate amount of the value of the transaction between 

Related Companies in any fiscal year within the date as specified under Revenue 

Code.32  

3. Provide the penalties of up to 200,000 Baht, in case that the Related Parties fail 

to submit any reports or documents which requires by the tax authorities within 

the deadline which given by the tax authorities or submit the report or document 

which lack of necessary information required by tax authority.33  

4. The Related Parties who have annual income less than 200 million Baht shall 

be exempted from the requirement of submission the reports or documents which 

mentioned in clause 2 to the tax authority.34 

5. Authorized tax authority to adjust incomes and expenses of the Related 

Companies in order to compute additional tax base.35  

6. Provide the definition and characteristics of the Related Companies and enable 

to release additional rules and regulations concerning details of characteristic of 

Related Companies which such characteristic concerning the relationship that 

regarding capital, management or control which to the extent that one entity 

cannot be operated independently from the other.36 

 

                                                             
32 Ibid 
33 Ibid 
34 Ibid 
35 Ibid 
36 Ibid  
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Part 2: Problems Concerning Transfer Pricing Act 

4. Problems Concerning Transfer Pricing Act 

4.1 The Problem of the Definition of Related Parties  

Since Thailand is a member of the Inclusive Framework on BEPS, thus the 

Transfer Pricing Act has been enacted to serve the purpose of the member.  

Definition of the Related Parties has been specified under Clause 4 of Transfer 

Pricing Act shall be as follow:  

The related parties mean  

(a) legal entity that either directly or indirectly holds 50% or more of the 

total shares of another legal entity;  

(b) a legal entity of which 50% or more of its total shares are held either 

directly or indirectly by a shareholder or partner that also directly or 

indirectly holds 50% or more of total shares of another legal entity; or 

 (c) a legal entity that has a dependent relationship with another legal entity 

in terms of capital, management, or control, to the extent that one entity 

cannot be operated independently from the other.37 

 

In the same time, the definition of the Associated enterprises under OECD TPG 

mean two enterprises are associated enterprises with respect to each other if one 

of the enterprises meets the conditions of Article 9, sub-paragraph 1a) or 1b) of 

the OECD Model Tax convention with respect to the enterprise.38  

Article 9, sub-paragraph 1a) or 1b) of the OECD Model Tax convention with 

respect to the enterprise shall be as follow;  

1. Where  

a) an enterprise of a Contracting State participates directly or indirectly 

in a management, control or capital of an enterprise of the other 

Contracting State, or  

b) the same person participates directly or indirectly in a management, 

control or capital of an enterprise of the Contracting State and an 

enterprise of the other Contracting State. 39 

                                                             
37 Transfer Pricing Act of Thailand 
38 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2017 
39 Model Tax Convention on Income and on Capital: Condensed Version 2017 
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and conditions are made or imposed between the two [associated] 

enterprises in their commercial or financial relations which differ from 

those which would be made between independent enterprises, then any 

profits which would, but, by reason of those conditions, have not so 

accrued, may be included in the profits of that enterprise and taxed 

accordingly. 

 

The first difference of the definition of the Related Parties between the Transfer 

Pricing Act of Thailand and OECD TPG is the enterprise which are concerned.  

In the Transfer Pricing Act a company is regarded as a Related Party which one 

of the companies is established in Thailand and do not need a cross border 

situation (could be cross border situation but not necessary). While under OECD 

TPG the definition of Associated Enterprises is focused on the multinational 

enterprise which the companies with business establishments in two or more 

countries.40 

However, it may be understandable since the Transfer Pricing Act is the domestic 

law which shall be applied in any situation which happen in Thailand even it is 

not the cross-border situation, for example; if company A is a Thai company and 

want to shift the profit to its subsidiary which is a Thai company in order to lower 

its profit for tax advantage, the Transfer Pricing Act will be applied in this 

situation. Furthermore, the OECD TPG may be considered as the international 

law which will concentrate more in the cross-border situation.  

Nevertheless, the definition of the related parties of the Transfer pricing Act may 

cause the problem in the practical term. Since the definition does not follow the 

OECD TPG and it may not meet the goal of the BEPS Project which shall be 

explained as follow.  

The second difference is the meaning of related parties under Transfer Pricing 

Act under clause (a) means legal entity that either directly or indirectly holds 50 

percent or more of the total shares of another legal entity. For example; if 

Company A directly or indirectly holds 50 percent of the total shares in Company 

B, both Company A and Company B will be Related Parties under Transfer 

Pricing Act.  

This threshold may cause the problem in the practical term, since the threshold 

provided is specific and high (50 percent). In fact, when one company holds 

shares in another company less than 50 percent, for instance 25 percent; may 

                                                             
40 Supra Note 34 p.28 



19 
 

influence the decision of another company. And when comparing with the 

meaning of Associated Enterprises under OECD TPG the meaning will be wide 

and in the form of general term. For example, if Company A holds 20 percent of 

the total shares in Company B and has power of management, control or capital 

of Company B. Company A and Company B will be considered as Associated 

Enterprises under the OECD TPG, on the other hand, under Transfer Pricing Act 

Clause a) Company A and Company B will not be considered as Related Parties.  

When consider the circumstance under clause (a) of Transfer Pricing Act, it has 

an opportunity for the company who want to avoid taxation concerning transfer 

pricing rule, for instance, if Company A wish to deny submitting the reports or  

documents regarding the Related Parties, Company A will hold shares in 

Company B less than 50 percent instead of holding 50 percent of the total shares 

in company B. Company A and Company B shall not fall within the definition of 

Related Parties under clause (a) of the Transfer Pricing Act which means 

Company A and Company B shall have no duty to submit reports and documents 

concerning the transaction between Related Parties since Company A and 

Company B is not the Related Party under such law.  

Moving to clause (b) of the Transfer Pricing Act stated that Related Parties means 

a legal entity of which 50 percent or more of its total shares are held either directly 

or indirectly by a shareholder or partner that also directly or indirectly holds 50 

percent or more of total shares of another legal entity. For example, if Mr. A holds 

50 percent of total shares in Company A and holds 50 percent of total shares in 

Company B as a shareholder or partner. Company A and Company B shall be 

considered as Related Parties under clause (b) of the Transfer Pricing Act.  

However, under OECD TPG the definition of Associated Enterprises that the 

same person participates directly or indirectly in a management, control or capital 

of an enterprise of the Contracting State and an enterprise of the other Contracting 

State. Which means under OECD TPG, the person which mention under OECD 

TPG does not have to be a shareholder or partner in any enterprise and does not 

have to hold shares in any enterprise. For instance, Mr. B is the director of 

Company A and Company B and have the power of management, under OECD 

TPG Company A and Company B shall be considered as Associated Enterprises. 

On the other hand, in the same situation under Transfer Pricing Act clause (b), 

Company A and Company B shall not be considered as a Related Parties, since 

Mr. B is not a legal entity and partner or shareholder of Company A and Company 

B. Another example is, if Mr. C holds 30 percent of the total shares of Company 

A and holds 25 percent of the total shares of Company B, under OECD TPG 

Company A and Company B shall be considered as Associated enterprises. But 
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when considering the meaning of the Related Parties under Transfer Pricing Act, 

Company A and Company B shall not be considered as a Related party, since the 

amount which Mr. C holds in Company A and Company just only 30 percent and 

25 percent respectively that less than 50 percent of the total shares which is the 

threshold specified under Transfer Pricing Act clause (b).  

Under Clause (c) of Transfer Pricing Act, the Related Parties means a legal entity 

that has a dependent relationship with another legal entity in terms of capital, 

management, or control, to the extent that one entity cannot be operated 

independently from the other. For instance, if Company A has a dependent 

relationship with Company B in terms of capital, management or control to the 

extent that Company A cannot run their business independent from Company B. 

Company A and Company B shall be considered as a Related Parties under 

Transfer Pricing Act. 

Though, under OECD TPG the meaning of Associated Enterprises is broader and 

more non-specific, since only one company participates directly or indirectly in 

a management, control or capital of another enterprise. Which means if Company 

A participates directly or indirectly in a management, control or capital of 

Company B, even Company A can run its business independently from Company 

B. Company A and Company B shall be considered as Associated Enterprises.  

However, under the Transfer Pricing Act in the same situation Company A and 

Company B shall not be considered as Related Parties, since Company A can run 

business independently from Company B.  

The problem may occur; hence it is very difficult to consider that whether the 

company can or cannot operate its business independently with another company. 

In addition, the judgement will be left to the tax authority to consider whether the 

companies are Related Companies or not and it may not have certain criteria to 

decide. Furthermore, sine there is no certain and detail of such criteria, the 

potential of corruption by the tax authority may happen.41  

                                                             
41 Tax Administration: There is a moderate risk of corruption in Thailand’s tax administration. Businesses 

report that bribes and irregular payments in the process of annual tax payments are common yet, less than 

one in ten businesses indicate they expect to give gifts when meeting with tax officials. Over a third of 
Thai believe tax officials are corrupt. Tax evasion is common among small and medium-sized enterprises; 

the government is attempting to increase the number of tax-compliant companies using a variety of 

incentives (Bangkok Post, Mar. 2017). The number of tax payments businesses make in Thailand is in 

line with the regional average, but the time required to do so is significantly higher from Gan business 

anti-corruption portal, “Thailand Corruption Report”, https://www.business-anti-

corruption.com/country-profiles/thailand/. 
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4.1.1 Conclusion on the Problem concerning the Definition of the Related 

Parties  

The definition of the Related Parties under Transfer Pricing Act may cause a 

plenty of problems. Furthermore, the achievement of the Members of the 

Inclusive Framework on BEPS may not achieve, since the Transfer Pricing Act 

has the same purpose as the BEPS Project.  

The definition of the Related Parties under clause (a) which have high threshold 

of holding of shares in another company (50 percent of total shares). The 

Company who wish to avoid the submission of reports or documents relating to 

transactions between Related Parties will hold directly or indirectly of the total 

of shares in another company less than 50 percent such companies shall not be 

considered as Related Parties. However, in fact the company still have influence 

over another company and may have transaction between each other which the 

price of the transaction between them may not be reasonable (significantly lower 

or higher than market price). Such Related Parties definition may be the reason 

of failure of the goal of BEPS project in Thailand. 

Under Clause (b) of Transfer Pricing Act states that the definition of Related 

Parties means when two companies are held 50 percent of their shares directly or 

indirectly by the same person who act as a shareholder or partner which is the 

same threshold as Clause (a) which will have the same problem  likewise Clause 

(a) and will be result in the same effect which mean the failure of the goal of 

BEPS project in Thailand. 

The definition of the Related Parties under Transfer Pricing Act Clause (c) in the 

first part of such clause is in line with the definition of Associated Enterprises of 

OECD TPG but in the final part have stated that to the extent one entity cannot 

be operated independently from the other. This context will be difficulty for the 

tax authority because there is no clear-cut line for tax authority to determine that 

what is the criteria for one company cannot be operated dependently from the 

other company. In addition, it will cause the problem of corruption from the tax 

authority since the law left all the judgement to the tax authorities.  

 

4.2  The Problem of the Exemption for the Small Company 

The Transfer Pricing Act provides an exemption for companies which have 

annual income less than 200 million Baht. These will not be required to prepare 

and file a transfer-pricing disclosure form together with their annual corporate 
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income tax return.42 Which mean that if Company A directly or indirectly holds 

50 percent of the total shares in Company B, both Company A and Company B 

will be Related Parties under Transfer Pricing Act, however if Company A and/or 

Company B have annual income less than 200 million Baht, Company A and/or 

Company B shall be exempted to prepare and submit reports and documents 

relating to the transaction between the Related Parties.  

While under OECD TPG there is no exemption for the small enterprise which 

have the relation in term of Associated Enterprises mean any Associated 

Enterprises must disclose information relating to the transactions which made 

between Associated Enterprises and their income and expense may be adjusted 

by tax authority.  

The problem in practical term may occur under Transfer Pricing Act, when the 

companies do not want to prepare and submit reports and documents of the 

transaction between Related Parties. The company may have tax planning by 

divided company to smaller size companies and control annual income which 

shall be less than 200 million Baht. Thus, the Company shall be exempted to 

prepare and submit reports and documents of transaction between Related Parties.  

 

4.2.1 Conclusion on the Problem concerning the Exemption for Small 

Company 

Since, the government of Thailand considered that the preparation and 

submission of the reports and documents relating to transaction between Related 

Parties may be too heavy burden for the small companies which have annual 

income less than 200 million Baht. However, the exemption may cause the 

aggressive tax planning of the company which does not want to submit the 

information relating to the transaction of Related Parties. By establishing a plenty 

of small companies and such companies will be controlled the annual income 

which will be less than 200 million Baht in order to avoid the disclosure of 

transactions information between Related Parties.  

 

5. The Possible Solution 

5.1 The Definition of Related Parties Problem 

The Definition of Related Parties Clause in the Transfer Pricing Act (a) and 

Clause (b) have the specific threshold at 50 percent of the total shares which held 

                                                             
42 Clause 4 of Transfer Pricing Act of Thailand 
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by the Related Party. While, under OECD TPG, there is no specific threshold to 

determine the Associated Enterprises. From the OECD TPG perspective will 

consider the relationship between enterprises by fact of the management, control 

or capital. Thus, the definition of Related Parties should not have the specific 

threshold but should consider by the reality likewise the OECD TPG. 

Although, it can be argued that if the Transfer Pricing Act leaves the judgement 

of definition of Related Parties to tax authority whether that which company 

should be considered as a Related Parties or not without certain threshold, may 

cause the potential problem of the corruption by tax authority. In my opinion, the 

threshold of holding shares should be decreased to 10 percent likewise the 

definition of a Major Shareholder under Capital Market Supervisory Board’s 

announcement No. Tor Chor 21/2551 which regulate the transaction of the person 

who have relationship in several ways. 

In addition, the Definition of Related Parties Clause (c) stated that a legal entity 

that has a dependent relationship with another legal entity in terms of capital, 

management, or control, to the extent that one entity cannot be operated 

independently from the other. From such definition, the first part of the clause “a 

legal entity that has a dependent relationship with another legal entity in terms of 

capital, management, or control” followed the definition of Associated 

Enterprises under TPG. However, from the final part of such definition stated that 

“legal entity that has a dependent relationship with another legal entity…. to the 

extent that one entity cannot be operated independently from the other”. This 

definition can cause a lot of problems in practical terms which mentioned above. 

Thus, to solve the problem, from my opinion, “to the extent that one entity cannot 

be operated independently from the other” this context under such law should be 

deleted. After the deletion, the definition of Related Parties under clause (c) will 

be “Related Parties means a legal entity that has a dependent relationship with 

another legal entity in terms of capital, management, or control”, this meaning of 

the Related Parties will be identical with the meaning of Associated Enterprises 

under TPG. The problem of determination and the corruption which mentioned 

above will be solved.  

5.2 The Exemption for Small Company  

From my opinion, the exemption for the small companies who have the annual 

income less than 200 million Baht shall be exempted for the disclosure of the 

information relation to transactions between Related Parties should be deleted 

from the Transfer Pricing Act, since it is a loophole of this act. Hence, the 

company who wish to avoid preparing and submit document relating to the 

transaction between Related Parties will establish the new companies and control 



24 
 

the annual income of such company which will be less than 200 million Baht. In 

my own point of view, this exemption is not necessary to stated in such act 

because it will be the loophole of this act which I mentioned before and to prepare 

and submit the documents of transaction between Related Parties will not be 

heavy burden for the small companies. Since, with or without this act, the 

companies must record every transaction that they do with other companies in 

general.  

5.3 Conclusion  

The purpose of this thesis is to discuss the problems which may occur from 

Transfer Pricing Act which can be identified in two main problems. First, analyze 

the problem from the definition of Related Parties. Such definition of Related 

Parties can cause the loophole of the Transfer Pricing Act. Since, the company 

may avoid very easily to comply with rules from the Transfer Pricing Act. In 

addition, such definition left the judgement to the tax authority which may cause 

the corruption of the tax authority. Second, examine the problem which may 

occur from the exemption rule for small companies. Accordingly, the company 

which does not want to comply with rules from Transfer Pricing Act will establish 

the new small companies and control the income of such companies. It is also 

important to consider the possible solution of the problems which have been 

identified. 
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