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Abstract 
In this thesis, I have written about the concepts of reason and will from the point of view of 

the theories of natural law and legal positivism and the philosophies of law presented by 

Dworkin and Raz. I have surveyed the developments of the concepts of reason and will 

throughout history into modern time. I have given an answer to the question on why the 

concept of reason and will can be seen as standing in an antithetical relationship. I have stated 

that the reason for this, is the fact that both reason and will are crucial components of any 

well-functioning legal theory that a successful legal system should be based upon. 

Furthermore, I have stated that ‘free’ will always is dependent of the concept of reason. In this 

dependent relationship between the two concepts, they can never (logically) become the same 

concept. Therefore, reason and will are standing in an antithetical relationship. 
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1. Introduction  
Reason and will can generally be considered as standing in an antithetical relationship. This 

fact originates from the different historical developments of the natural law and legal positivist 

theories. Originally, natural law was an idea that explained the nature of morality and not the 

nature of law. Man could (by using reason) understand the revelation of the Gods. By this, he 

could understand how he should behave in respect of other human beings around him. The 

natural law that steered the behaviour of humans was superior to human law. Natural law was 

therefore a ‘higher law’ with its basis in the morality of reason. Natural law was connected to 

the nature of man. The combination of reason and rules that steered man’s behaviour made the 

term law appropriate. Hence the term natural law.1  

Legal positivist theories have historically been considered originating from the free will of the 

human being. This means that if the law is made by man the law is valid even if totally lacking 

any kind of reason or morals.2 Here we can see two contraposed concepts of law. Natural law 

(and reason) is the first concept and legal positivism (and free will) is the second concept of 

law. 

In this thesis, a discussion will follow on those factors throughout history that have determined 

the emergence of such contraposed concepts as reason and will. The discussion will have its 

basis in certain theories related to the tradition of natural law and in certain theories related to 

the tradition of legal positivism. The discussion will also be based upon the analytical 

philosophies of law presented by Ronald Dworkin3 and Joseph Raz.4 

1.1 Purpose and Research Questions 

The purpose of this thesis is to examine why reason and will can be considered as standing in 

an antithetical relationship. The examination will be completed by studying the historical 

developments of the theories of natural law as representatives for reason and the theories of 

legal positivism as representatives of the free will of the human mind.  The analytical 

philosophies of law presented by Dworkin and Raz (which can be considered containing 

influences from both reason and free will) will also be studied. 

  

                                                           
1 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

11-12. 
2 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

40. 
3 Born 11 December 1931 and died 14 February 2013. 
4 Born 21 March 1939. 
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1.2 Method and Material  

Besides the traditional legal dogmatic method there has been several under-disciplines 

throughout history. One of these disciplines is the tradition of legal history. The science 

questions and science methods used in the tradition of legal history differ from those belonging 

to the traditional legal dogmatic method. The untraditional disciplines differ from the legal 

dogmatic method in their use of concepts, theories, models of explanation and methods from 

other sciences.5  

The interest in other legal sciences than the legal dogmatic method has increased since the 

1970’s. The increased interest awakened when scientists from other social sciences begun to 

have a newfound interest in legal phenomena and different legal methods. The scientists were 

interested in these legal methods and to see what impact they have on society and individuals. 

These scientists (whose work belong to other legal sciences) have also started raising questions 

to which answers cannot be found within the traditional legal dogmatic method. Today it is up 

to every scientist herself to decide which tradition her work belongs to. The mixing of 

influences from different scientific methods have led to a broader view upon legal science as a 

concept. What is crucial for a certain science to be called a legal science today is whether the 

object of a certain science-project has its basis in law or a legal phenomenon.6 Based upon the 

facts stated above, I would argue that the method in this thesis belongs to the tradition of legal 

history. That seems logical to assume. The thesis has its basis in a historical survey of the 

concepts of reason and will as presented in the specific legal theories and analytical 

philosophies of law, mentioned below. 

Besides the tradition of legal history, elements of other types of legal sciences can be discovered 

in this thesis. The newfound types of legal sciences have led to a new systematisation and 

description of different legal sciences. These legal sciences are influenced by other areas of 

sciences, as we well see below.7  

One example of these certain types of legal sciences is the legal science as a human science. 

Human sciences focus on the interplay between legal rules and the behaviour and wellbeing of 

individuals. Human sciences consider human beings either as legal actors (such as judges, 

prosecutors, policemen or lawyers) or as a target for legal control and decision-making (as 

parties to a legal dispute, plaintiffs or defendants etc.). The objects of the human sciences are 

both legal norms and human behaviour. Both legal norms and human behaviour are influenced 

by law and legal phenomena. Furthermore, the modern cognitive research of the human as a 

processer of information also belongs to the human sciences. It however belongs to a separate 

branch called ‘law and cognition’. Important research has already been made about normative 

judicial forms of argumentation in judges’ decision-making and assessment.8 Regarding what 

has been said above I would argue that my thesis also contains aspects of the human legal 

                                                           
5 Minna Gräns, Användningen av Andra Vetenskaper. In Fredric Korling and Mauro Zamboni (red), Juridisk 

Metodlära (Studentlitteratur 2013) 421–434.  
6 Minna Gräns, Användningen av Andra Vetenskaper. In Fredric Korling and Mauro Zamboni (eds), Juridisk 

Metodlära (Studentlitteratur 2013) 421–434. 
7 Raimo Siltala, Oikeustieteen Tieteenteoria (Suomalainen lakimiesyhdistys 2003) 126–129. 
8 Minna Gräns, Användningen av Andra Vetenskaper. In Fredric Korling and Mauro Zamboni (eds), Juridisk 

Metodlära (Studentlitteratur 2013) 421–434. 
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sciences. My analysis focuses on the interplay between legal rules and individuals in the terms 

of how individuals reason about whether to follow or not to follow certain legal rules. I also 

briefly mention in chapter 4.1 (on the works of Dworkin) that judges in their decision-making 

need to reason to arrive at a certain verdict. That type of reasoning is just one example of a way 

to process information.  

An analysis on human practices, habits and dispositions can also belong to the social sciences. 

A social science, such as analytical or sociological jurisprudence, seeks to describe and analyse, 

and explain some object or subject-matter. This object is constituted by for instance, human 

actions.9 A large part of the discussion in this thesis touches upon human actions as affected by 

the reason and free will of the human mind. In that sense, the method in this thesis is also 

influenced by social sciences.  

Yet another example of a type of legal science influencing the analysis in this thesis, is the 

philosophy of law. The philosophy of law has a long and well established history. To the 

philosophy of law belongs certain subdisciplines. Two of these are the analytical legal theory 

(legal positivism) and the natural law-philosophy.10 Large parts of this thesis touch upon the 

traditions of legal positivism and natural law. It can hereby be said that my thesis also is 

influenced by the tradition of philosophy of law. In my own words, I would call the method I’m 

using a theory comparative analysis, since I am comparing in large parts the theories of natural 

law and legal positivism. 

Regarding the choice of authors and sources in this thesis, following should be noted. Since my 

analysis is a historical one, I have for obvious reasons used sources of various age. Concerning 

the more modern sources (such as the works of Finnis, Dworkin and Raz) I have chosen their 

most prominent and important works as a basis for my analysis. I have chosen the specific 

authors mentioned throughout my thesis due to their important status in regards of the specific 

legal theories or analytical philosophies that their works belong to. The importance of the works 

of Plato, Cicero, Thomas of Aquinas, Grotius, Finnis, Suárez, Bentham, Kelsen, Dworkin and 

Raz will be further explained under each subchapter.  

Regarding ethical criteria (or lack of them) in this thesis, an explanation to why this thesis lacks 

ethical criteria will follow. Since this thesis mostly is a historical analysis of the concepts of 

reason and will and not a classical legal dogmatic survey of a legal problem, the elements of 

ethics have been hard to touch upon for obvious reasons. Ethical problems have therefore not 

emerged during my research.  

1.3 Delimitations  

Firstly, I chose not to write about Lon. L. Fuller11 in my chapter on the natural law revival 

(chapter 2.2.2). This because he developed a theory of law that he called ‘procedural’ 

naturalism. He distinguished ‘procedural’ natural law from a substantive natural law. His theory 

contained the minimal requirements that should exist for a ‘legal system’ to be recognizable. 

                                                           
9 John Mitchell Finnis, Natural Law and Natural Rights (Clarendon Press 1980) 3. 
10 Minna Gräns, Användningen av Andra Vetenskaper. In Fredric Korling and Mauro Zamboni (eds), Juridisk 

Metodlära (Studentlitteratur 2013) 421–434. 
11 Born 15 June 1902 and died 8 April 1978. 
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Fuller wanted to make a general statement about the nature of and functions of a legal system 

and his focus was on the procedural structures of a legal system and not the content of the law.12 

The fact that his focus was on the procedural structures of a legal system and not the actual 

content of the law means that he did not discuss the topics of reason within the law. He mostly 

discussed procedural structures which are outside of the scope of this thesis. 

Secondly, I chose deliberately also not to mention the work of John Austin13 (under chapter 3) 

due to limited space in this essay and the fact that his work did not explicitly focus on the 

concept of will. His work The providence of jurisprudence determined and later Lectures on 

jurisprudence however, together with Bentham’s command theory of law, has left the greatest 

mark on Anglo-American theory.14 

Finally, I also did not mention the work and theories of professor H.L.A. Hart15 under chapter 

3. In his work The Concept of Law he stated that: 

The most prominent general legal feature of law at all times and places is that its existence means that 

certain kinds of human conduct are no longer optional, but I some sense obligatory.16  

He also wrote that: 

There are…two minimum conditions necessary and sufficient for the existence of a legal system…rules of 

behaviour which are valid according to… criteria of validity must be generally obeyed, and…its rules of 

recognition… and its rules of change and adjudication must be effectively accepted as common public 

standards of official behaviour by its officials.17 

In conclusion to why Hart’s work was not mentioned further in this thesis, Hart’s discussion on 

the law as obligatory for humans to follow and his discussion on his rules of recognition and 

change and adjudication are outside the scope of this thesis. His discussions did not touch upon 

the concepts of reason or will.  

1.4 Disposition  

Chapter two contains a historical survey of the concepts of reason and will in the theories of 

natural law. Chapter three contains a historical survey on the concept of free will in the theories 

of legal positivism. Chapter four contains a survey of the concepts of reason and will within the 

analytical philosophies of law as presented by Dworkin and Raz. Chapter five contains a deeper 

analysis on the concepts of reason and will and here I give an answer to the question why the 

concepts of reason and will can be considered opposites. Therefore, chapter five contains my 

conclusion.  

                                                           
12 Lon Fuller, The Morality of Law (Revised edn, YUP 1969) 96-97.  
13 Born 3 March 1790 and died 1 December 1859. 
14 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

42. Worth mentioning is that Austin’s Lectures on Jurisprudence was put together by his wife Sarah Austin from 

his notes, after his death. 
15 Born 18 July 1907 and died 19 December 1992. 
16 Herbert Lionel Adolphus Hart, The Concept of Law (3rd edn, OUP 2012) 6. 
17 Herbert Lionel Adolphus Hart, The Concept of Law (3rd edn, OUP 2012) 113. 
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2 The Concepts of Reason and Will in the Theories of Natural Law  

In this chapter I will write about the aspects of reason and will that can be found in natural law-

theories throughout history. The purpose of this examination is to enhance the understanding 

of the concepts of reason and free will. The analysis of the two concepts will be made by 

examining different works and thoughts of different thinkers of the natural law traditions.  

2.1 Reason in the Theories of Natural Law  

A historical review of different works of the different thinkers of the natural law-tradition that 

have touched upon the subject of reason, will follow. The discussion will start with an overall 

explanation of the term classical natural law. Secondly, will follow a more specific explanation 

of the term classical Greco-Roman natural law. Thirdly, a survey of the meaning of the concept 

of natural law during the Imperial Age, will follow. Lastly, will follow a survey of the Christian 

impact on natural law.  

2.1.1 Classical Natural Law 

The term natural law was used as early as in the time of the ancient Greeks well until the 

sixteenth or seventeenth centuries. The term ‘natural law’ is however considered to be 

misleading. This since the term originally did not denote to a theory of law. It denoted to an 

idea with a purpose of explaining the nature of morality and not the nature of law, as mentioned. 

Man saw natural law as a set of rules on morality and reason, that were above the man-made 

law. Natural law acted as a guideline for humans to know how to act towards one another in 

society. In other words, natural law consisted of a set of rules that steered the behaviour of 

man.18  

The term natural law originates from a naturalist thought that touches upon a vast historical 

spectrum from the Old Testament all the way to present day. However, in its classical forms up 

to the late eighteenth century certain elements can be defined. A naturalist would argue that 

natural law is an element that functions as a limitation of the right of governments to adopt laws 

and as an element that steers to which degree one should obey obligations set out by the law. 

Although these naturalist arguments were set out in an era before our present, these are still in 

certain ways similar to our modern way of thinking. For this reason, these classical arguments 

are still worthy of paying close attention to.19 

  

                                                           
18 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

11-12. 
19 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

14. 
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To sum up the importance of reason in relation to classical natural law, following should be 

mentioned. In the context of natural law, the concept of reason has been important since man 

needed reason to understand the natural laws. The natural laws consisted of rules of morality 

that affected human interaction in society, all the way from the time of the ancient Greeks well 

until the sixteenth or seventeenth centuries. 

2.1.2 Classical Greco-Roman Natural Law 

A specific subtheme of the natural law tradition was the Classical Greco-Roman Natural Law. 

For our present-day way of thinking the two most important thinkers of this specific subtheme 

were Plato20 and Aristotle.21 Aristotle was the pupil of Plato. From their works can be 

understood that they did not fully agree with each other’s thoughts. The differences they had 

would later however, reflect upon the developments of legal theory. Also, the two agreed upon 

was the rationalist thoughts of what was ‘good’ and what was ‘bad’. They both thought that the 

human mind by rational thought could discover those aspects of good and bad.22 

In his The Republic Plato presented a model for a perfect society. He did not believe that society 

was built upon certain rules or laws. He believed that society was built upon an altruistic 

dictatorship lead by certain prominent philosophers.23 These philosophers would experience an 

intense period of training before finally being able to use their rationality as a basis for their 

leadership.24 It has been said that a distant parallel can be drawn between the ideas of Plato and 

those related to Confucianism. Confucius25 had similar ideas of how a ruler should act. In his 

opinion, a ruler should behave with virtue. Confucius believed that the ruler should mandate 

over the rules of heaven. This meant that heavenly rites were more important than any demand 

stemming from positive (man-made) law.26 Plato has been said to be the founding father of the 

philosophical tradition of rationalism.27 The central ideas of his philosophy (as understood in 

the Imperial Ages) can be summarised as follows.  

According to the ideas of Plato, everything on earth was just an imperfect reflection or shadow 

of what was outside the physical world — in the World of Ideas.28 In the concept of the Ideas 

Plato included general subjects such as goodness and beauty and more concrete subjects as man, 

animal, and so on.29 These Ideas were general, internal and immutable. Although they dwelled 

                                                           
20 Born 428/427 or 424/423 BC and died 348/347 BC. 
21 Born 384 and died 322 BC. 
22 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

14. 
23 Plato, The Republic, Book V, s 467d (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 147. 
24 Plato, The Republic, Book VII, s 536b (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 215. 
25 Born 551 BC and died 479 BC. 
26 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

14. 
27 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 94-

96. 
28 Plato, The Republic, Book VI, s 507b (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 187. 
29 Plato, The Republic, Book V, s 479a (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 160. 
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outside the physical world, the Ideas were however reflected into the physical world, as 

mentioned.30 The theory of Plato pinpoints the importance of understanding these Ideas. It was 

possible to understand through true knowledge.31 Plato spoke of the human soul as purely 

spiritual in nature yet bound up with the body and the physical order. He believed that the soul 

bore memories from the World of Ideas and therefore, that the human soul could understand 

the Ideas. The human soul was however unaware of that ability.32 True knowledge could never 

be discovered through studying physical phenomena, Plato believed. Instead, true 

understanding was to be found in the metaphysical world by using the human soul as the key.33  

An eye-opening and speaking example of this rather hazy phenomenon explained in the 

previous paragraph, will follow. Instead of studying exactly every deed of goodness, the human 

mind needs to correctly understand the idea of goodness. When the human mind succeeds in 

understanding the idea of goodness, the mind will thereafter be able to both recognise all acts 

of goodness and to distinguish those acts from other acts. So, for Plato it was the abstract 

reasoning that would lead to the understanding of the Ideas. After having achieved the ability 

to understand the Ideas, one could use rational deduction to receive knowledge of it all.34 

To sum up briefly on what role the concept of reason had in the thoughts of Plato, following 

can be mentioned. Reason was crucial for man to be able to understand the Ideas (such as what 

was good and what was bad). If the human mind would not have been able to reason, humanity 

would not have been intelligent enough to distinguish between acts of evil or goodness or even 

to recognise or perceive concrete and actual subjects such as other people, animals, plants, etc. 

However, Plato did not believe that humans were able to understand the Ideas all on their own. 

Therefore, he emphasised that humans needed guidance from a higher philosopher or 

enlightened legislator, who had received the proper training to understand the true nature of 

virtue.35  

On the contrary, Aristotle believed that mankind had an inborn sense of good and bad. 

Therefore, he spoke for a properly conceived system of laws to guide humans. He did not 

believe in a system that was built upon any kind of aristocracy. According to the Aristotelian 

model, a good law was a law that enabled human beings to achieve their maximum potential. 

This meant that a good law could only be created with an immense element of morals supporting 

it. That good moral could only be achieved through proper training of those (people or 

                                                           
30 Plato, The Republic, Book VI, s 507b (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 187. 
31 Plato, The Republic, Book III, s 409b (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 88. 
32 Plato, The Republic, Book II, s 375b (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 52. 
33 Plato, The Republic, Book IV, s 440e (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 120. 
34 Plato, The Republic, Book VII, s 517c (2nd edn, Allan Bloom tr, Basic Books – A Division of HarperCollins 

Publishers 1968) 196. 
35 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

18. 
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superiors) who conducted the laws.36 For a clarification on the difference between the beliefs 

of Plato and Aristotle, following will be mentioned. Plato spoke for a society where properly 

trained ‘leaders’ would educate people in the society. Aristotle believed in the importance of 

the law being clear and easy to understand by all people, on their own. This kind of law was to 

be enacted by properly trained and learned men, who could create such a clear law that was 

easy for all people to understand. 

The historical importance of the works of Plato and Aristotle is unquestionable. Plato and 

Aristotle were (as mentioned) two of the most influential Greek thinkers. Nevertheless, it is 

difficult to know exactly to what extent Greek influence as such, was responsible for the 

significant changes that Roman law underwent during the Late republic.37 What is however 

certain, is that Greek scholars increasingly settled in Rome for the second century BC onwards 

and helped disseminate Greek ideas.38  

The Stoic Philosophy arose because of the rising of the Roman Empire39. The Stoic Philosophy 

emerged as a tradition in the Greek world in the fourth and third centuries BC.40 The philosophy 

taught that there was a rationally observable higher order. This higher order affected all people 

and was to be followed by all people in society who wanted to be guaranteed to live in a natural 

and rational society.41 

Marcus Tullius Cicero42 developed these ideas during the second century BC. Cicero presented 

nature as a source of precepts to the human being. He meant that this source was accessible to 

all individuals through their use of reason.43  

Cicero about reason: 

Therefore, since nothing is better than reason, and since it [is] in both human being and god, the primary 

fellowship of human being with god involves reason; and among those who have reason in common, correct 

reason is also in common. Since that is law, we should also consider human beings to be united with gods 

by law.44 

From this statement above can be understood that Cicero believed that reason was imbedded in 

humans. Reason was crucial in the relationship between man and God. Natural law was 

according to the writings of Cicero, available for all people.  

                                                           
36 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

18. 
37 146-44 B.C. 
38 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 81-

82. 
39 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

19. 
40 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 81-

82. 
41 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

19. 
42 Born 3 January 106 BC and died 7 December 43 BC.  
43 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 81. 
44 Marcus Tullius Cicero, ‘On the Laws’ (David Fott tr, Cornwell UP 2014) Book I, para 23. 

<http://www.nlnrac.org/classical/cicero/documents/de-legibus> Accessed 8 May 2017.  
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Furthermore, Cicero wrote: 

Those who have been given reason by nature have also been given correct reason, and thus law, which is 

correct reason in ordering and forbidding. If law has been given, so has right. And reason has been given 

to all persons. Therefore, right has been given to all persons.45 

To sum up this subchapter, it is clear to see that the concept of reason was central in the tradition 

of classical natural law. Reason was crucial for people to understand the natural laws. Plato 

wrote that reason was crucial in order to understand his concept of Ideas. Cicero developed the 

concept of reason even further by stating that reason was an inborn gift from the Gods. Reason 

was therefore crucial for the relationship between man and God. Reason (since it had been given 

to all people) therefore made natural law available and applicable for all human beings. 

2.1.3 The Jurists of the Imperial Age and Natural Law 

During the Imperial Age46 natural law was a vague concept that consisted of rules that were 

considered natural and reasonable. Natural law was not considered to be divine. Natural law 

was rather believed to be a law that was found within nature, that humans inherited through 

birth. Through birth humans received both rights and duties that stemmed from the natural laws. 

Examples of these rights and duties were the right to self-defence and the duty to care for your 

own children.47 There was not during the Imperial Age any clear hierarchy between natural law 

and human law. This idea was similar to the ideas presented by Cicero. If a human law was not 

compatible with natural law, human law was still valid.48  

2.1.4 The Christian Impact on Natural Law 

The Christian scholars of the Middle Ages (some of them will be presented below) changed the 

way Cicero and the jurists of the Imperial Ages had seen the relationship between natural law 

and human law. The Christian scholars stated for the first time in history that human law needed 

to be in accordance with natural and divine law. Human law that was not in harmony with 

natural and divine law, was not valid.49 

The theory of Classical natural law underwent a revolution in the western philosophical 

tradition, during the time of the two most important Christian theologians: St Augustine50 and 

St Thomas Aquinas.51 St Augustine was the Bishop of Hippo near Carthage in North Africa.52 

In his work The City of God he portrayed the human mind as torn between good and evil. He 

                                                           
45 Marcus Tullius Cicero, ‘On the Laws’ (David Fott tr, Cornwell UP 2014) Book I, para 33. 

<http://www.nlnrac.org/classical/cicero/documents/de-legibus> Accessed 8 May 2017. 
46 100 BC – 375 AD. 
47 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 82. 
48Marcus Tullius Cicero, ‘On the Laws’ (David Fott tr, Cornwell UP 2014) Book I, paras 42-43. 

<http://www.nlnrac.org/classical/cicero/documents/de-legibus> Accessed 8 May 2017. 
49 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 81-

82. 
50 Born 13 November 354 and died 28 August 430. 
51 Born 1225 and died 7 March 1274. It is important to know that similar changes happened in the Judaic and 

Islamic traditions, during the same time. See Emmanuel Melissaris, James Penner, McCoubrey & White's 

Textbook on Jurisprudence (5th edn, OUP 2012) 21-22 for more information. Due to the limited space of this 

essay, these other traditions will not be further mentioned. 
52 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

22. 
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believed that humans could best cope with that torment by voluntarily submission to God. He 

spoke of the will of God as the highest law.53 He considered the positive (human) law to be 

even further down in hierarchy than Plato had spoken for.54 

In the early Middle Ages55 natural law was a concept that found its way into early medieval 

theology. Theologians identified their ideas with the ideas presented by Cicero.56 In his De 

republica Cicero referred to a law that was to be eternal and valid in all nations and to a God 

that would rule over all.57 Thinkers during the second and third centuries had already referred 

to the works of Cicero. They believed that God had created natural law by creating the world. 

Natural law was the same as the divine law and natural law stemmed from the will of God.58  

Origen59 developed the idea of natural law. He stated that human law that was not in accordance 

with divine law or natural law was not valid.60 He believed that natural law was implanted in 

the human heart and that man could understand what the natural law was by reasoning.61 Here 

it is clear to see that the relation between natural law and reason, yet again, was important. 

Reason was the key for the human mind to understand what the natural law was. Reason was 

therefore crucial when adopting human laws since human law (as mentioned) needed to be in 

accordance with divine and natural law. It would not be possible for the human mind to create 

(positive) law and to know if the law created was valid or not, if the human mind was not able 

to understand what the divine and natural law was. 

In the thirteenth century, theologians continued discussing the relation between divine and 

natural law. There were two differing opinions.62 The first opinion was represented and 

developed the by the Dominican friar and theologian St Thomas Aquinas. From his ideas sprung 

the term ‘Thomism’. The ideas of Thomism influenced Western thinking in that sense that 

human nature no longer was considered as a distorted reflection of something higher. The ideas 

of Thomism challenged the previous way of looking upon the differences between the physical 

and metaphysical worlds. These two worlds grew closer and the concept of the divine changed 

into a more earthly and graspable concept.63 St Thomas Aquinas emphasized the rationality of 

creation. He meant that nature and everything in it, was the creation of God.64 God had created 

the human being and had let the human being have an inborn sense of rationality. Therefore, 

                                                           
53 St Augustine, The City of God, vol 2 (Marcus Dods tr, Edinburgh T and T Clark 1913) 135. 
54 St Augustine, The City of God, vol 2 (Marcus Dods tr, Edinburgh T and T Clark 1913) 157. 
55 Circa 500-1000.  
56 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 183. 
57 Marcus Tullius Cicero, ‘De Republica’ (David Fott tr, Cornwell UP 2014) Book 3, para 33. 

<http://www.nlnrac.org/classical/cicero/documents/de-legibus> Accessed 8 May 2017. 
58 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 183. 
59 Born circa 181 and died circa 254.  
60 Alexander Roberts and Sir James Donaldson, The Ante-Nicene Fathers, vol 4 (W.B. Eerdmans Publishing 

Company 1956) 559-560. 
61 Origen, Origen Against Celsus (James Bellamy tr, first published in London 1660) 60-61. 
62 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 268. 
63 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 

244-245. 
64 St Thomas Aquinas, Summa Theologica Ia, 5 vols (first published 1485, Fathers of the English Dominican 

Province trs, Christian Classics 1948) q 44, art 1. 
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everything in nature was graspable and understandable for the human mind.65 St Thomas 

Aquinas saw the divine and natural law as separate laws. Yet he considered them connected in 

that sense that the two could never collide with each other.66 He also considered that human 

law could never be in collision with either divine or natural law.67 In his Summa Theologica St 

Thomas Aquinas referred to the works of St Augustine with profound respect. However, he was 

also greatly inspired by the works and ideas of Aristotle. St Thomas Aquinas considered 

positive (human) law to play a natural role in the political and social life amongst the people.68  

In one of his works he stated that: 

…nihil est aliud quaedam rationis ordination ad bonum commune, ab eo qui curam communitatis habet, 

promulgata.69 

This statement means that human ‘law’ is nothing but a rational way of regulating what is good 

in the community, through a process handled by the people in society with power (such as the 

government).70 St Thomas Aquinas believed that the government should, after having processed 

the law, promulgate the contents of the law to the people.71 A central dilemma of the Thomist 

ideas was related to the following though - If one assumed there was a higher rationality that 

was steering what was good in the world and in humanity, the questions of how to reveal and 

understand this higher rationality would become central. By studying the ideas of the Thomist 

tradition, this rationality could be understood by the human mind by looking at two factors. The 

first factor was the divine law and the second factor was natural law. Rationality was believed 

to be imbedded in humanity by the ability of the human mind to rationally observe facts, 

according to the Thomist ideas. Human law, would therefore in reference to the Thomist ideas 

be ‘good’ as long as it was in correlation with divine and natural law and ‘bad’ if not it was not 

in harmony with these laws, as mentioned.72 

                                                           
65 St Thomas Aquinas, Summa Theologica Ia, 5 vols (first published 1485, Fathers of the English Dominican 

Province trs, Christian Classics 1948) q 79, art 8. 
66 St Thomas Aquinas, Summa Theologica Ia-IIae, 5 vols (first published 1485, Fathers of the English 

Dominican Province trs, Christian Classics 1948) q 91, art 5. 
67 St Thomas Aquinas, Summa Theologica Ia-IIae, 5 vols (first published 1485, Fathers of the English 

Dominican Province trs, Christian Classics 1948) q 96, art 4. 
68 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

23-24. 
69 St Thomas Aquinas, Summa Theologica Ia-IIae, q 90 art 4. 
70 St Thomas Aquinas, Summa Theologica Ia-IIae, 5 vols (first published 1485, Fathers of the English 

Dominican Province trs, Christian Classics 1948) q 90, art 4. 
71 St Thomas Aquinas, Summa Theologica Ia-IIae, 5 vols (first published 1485, Fathers of the English 

Dominican Province trs, Christian Classics 1948) q 92, art 2. 
72 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 
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Further on the subject of law St Thomas Aquinas wrote: 

…lex tyrannical cum non sit secundum rationem non est simpliciter lex sed magis est quaedam perversitas 

legis.73 

This phrase means that a tyrannical law made contrary to reason is not straightforwardly a 

law but rather a perversion of law.74 In this sense ‘tyranny’ essentially means the misuse of 

sovereign power and has not necessarily any connection to cruelty. The Thomist idea is that 

a law as perverted as a tyrannical one does not need to be obeyed by humanity since there is 

such an error in the actual nature of that law. This error means that the law is in such breech 

with the higher reason that a moral obligation to follow it does not exist. Essentially, this 

means that if a sovereign abuses its powers in an unmoral way, a weakened or even lost 

sovereign position will be the outcome.75  

To summarise the ideas of reason within the works of St Thomas Aquinas, following can be 

mentioned. He believed that God and reason were the same. He also believed that a 

tyrannical law that was made contrary to reason was not a law. There existed no moral 

obligation to follow a tyrannical law that collided with higher reason. Essentially, this meant 

that reason was crucial for the validity of human (positive) law.  

Following the Thomistic ideas, the Dutch Protestant Hugo de Groot76 thoroughly elaborated the 

Thomistic ideas into a system which can be said to be the foundation of modern international 

law. He separated natural law from divine law. Grotius elaborated natural law into usable 

principles for the mutual relations of states. The central idea in his works was that natural law 

would be valid even if there would not exist a God.77  

Grotius on the relationship between positive (human) law and natural law: 

Many heretofore have purposed to give to this subject a well-ordered presentation; no one has succeeded. 

And in fact such a result cannot be accomplished unless – a point which until now has not been sufficiently 

kept in view – those elements which come from positive law are properly separated from those which arise 

from nature. For the principles of the law of nature, since they are always the same, can easily be thought 

into a systematic form; but the elements of positive law, since they often undergo change and are different 

in different places, are outside the domain of systematic treatment, just as other notions of particular things 

are.78 

In his work Inleidinghe tot de Hollandsche Rechts-gheleerdtheydt (1619-1620) Grotius made 

the first reconstruction of an actual legal system built upon rights rather than upon laws. 

Therefore, his work became the true ancestor for all modern codes that are built upon the ideas 

                                                           
73 St Thomas Aquinas, Summa Theologica Ia-IIae, q 92 art 114.  
74 St Thomas Aquinas, Summa Theologica Ia-IIae, 5 vols (first published 1485, Fathers of the English 
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76 Born 10 April 1583 and died 28 August 1645. 
77 John Kelly, A Short History of Western Legal Theory (OUP 1992) 224-225. 
78 Hugo Grotius, ‘De Iure Belli ac Pacis’ (first published 1625, Francis W. Kelsey tr, Lonang Institute 1925) 

prologue 30-31. < http://lonang.com/library/reference/grotius-law-war-and-peace/> Accessed 8 May 2017. 
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of rights.79 Through his work Die iure belli et pacis (1625) his idea of rights laid the foundation 

of the natural law theories. Examples of a natural right was the right of self-defence and the 

right to punish wrongdoers and the right of private ownership. Further examples were the right 

to seek a marriage partner, the purchase of necessities to fair prices, the rights of parents 

regarding their children and the right of majority prevailing over minority.80 All these rights 

can easily be said to be main values of modern Western legal systems of today.  

On the relation between God and right, Grotius stated that the foundation of all order is man’s 

sociable nature which he attributed to God. However, Grotius believed in those rights 

mentioned above (such as the right to self-defence, the right to punish wrongdoers and the right 

of majority prevailing over minority etc.) even if it would be so that God did not exist, as 

mentioned. Grotius believed that these rights stemmed from nature. He also believed that to 

maintain a social order in society, it was crucial that people were obedient to these natural rights. 

He stated that there existed different natural laws in each state but also that there because of 

mutual consent, existed a law between all the states. This law between all the states consisted 

of certain specific laws that he summoned up as the law of nations. The law of nations consisted 

of natural law. The central ideas within the law of nations were the importance of keeping 

promises, restoring unjustness and repairing injuries. What was crucial about this law of nations 

was that it lacked any form of sanctions that would follow if the law was breached. Grotius 

spoke for the law of nations being valid even if it lacked sanctions.81  

To conclude what has been said on the topic of reason within the natural law theories so far, the 

concept of natural law had developed (and the importance of reason increased) from the time 

of Plato until the time of Grotius. For Plato, natural law was an abstract idea that was possible 

for the human mind to understand using reason. Reason had been given to humanity through 

birth, Plato believed. Grotius developed natural law into a concept that was separated from the 

divine. The idea of natural law became more concrete through the ideas of a body of rights and 

duties that Grotius developed. This idea of a body of rights later became the law of nations. 
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2.2 Reason and Will Within the Theories Presented by Suárez and Finnis 

In this chapter, will follow an explanation of two opposing ideas on reason and will. The first 

is presented by one of the most influential purely penal law theorists Suárez82 and the second is 

presented by Finnis.83  

2.2.1 Suárez on Reason and Will 

One of the most influential purely penal law theorists of all time was Suárez. He developed a 

theory on the concepts of reason and will that Finnis several centuries later would oppose to.84 

Suárez explained free and deliberate human actions as consisting of a chain of interacting 

components. He explained that the human mind was intelligent enough to, by using reason, 

understand and see a possible outcome in the end of that chain of actions. Furthermore, Suárez 

meant that if a person could see that possible ‘good’ outcome of a certain chain of actions, the 

situation still required for that person to actively desire that ‘good’ end for himself. Ultimately, 

that desire was what Suárez considered as the free ‘will’ of the human mind. The thoughts 

following that desire (for instance the ability of an intelligent human mind to consider different 

outcomes by different choices) were what Suárez considered the ‘reason’.85 So far, Suárez 

agreed with the ideas of St Thomas Aquinas.86  

In contrast to St Thomas Aquinas, Suárez wrote that one’s decision will start one’s actions.87 

This meant that it was the ‘will’ that lay behind human action and the ‘will’ of a superior that 

controlled the political arena. St Thomas Aquinas drew a distinction here. In the process of a 

persons’ decision-making, he added a component that he called ‘command’.  This ‘command’ 

he meant stemmed from one’s reason. It would act as a guideline to how one should act.88 This 

‘command’ could be explained as the result of one’s intelligence that steered one’s decisions 

and therefore also one’s actions. The purpose of the ‘command’ was to make one choose an 

action with the aim at ‘the good of an end’ and the aim at taking into consideration the 

appropriateness of the means. These two aims should be attributed to ‘reason’ rather than the 

free ‘will’. The ‘command’ however presupposed also the free ‘will’ since one’s desire for a 

certain outcome was what steered one’s actions.89  

  

                                                           
82 Born 5 January 1548 and died 25 September 1617.  
83 Although the theories of Suárez and Finnis also touch upon the concept of will, it is still suitable to write about 

their work under this chapter, since their work overall belongs to the natural law tradition. 
84 John Mitchell Finnis, Natural Law and Natural Rights (Clarendon Press 1980) 137.  
85 Francisco Suárez, De Legibus ac Deo Legislatore (first published in Coimbra 1612) Book I, ch 9.  
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To sum up what Suárez has stated about the concepts of reason and will and to also see the 

difference between the ideas of Suárez and St Thomas Aquinas, following will be mentioned.  

Suárez and St Thomas Aquinas agreed on the idea that the free ‘will’ of the human mind was 

reflected in the desires that humans felt, when assessing between which choices to make in 

situations that offered several possible outcomes. They also agreed on the ideas that thoughts 

following that desire, as for instance the assessment of advantages and disadvantages of a 

certain choice, were attributed to reason. In contrast to one another, Suárez believed that it was 

the ‘will’ that lay behind human action and the ‘will’ of a superior that controlled the political 

arena. St Thomas Aquinas however, added a component to a person’s decision-making, that he 

called ‘command’.  This ‘command’ he meant stemmed from one’s reason. The ‘command’ 

was a guideline for peoples’ behaviour.90 

2.2.2 The Natural Law Revival as Presented by Finnis 

In Anglo-American jurisprudence and the common law legal thought in general, ideas 

belonging to the tradition of classical natural law were to step down in favour of different 

positivist legal theories. One of the factors contributing to this outcome was the rise of the 

modern State and the age of legislation that came with it.91 As a natural consequence of the 

dominant role that legislation came to play, questions of the relation between law and morality 

emerged. These questions were as most central during the 1930’s due to the emergence of 

modern totalitarian States with their different ideological point of views.92 When the scope of 

the legal abuse of powers under the Nazi Third Reich in Germany was exposed, the question of 

the relation between law and morality became utterly central. This meant that positivist legal 

theories and the ideas behind them were scrutinized.93 This intense debate over positivist legal 

theories stemmed from the fact that positive law-theories had its focus on the processes of 

adopting law and not questions of whether the law was morally right or wrong.94 The interest 

in natural law therefore awakened again. This interest affected modern developments in theory 

from the middle of the twentieth century to the present time. One of the most prominent theories 

concerning modern, naturalistic thought, is presented by Finnis.95 
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The theory of natural rights developed by Finnis falls well into the category of natural law 

theory. Finnis focuses greatly on the works of St Thomas Aquinas. The work of Finnis has had 

importance to modern natural law thinking in two specific ways. His ideas have their base in 

the Thomistic ideas. However, they develop from that base in an innovative and distinctive 

way. Finnis’ discussions on classical naturalist concerns with focus on the moral and ethical 

nature of law has influenced the modern discourse of ‘rights’ in the legal and political world. 

Also, his works take a step away from the formal ideas of post-positivist traditions. They add a 

modern perspective of natural law to the jurisprudential debate.96 

By referring to St Thomas Aquinas, Finnis explains the definition of ‘good’ as follows: 

The basic forms of good grasped by practical understanding are what is good for human beings with the 

nature they have. Aquinas considers that practical reasoning begins…by experiencing one’s nature…from 

the inside, in the form of one’s inclinations…by a simple act of noninferential understanding one grasps 

that the object of the inclination…is an instance of a general form of good, for oneself (and others like 

one).97 

By this section above can be said that positive law prescribes (on a basic level) how humans 

should behave. This means that the prescription should fulfil the needs of human beings. These 

needs lie within the nature of humans, Finnis believes.98 

Furthermore, Finnis argues that humans can understand what is ‘good’ (on a basic level) by 

using their reason. This reason lies within the human nature. Finnis also points out certain 

generalisations of what most people (in different human societies despite cultural diversities) 

find to be the most important values.99 He calls these values the ‘basic forms of human good’.100 

When applying these basic goods mentioned above, Finnis argues that to understand what in 

practice is considered right and wrong one needs to use the tests of ‘practical reasonableness’.101 

The purpose of these tests is to relate moral and ethical criteria to action and consequences.102 

This ‘practical reasonableness’ combined with the basic goods represents the structure of what 

Finnis defines as the ‘natural law’ analysis. By following these two factors mentioned, Finnis 

argues that every society can avoid gross injustice and enjoy a society based upon basic rights 

for all.103 
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Finnis about ‘practical reasonableness’: 

…reasonableness both is a basic aspect of human well-being and concerns one’s participation in all the 

(other) basic aspects of human well-being. Hence its requirements concern fullness of well-being (in the 

measure in which any one person can enjoy such fullness of well-being in the circumstances of his 

lifetime.)104 

In short, Finnis has commented on free will in connection to law. He has answered to the 

question why the purely penal law theorists greatly emphasised the act of will, in the 

explanation of law. His answer relates to the principle that the interplay of reasonableness and 

sheer decision in the politico-legal arena is illuminated by developing an analogy with an 

individual’s own decision-making and action.105  

2.3 Summary on Reason and Free Will Within the Theories of Natural Law  

All in all, reason has from the very beginning of the traditions of natural law been a central 

element. Reason has made it possible for humans to understand the underlying morals that the 

natural laws consisted of.106 For Plato, reason was important since it made it possible for the 

human mind to understand the Ideas of good and evil and to recognise concrete subjects existing 

in actual reality.107 Cicero explained reason as a gift for humanity that was given by the Gods. 

This gift was given to all people so that they could be able to understand what the natural law 

was and to enjoy certain rights stemming from that natural law.108 St Thomas Aquinas went a 

step further and explained his view upon reason and God being the same. He also stated that 

unmoral laws that were unreasonable were in fact not law at all.109 During the time of Plato, 

natural law was an abstract idea that the human mind could understand by reasoning.110 With 

the works of Grotius natural law developed into a more graspable idea of a set of rules and 

duties that consisted of the law of nations.111  

Furthermore, Suárez presented ideas that related both to the concepts of reason and free will. 

In his opinion, reason and will were two different components in different ends of a chain 

consisting of human actions. Reason represented the intelligence that human beings possessed. 

Humans used this intelligence when assessing certain outcomes of different actions. Free will 

was expressed through the desire within humans to choose an outcome that was most desirable 

for oneself. Suárez stated that the desire within human beings was steered by their reason. Their 

reason demanded a certain choice of action and through that, a certain outcome.112 In his work, 

Finnis developed the theories of natural law into becoming a general idea of what humanity 

considered being good. This general idea of what was good could be understood by practical 

reasoning.113  

                                                           
104 John Mitchell Finnis, Natural Law and Natural Rights (Clarendon Press 1980) 103. 
105 John Mitchell Finnis, Natural Law and Natural Rights (Clarendon Press 1980) 137. 
106 See ch 2.1.1. 
107 See ch 2.1.2. 
108 See ch 2.1.3. 
109 See ch 2.1.4. 
110 See ch 2.1.2. 
111 See ch 2.1.4. 
112 See ch 2.2.1. 
113 See ch 2.2.2. 



22 
 

3 Free Will in the Theories of Legal Positivism  
I this chapter I will examine which aspects of free will of the human mind that can be found in 

the theories of legal positivism, throughout history. The purpose of this examination is to 

enhance the understanding of the concept of free will from an angle of legal positivism. The 

analysis of the concept of free will is made by examining different works and thoughts of 

different thinkers of the legal positivist traditions.  

First, a historical summary on the Enlightenment and the codification movement by the 

Exegetic school will be presented. The purpose of this presentation is to explain the emergence 

of the tradition of legal positivism. Secondly, a general description of the concept of legal 

positivism will follow. At last, a review of different works of different thinkers of the theories 

of legal positivism that have touched upon the subject of free will, will follow. Those theories 

that will be examined, belong to the works of Jeremy Bentham114 and Hans Kelsen.115 

3.1 The Enlightenment 

The Enlightenment was a broad cultural movement that spread all over Europe with its 

highpoint between the years of 1720-80. These ideas that sprung from the Enlightenment 

remained fundamental throughout the nineteenth and twentieth centuries. The Enlightenment 

was a movement that has its ground in the basic ideology of a modern, Western civilization. It 

was believed that nature existed of an endless chain of cause and effect. It was also believed, 

that the chain and the causality in it, was steered by immutable and universal natural laws.116  

The ideas of the Enlightenment lead to the assumption that the world and nature were two 

intelligible factors that humans could comprehend, control and improve by reasoning. Since 

reason was the key to controlling and improving the world, the human mind and its ability to 

reason became the focus of the Enlightenment. During this movement, theology therefore 

moved into the background whilst the studies of mankind and human behaviour became central. 

The central idea during this period was that human history could be analysed by looking upon 

history as a logical chain of cause and effect. There was a belief that the causality in this chain, 

could be rationally explained. 117   

Furthermore, the tradition of scientific positivity sprung from these ideas. Scientific positivity 

meant that since nature and man were governed by universal and immutable natural laws, 

humans could know and understand all areas of reality. For the idea of natural law, this meant 

that the effects of natural law could be observed since natural law gave real outcomes.118  
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In short, the Enlightenment has been said to be a time in history when mankind liberated itself 

from suppression and entered a world consisting of free, rational thought and equality. It was 

believed that everyone had an inborn rationality and had been given certain rights and freedoms 

by nature. This meant that every individual was fundamentally equal.119 It is easy to understand 

that these ideas have influenced Western thinking into modern days.  

3.2 The Codification Movement and the Exegetic School 

The Enlightenment thinkers pushed for legal reforms since the plurality of legal systems had 

made the law inaccessible and hard for most people to understand. The urge to simplify and 

rationalise the legal system (and the judicial institutions) was in focus.120 The simplification 

was made through codifications in the different nations. Throughout Europe therefore started a 

codification movement. Germany (during the eighteenth century), Prussia (started 1756), 

Austria (1753), France (1789) and the Netherlands (1798) all had their own processes of 

codifications.121 These codifications triggered a revolution in jurisprudence. Western 

jurisprudence had since its beginning in the eleventh century been idealistic. This in such a way 

that the focus of the jurisprudence was to express a law that was as perfect as possible. The 

codifications in the different nations meant that the ideal law had been achieved. Therefore, the 

legal scholarship began to focus on understanding and teaching the new codes. The Exegetic 

School consummated the codification in jurisprudence.122  

The Exegetic School studied and commented on the French codes. A distinctive feature in the 

studies of the Exegetic School was that it was the specific codes (and not the law in general) 

that was studied. The commentaries responded as closely as possible to the actual codes and 

the interpretation of the codes was as literal as possible. It was not the spirit of the law in general, 

but the letter of the code that was important. The Exegetes opposed any direct appeal of natural 

law. However, some accepted the existence of natural law. The legislature was the only organ 

determining what the law was.123 
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3.3 The Concept of Legal Positivism 

From the reforms of legal systems during the Enlightenment a new tradition had emerged. This 

tradition was the tradition of legal positivism. From the ideas of the Enlightenment sprung legal 

reforms with the aim to simplify the legal systems, as mentioned. The simplifications were 

made through the codifications in the different nations. From the codifications emerged a legal 

scholarship with focus on understanding the new codes. The understanding was based on 

studying the word of the codes as closely as possible. This to understand the underlying will of 

the legislature. To understand the underlying will of the legislator, became the basis for legal 

positivism. 

The term legal positivism stands for the separation between law and morals. In the legal 

positivist tradition, morals cannot be involved in legal criticism since morals are too closely 

connected to subjective thinking and to religious motives. Legal positivism separates the 

positive law (meaning the actual word of law) from any normative aspects (meaning what the 

law should be, in order to be morally acceptable).124  

A common aspect of legal positivism is the focus on the procedure through which a legal rule 

has been adopted. The approach to the law is in that sense formal. This means that the validity 

of a legal rule is independent of being in accordance with natural law. A legal rule is valid if it 

has been adopted in accordance with a correct legislative procedure. Because of this, legal 

positivist-thinking has been said to threaten the link between the law and social reality, since 

the law doesn´t need to be tested in accordance with justness or social utility.125 It has also been 

said that legal positivism constitutes a risk for law being reduced to whatever the legislator 

wants the law to be. In that sense, there is a risk for misuse of power.126 

To cite but one example of a definition of legal positivism: 

Legal positivism follows the path of sober description by mapping the law “out there” 

without overlaying its object with desires or ideals harbored “in here,” i.e., within the precincts of one’s 

soul.  Legal positivism, thus understood, is the road to truth.  The internal link to descriptive accuracy is 

preserved even in those versions of legal positivism whose point is not to guide legal practice but to account 

for the structure of concepts explaining the possibility of the existence of shared legal meanings. In this 

understanding, a positivistic jurisprudence explores the conditions under which law, as a social fact, can exist 

as an object.127 
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Positivist theories of law (these will be further discussed below) can be summarised as theories 

that see the law as a sort of social ordering. The law coordinates the behaviour of individuals 

living together in different constellations.128 So far, this definition does not separate the 

positivist theories in any way from those belonging to the tradition of natural law. However, as 

we will see below, the idea behind the positivist thesis and of the sources of law is that the 

merits of a norm (such as morals, or economic merits) that would make the norm a good one to 

adopt in a legal system, do not make the norm a part of the legal system automatically. This 

means that also a norm that has unmoral elements, still is part of a legal system. In other words, 

an unmoral norm does not automatically lead to the norm being expunged from its legal 

system.129  

By comparing this view upon an unmoral norm to the view presented above upon unmoral laws 

in the natural law traditions, it will be easy to start seeing differences in the theories of natural 

law and legal positivism. By this can be said that the natural law traditions generally more or 

less demanded of positive (human) law to consider divine law and natural law and the 

underlying morals and ethics that the natural laws were built upon. As we have seen, positive 

law that opposed to divine and natural law was in some cases not valid. In the legal positivist 

tradition, the positive law does not need to be morally correct. Hereby a clear difference in the 

natural law traditions and legal positivism, can be seen. 

3.4 Bentham and the Command of a Sovereign 

Jeremy Bentham130 is said to have been the founder of the classical English positivist theory.131 

He defined law as the command of a sovereign. The law was addressed to those who were 

obedient to the sovereign. If the law was breached, a sanction would follow.132  

Bentham opposing strongly towards the natural rights doctrine: 

…the natural tendency of such [natural rights] doctrine is to impel a [person] …, by the force of conscience, 

to rise up in arms against any law whatever that he happens not to like. What sort of government it is that 

can consist with such a disposition, I must leave our Author [i.e., Blackstone] to inform us.133 

Bentham’s main goal was to establish a scientific jurisprudence which would clearly distinguish 

between the descriptive and the normative. By this he meant that the existing law should be 

looked upon without taking into notice any moral or ethical criteria. However, after having 

interpreted the law as such, it was possible to take into consideration these moral or ethical 

questions. Only not at the same time as trying to interpret the law.134  
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In Bentham’s command theory of law can be found three elements. The first is the command 

of a sovereign, the second is the sovereignty and the third element is a sanction that follows a 

breach of the command of a sovereign. The interplay between these three elements can be 

explained as follows. Firstly, the will of the sovereign is crucial since it affects the command 

that the people under the sovereign should follow. Secondly, there is the sovereignty meaning 

that the legislature is sovereign to its people that are to follow the rules or commands issued by 

the sovereign. Lastly, we have the sanction that follows a breach of the will or command of the 

sovereign.135 However, these elements are a much-simplified explanation of his theory.  

There emerged problems related to Bentham’s command theory of law. A central issue regards 

the view upon the sovereign as an individual commander. This due to the fact that the 

nineteenth-century English legal sovereign clearly was a collective body consisting of 

institutions acting under the demand of the government. There followed two problems 

regarding this interpretation of the sovereign as an individual body. The first problem was that 

laws commanded by long-dead members of the sovereign Crown in Parliament continued to be 

law, long after the death of these members. This meant (obviously) that the current law in force 

was not literarily commanded by the current sovereign. The second problem concerned the fact 

that certain species of law was adopted through delegated procedures. Meaning, the sovereign 

delegated its legislative power to subsidiary bodies such as local authorities, through the system 

of binding precedent.136 

Bentham explained the delegation and the system of binding precedent as phenomenon of acts 

of adoption and tacit command. The adoption in question could take two forms. The first was 

in the form of ‘susception’ and the second was in the form of ‘pre-adoption’. The ‘susception’ 

he defined as occurring when the mandate in question had already been issued. He meant that 

‘susception’ applied to the laws of former sovereigns. He also stated that the term also could 

apply to prior acts of subsidiary bodies. The ‘pre-adoption’ occurred when the mandate had not 

already been issued. It could only apply to future acts of subsidiary bodies and it consisted 

merely of authorisation. Bentham went as far as stating that any transaction or claim to authority 

enforceable at law, was a command of the sovereign that had emerged through the adoption of 

power.137 
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These ideas mentioned in the previous paragraph have been severely attacked because this view 

was said to be distorting and too literal.138 Bentham’s view of the law as simply orders was 

criticized since many laws are facilitative. For example, a contract or a will is a legal document 

that can only be made by following instructions set out by law. However, a person writing a 

contract does not directly follow the demand of a sovereign in doing so. Also, Bentham could 

not deny the fact that a sovereign body would, at some point, be limited in its power by certain 

political or practical limitations.139 

Above has been mentioned that the first pillar in Bentham’s command theory of law was the 

command of a sovereign. In other words, the will of the sovereign was crucial when discussing 

the demand of a sovereign. Since the interplay between the concepts of reason and will are 

central in this thesis a more thorough insight on Bentham’s view upon the concept of will, might 

be of interest. 

Bentham about law and free will: 

…an assemblage of signs declarative of a volition conceived or adopted by the sovereign in a state, 

concerning the conduct to be observed…by…persons, who…are or are supposed to be subject to his power: 

such volition trusting for its accomplishment to the expectation of certain events…the prospect of which is 

intended should act as a motive upon those who conduct is in question.140 

In this previous passage, he talks about ‘volition’ that is conceived or adopted by the sovereign 

power in a state. He also talks about how the sovereign should behave in front of the people 

under the sovereign, who are to follow and trust the volition of the sovereign. Moreover, 

Bentham has stated: 

…any person or assemblage of persons to whose will a whole political community are (no matter on what 

account) supposed to be in disposition to pay obedience: and that in preference to the will of any other 

person.141 

Hereby can be understood that Bentham explicitly refers to the will of a sovereign to which 

a whole political community is supposed to pay attention to. The concept of will can hereby 

be said to be present in the works of Bentham. However, a more thorough explanation on 

his definition of will has been hard to find. 

  

                                                           
138 See Herbert Lionel Adolphus Hart, The Concept of Law (Clarendon Press 1961) 63. 
139 John Kelly, A Short History of Western Legal Theory (OUP 1992) 44-45. 
140 Jeremy Bentham, Of Laws in General, (Herbert Lionel Adolphus Hart (ed), Athlone Press 1970) ch 1 para 1.   
141 Jeremy Bentham, Of Laws in General, (Herbert Lionel Adolphus Hart (ed), Athlone Press 1970) ch 2 para 1.  



28 
 

3.5 Kelsen and Analytical Positivism 

Hans Kelsen142 was an Austrian professor at Vienna in the period of the First World War, and 

later life resident in the United States.143 He was a notable exponent of the analytical-positivist 

ideas. During his time in Vienna science, art and philosophy were flourishing. His thoughts 

were affected by the empire’s disintegration in 1918 and the revolution that gave rise to new 

states and new constitutions. This new situation awakened the question of how legitimate 

authority should be exercised. Kelsen developed his ‘pure theory’ of law when he had the key 

role in drafting the constitution for the new Austrian Republic during the post-war period. This 

work was published in Reine Rechtslehre in 1934.144 In reference to the ‘pure theory’ of law, 

the law in itself is not charged with any elements of morality or propriety. The law can therefore 

be said to bear no message other that its bare words. Those bare words are reducible to the one 

and only thesis; if fact A comes about, then the consequence is to be B. Kelsen meant that the 

entire legal system of any country was only a mass of linked ought-propositions and norms, 

organised in different mutual relations. The theory is called ‘pure’ since the law is explained as 

consisting of sole norms that have no connection to moral, economic or social values. Important 

to note is that Kelsen did not deny these values, however he meant they were not part of the 

law.145  

Kelsen spoke of the norms being in mutual relation to one another in that sense that they were 

organised in a hierarchical chain. Every norm in the system was dependent upon another, 

superior norm. A norm found on the bottom of the hierarchy of norms could always be traced 

further and further up in the hierarchy, until reaching the specific state’s constitution.146 If one 

was to ask what gave the constitution its authority, the answer would be found in for instance 

the sentence: “One should obey the constitution”. That sort of ultimate proposition that is found 

outside the system of hierarchy of norms, Kelsen called the Grundnorm.147  

Kelsen’s theory was of a purely formal character, allowing no influence from sciences or any 

values concerning for instance, morals. Only the law itself was in focus. This formalistic view 

that was so extreme and drastic could be hard to accept at first. The pure theory lead to the 

assumption that one kind of law was just as good as another kind of law, since both laws 

consisted of a hierarchy of legal norms. Kelsen meant that morals and ethics were to be 

disconnected from law. They were matters that humans should respect in whichever way they 

chose, however not in compliance or in connection with law.148  
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Kelsen meant by calling his theory ‘pure’ that the law lacked any form of contamination from 

all factors which could not be regarded as essence of ‘law’. Other schools of law would include 

that type of factors into their models of law and its operation.149 Examples of those factors were 

moral, ethical, sociological and political criteria and values. These factors are commonly 

pleaded in justification of law. The purity of Kelsen’s theory inevitably and intentionally 

distanced it from any real legal systems. The theory functioned as a model for the operation of 

legal systems in general rather than as an explanation of any particular legal system. The logic 

behind the purity of a legal system was clear enough. However, the way of isolating the essence 

of ‘law’ from all other factors (such as morals or ethics) in the way that Kelsen did, has been 

questioned.150 Furthermore, it has also been said that Kelsen’s theory was too pure and 

structurally blind to a distinction that anyone familiar with the law would recognise. Kelsen’s 

theory has been said to fail in capturing the important aspect of the way that a law works.151  

As mentioned, the interplay between the concepts of reason and will are central in this thesis. 

Therefore, a more thorough insight on Kelsen’s view upon the concept of will and its effect on 

the creation of norms, will be presented. Kelsen agreed that the adoption of a norm was 

depending on a function of will. In this case, the will of the legislator.152 Kelsen however stated 

that it was not possible to observe the free will of an individual legislator. It was only possible 

to presuppose that the individual legislator had a free will. Furthermore, Kelsen stated that free 

will was neither a part of nature nor an empirical fact. Meaning, there was no empirical evidence 

of an individual legislator having a free will. Kelsen called the free will of a person a ‘legal 

fiction’ and a ‘normative construction’.153 It is possible to suppose that Kelsen by these rather 

complex statements meant that an individual person (in this case a legislator) could never have 

a completely free will and that the individual legislator always will be affected by factors such 

as political issues, pressure from media and the public in certain questions etc. 

Kelsen has stated that for a legal observer to understand the legal consequences of an act, the 

legal observer needs to discover the meaning behind that certain act. Kelsen further has stated 

that the meaning of the legal act does not depend on the volition of the individual legislator but 

on the ‘objective meaning’ behind the legal act. So, in other words, the task of the legal observer 

is to understand the ‘objective meaning’ behind an act instead of trying to discover the 

‘subjective meaning’ of the individual legislator behind the legal act. Yet again, in other words, 

the observer’s task is to discover the normative will of a non-empirical person, and not the 

actual volition of the author behind a certain legal act.154 
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Consequently can be said that Kelsen appears to say that the free will in his theory, should be 

looked upon as a non-subjective will. The free will in the theories of Kelsen therefore stands 

for the objective meaning behind a certain legal act. In other words, it could be said that Kelsen 

advocates objective teleological reasoning. 

3.6 Summary on Free Will Within the Theories of Legal Positivism 

Shortly summarising the different views upon the concept of free will in the theories of legal 

positivism, following can be said. Bentham has explicitly referred to the concept of free will 

(of a sovereign). He has not however, specified in detail the meaning of the term free will.155 

Kelsen on the other hand, also used the term free will in his theories and has defined the 

importance of separating the subjective will (of a legislator or sovereign) from the objective 

will. He focused on the objective will when analysing the meaning behind the creation of 

legal acts.156 

  

                                                           
155 See ch 3.4. 
156 See ch 3.5. 



31 
 

4 Reason and Will in the Analytical Philosophies of Law Presented by 

Dworkin and Raz   
In this chapter, the analytical philosophies of law presented by Dworkin and Raz, which can be 

considered to contain influences from both reason and free will, will be discussed. The 

examination of the works of Dworkin and Raz will deepen the understanding of the concepts 

of reason and will, which will make it easier to follow the discussion under chapter five in this 

thesis. In chapter five an answer to the question why reason and will generally can be considered 

standing in an antithetical relationship, will be given. In the following subchapters will follow 

a separate (brief) summary on the thoughts of Dworkin and Raz in relation to their respective 

ideas upon the subjects of reason and will. Thereafter, a summary and comparison between 

their ideas will be made.  

4.1 Reason and Will in the Works of Dworkin 

Dworkin’s theory of law can be called an extended development of, or even a new form of a 

natural law theory.157 In his theories, he focuses not only on legal rules but also on principles, 

policies and other sorts of standards. Therefore, his work is opposing the tradition of legal 

positivism.158 He focuses on the thought that judges when deciding cases have no discretion in 

uncertain cases. By this he means that there is always a certain and right legal answer to a 

certain legal question.159 Further he means that judges in challenging cases, apply legal 

principles of law to produce that one right answer.160 

About free will, Dworkin writes: 

The free will challenge is probably the single most popular philosophical issue to have escaped the 

textbooks and entered popular literature and imagination: it is the theme of earnest speculation 

everywhere.161 

He mentions three groups of issues concerning the subject of free will. The first issue is related 

to causes and consequences of thoughts and actions. The central question regarding the first 

issue is whether a human ever will spontaneously act as an ‘uncaused cause’ or if all actions by 

humans always are caused by an earlier action. The second issue is related to the freedom of 

the will and under which circumstances one is free to act as one wishes to (in other words, act 

freely without any impact of previous actions).162  
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Dworkin about free will: 

Is he free, that is, only if and when his own will acts as the uncaused cause of his behaviour?163  

The final issue concerning the subject on free will, is ‘judgmental responsibility’. Meaning, is 

it responsible to judge only when one’s will is the uncaused cause of one’s actions?164 On this 

issue has not been produced enough literature on the free will, that pays sufficient attention to 

the factor of judgmental responsibility, according to Dworkin.165  

To further evaluate Dworkin’s discussion on free will, his thoughts on will in relation to 

responsibility will follow. Dworkin states that the correct procedure to find out if an individual 

should be held responsible for her actions is to ask her whether she thinks that she should be 

responsible, and in that case why. In this way, Dworkin focuses more on ethics than morals.166 

This way of thinking connects to his thought that people cannot make choices without a basis 

in their beliefs and values, which Dworkin calls the ingredients of rational thought (reason).167  

Dworkin on the relationship between rationality (reason) and free will: 

If I am rational, I choose as my beliefs and desires directly; in that sense my decision is caused by factors 

beyond my control, even if I have free will.168 

To sum up what Dworkin has stated on the concepts of reason and will, following can be said.169 

He has presented an idea that people are incapable of making choices without a basis in their 

reason. It can hereby be said that both the concept of reason (rationality) and the concept of free 

will are crucial and important aspects of his theories. 

4.2 Raz and His Theory on Practical Reason  

Raz has been called one of the most important thinkers of the late twentieth and early twenty-

first centuries.170 The two central ideas in his philosophy are his theory on practical reason and 

norms, and his related analysis on authority, developed in his works Practical Reason and 

Norms and The Authority of Law: Essays on Law and Morality and Ethics in the Public Domain: 

Essays in the Morality of Law and Politics. Related to his first idea, he wanted to show in what 

way rules and rights operate in people’s practical reasoning. He stated that when people reason 

about what they do, they reason practically. When choosing which way to act, they choose with 

the underlying thought of why they should act one way rather than another, and make a choice 
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that is based upon their reason. Sometimes, people’s reasonable choices are affected by laws 

and rules that tell them how they should choose to act.171 In this way, Raz has explained that 

law is a device for a collective and practical reason. To shortly explain the term practical 

reasoning, following can be mentioned. Raz writes that he every now and then goes beyond a 

strict analysis of norms in his work. He has done so because he believes that practical 

philosophy in many ways is a unified philosophical field. In his opinion, the study of rules 

should be part of a larger enterprise. He states that the success of any theory of norms depends 

in part on its contribution to the clarification of other main concepts of the philosophy of 

practical reason (or practical philosophy).172 About Raz’ second idea and his analysis on 

authority, can briefly be mentioned that he has stated that we choose to follow authorities in 

society, if it is rational to do so.173 Yet again, rationality (reason) has a key role in Raz’ 

philosophies. 

To further enhance the understanding of Raz’ view upon reason, following can be mentioned. 

Raz developed a definition of ‘exclusionary reasons’ by which he means is a technique or device 

used for practical reasoning. This technique is used by judges in their decisions and by the 

Parliament when producing legislation. He speaks about a deliberate practical reasoning which 

he means is occurring at the time when a decision-maker is considering and weighing between 

several reasons to choose one way or another.174  

It can hereby be said that Raz has a practical view upon the concept of reason, acting as a 

guideline for the choices we as humans make. One could argue that above is an example of a 

subjective reason (that lies within every individual and steers one’s actions on an individual 

level, when an individual judge or member of the Parliament reason with herself which way to 

choose in a certain situation). One could furthermore argue that Raz also presents an idea of an 

objective reason, that lies within the law. The law sets out the rules for humans to live by in 

society, and steers in this way people to live their lives after a collective, practical and 

reasonable ideal (that is the law). Speaking of diverse types of reasoning, Raz does divide 

reasoning into two groups, as we will see below. 

Raz writes: 

Some have alleged that ordinary logic does not apply to legal reasoning; that it obeys the rules of a special 

logic. Others have suggested that there is a special logic which applies to legal reasoning in addition to 

ordinary logic. These suggestions have been rebutted often before. Logic is universal and encapsulates 

(some of) the presuppositions of thought and communication. What is special to the law is its subject-

matter, not its logic.175 
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By this statement Raz clarifies that legal reasoning in his opinion is subject to the same rules 

of reasoning as other areas of thought. He pinpoints that the question at hand concerns the 

autonomy of legal reasoning, in its use of its specific material. He calls legal reasoning a 

species for normative reasoning since it concerns norms, reasons for actions, rights and 

duties and their application to general or specific situations. He defines legal reasoning as 

reasoning about the law or legal matters such as what the law is or how legal disputes should 

be settled according to law. Reasoning that falls outside the scope of the matters just 

mentioned, therefore fall outside the definition of legal reasoning.176 It is hereby clear to see 

that Raz defines two types of reasoning. Legal reasoning is one type and ‘ordinary reasoning’ 

is the other.  

4.3 Summary on Dworkin and Raz about Will and Reason 

To sum up the thoughts of Dworkin and Raz on the concepts of reason and will, following 

should be noted. Dworkin has stated on the concepts of reason and will, that people are 

incapable of making free choices by free will without having a basis of that choice in their 

reason.177 Raz has stated his view upon the concept of reason to function as a guideline for the 

choices that people make. He has written that individuals reason ‘practically’ when deciding 

upon which choices to make in certain situations and that the law (sometimes) functions as a 

basis for the collective reason of a society. It has also been possible to depict two types of 

reasoning from the theories of Raz. One type of reasoning is the type that Raz calls ‘ordinary’ 

and that contains issues that are outside the scope of his other type of reasoning that he calls 

‘legal reasoning’. He has stated that legal reasoning touches upon questions on what the law is 

or how legal disputes should be settled, according to law. I have also stated that Raz’ theories 

on reason can be divided into two types. The subjective reason is the first type and the objective 

reason is the second type. I have defined my idea of the subjective reason as a type of reasoning 

that occurs when an individual reason with herself whether to choose one way or another, in a 

certain situation. Furthermore, I have defined the second type of reason as a type of reasoning 

that is connected to the law and its underlying ideals, that are steering society.178  

                                                           
176 Joseph Raz, Ethics in the Public Domain: Essays in the Morality of Law and Politics (Revised edn, OUP 

1994) 326-327. 
177 See ch 4.1. 
178 See ch 4.2. 



35 
 

5 Why Are Reason and Will Standing in an Antithetical Relationship? 
The discussion below will be based upon the attempt of answering the question on why the 

concepts of reason and the free will of the human mind are standing in an antithetical 

relationship. A logical way to start an analysis on the concepts of reason and will is to discuss 

those theories throughout history that purely touched upon the concept of reason. This way is 

logical since the concept of reason was current in the natural law traditions, before the concept 

of free will.  

Starting with the theories developed by Plato, reason was as mentioned a key for the human 

mind to understand what the natural law was. Natural law at that time was a vague and 

somewhat mystical concept that Plato believed stemmed from the divine.179 What is interesting 

about the belief that natural law had connection with something divine in comparison with the 

modern view upon natural law, is that the belief in the origins of natural law is completely 

different.180  

The first steps towards a change of the idea of natural law came with the ideas developed by 

Grotius. He changed the idea of natural law as something divine and developed the concept into 

something more graspable and earthy with his idea on the body of rights that later became the 

law of nations. With the law of nations, he wanted to present a solution for every human 

problem related to justness. The connection between the law of nations and the concept of 

reason, was that the law of nations consisted of a rational and natural law which meant that the 

human mind should be able to comprehend what the natural law was, by reasoning.181  

After having seen the journey through history of the concept of reason it is suitable to consider 

the development of the concept of free will. The concept of free will has by Bentham been 

mentioned as the will of the sovereigns.182 Kelsen has in a way developed the theory by 

Bentham on the will of the sovereign (by calling it an objective will) that he has separated from 

the subjective will.183 The view of the free will of a legislator or sovereign is central in the entire 

concept of legal positivism. This due to the common belief of traditional legal positivism, that 

a legal rule is to be valid as long as it has been adopted according to a correct legal procedure. 

The will of the sovereign plays an important part in such a legal procedure, as mentioned. 

  

                                                           
179 See ch 2.1.2. 
180 Such a belief that natural law was connected to something divine was present in the classical natural law-

theories, Greco-Roman natural law theories, the theories by the different thinkers presented under the chapter on 

the Christian impact on natural law, as well as in the theories presented by Suarez. See ch 2.2.2 for a modern 

view on natural law, presented by Finnis. 
181 See ch 2.1.4. 
182 See ch 3.4. 
183 See ch 3.5. 
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Having summoned up the historical developments of the concepts of both reason and will, an 

attempt to answer why these two concepts are opposing each other will follow. The crucial 

reason for why the concepts of reason and will can be considered as two antithetical concepts 

is the fact that a well-functioning legal theory needs both the aspects of reason and will. Legal 

systems that are based upon legal theories that fail in containing one or the other concept are 

therefore non-efficient and failed legal systems.  

As mentioned above, legal positivist-thinking has been said to threaten the link between the law 

and social reality, since the law doesn´t need to be tested in accordance with justness or social 

utility.184 The threat referred to in this situation, is the risk of misuse of power by the legislator. 

If a legal rule is adopted through a correct legislative procedure, that the legal rule will be valid, 

according to a positivists belief. This means that the legislator can adopt a legal rule that has no 

sense of connection to social reality or that has severe and negative consequences on human 

life. If there is no way of challenging a legal rule, for instance by examining how well that legal 

rule is in accordance with the moral values of society (or natural law), one can only hope that 

the legislator will not abuse its power. Here it is clear to say that democratic elections are not a 

sufficient guarantee against the abuse of powers. There should always be a possibility to 

question the laws in a society, not only before they are adopted (by a democratic control of who 

will be adopting the laws) but also after the law has been enacted (by making sure that the laws 

have moral and reasonable effects in actual society). If there is not any way to democratically 

challenge a law after it has been adopted a situation could quickly emerge that would have 

similar problems as, for an example, that under the Nazi Third Reich in Germany.  

About different legal theories and crucial elements needed within them, several thinkers have 

commented upon the essential features that any legal system should contain. A central question 

has been whether the law in a legal system necessarily needs to be coercive.185 Kelsen strongly 

spoke for his idea of law as consisting of sanctions for those who breach it.186 Raz has stated 

that even a society of angels need laws.187 Everyone would agree that the Nazi legal system 

consisted of peculiar laws.188 Fuller went as far as stating that the laws in the Nazi legal system 

were so peculiar that the legal system should not be recognised as a legal system at all. This 

since every legal system has minimum requirements which a legal system needs to contain in 

order to be a legal system at all.189 Hart has commented the view of Fuller, and has by contrast 

stated that the Nazi legal system was a system, however just a very peculiar one. Because of 

the peculiarity of the system, there were no moral obligations to follow the rules of the 

                                                           
184 Randall Lesaffer, European Legal History: A Cultural and Political Perspective (9th printing, CUP 2009) 

463. 
185 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

1. 
186 Kelsen H, Introduction to the Problem of Legal Theory (Bonnie Litschewzki Paulson and Stanley Paulson trs, 

OUP 1992) 28-29. 
187 Joseph Raz, Practical Reason and Norms (2 edn, OUP 1999) 159-160. 
188 Emmanuel Melissaris, James Penner, McCoubrey & White's Textbook on Jurisprudence (5th edn, OUP 2012) 

1. 
189 Lon Fuller, The Morality of Law (Revised edn, YUP 1969) 41. 
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system.190 Natural law (reason) and legislative positivism (free will) are both crucial elements 

that any legal theory should contain influences from. If both reason and will are crucial for a 

legal theory to lead to a legal system functioning well, this logically means that both concepts 

are dependent on one another. They cannot replace one another. In that sense, they are opposing 

each other.  

Having stated the importance of a legal system containing influences both from the natural law 

theories (and reason) and the theories of legislative positivism (and free will) and having 

explained why the concepts are opposing each other, I would like to focus on those legal 

philosophies that discuss the relation between reason and will. The first legal philosophy 

mentioned is that presented by Dworkin and the second is presented by Raz. Dworkin has stated 

on the concepts of reason and will that people are incapable of making free choices based on 

free will without having a basis of that choice in their reason.191 Raz has in an equivalent way 

stated his view upon the concept of reason. He has written that reason functions as a guideline 

for the choices that people make. He has also said that individuals reason practically when 

deciding upon which choices to make in certain situations. He has furthermore explained that 

the law (sometimes) functions as a basis for the collective reason of a society.192 One could 

hereby argue that both Dworkin and Raz see free will as a concept that lies within the human 

mind. Furthermore, they both seem to agree upon the idea that free will is not as ‘free’ as it 

sounds. This, since reason always in one way or another plays a significant role in the process 

of the human mind making choices based on will.  

Another relevant theory that was developed long before the theories of Dworkin and Raz, that 

still relates to the connection between reason and will, can be found in the work of Suárez. He 

explained that free and deliberate human actions consisted of a chain of interacting components. 

He furthermore stated that the human mind was intelligent enough to, by using reason, 

understand and see a possible outcome in the end of that chain of actions and that the human 

mind naturally desired the best option of those outcomes. That desire was what Suárez defined 

as the free will of the human mind. The thoughts following that desire were what Suárez 

considered the reason within the human mind, that in a sense also controlled which choices 

based upon ‘free’ will that humans made.193 From the theories of Suárez (as well as the theories 

developed by Dworkin and Raz) we can hereby understand that reason and will are presented 

as two different components, yet still connected and dependent on one another. Reason cannot 

stand alone, since it would not be possible for the human mind to make a choice without free 

will as a component in that decision-making. Free will on the other hand, is in every theory 

above, always presented as dependent on reason. Since reason and will are two different 

components, yet still dependent on one another, they could be considered opposing each other. 

                                                           
190 See Herbert Lionel Adolphus Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71 Harv L Rev 

593. 
191 See ch 4.1. 
192 As a reminder for the reader, the study of rules in Raz’ opinion should be a part of a larger enterprise. He has 

stated that the success of a certain theory of norms depend on its contribution to the clarification of other main 

concepts of the clarification of practical reason. In Raz’ opinion practical reason and practical philosophy are the 

same. See ch 4.2. 
193 See ch 2.2.1. 
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Yet another eye-opening idea that was presented in the works of St Thomas Aquinas, was the 

idea of the ‘command’. St Thomas Aquinas believed that the ‘command’ could be explained as 

the inborn intelligence in the human mind that gave guidance in different choices that humans 

made. The guidance had an aim of humans choosing ‘the good of an end’ and the most 

reasonable choice. However, St Thomas Aquinas also believed that the ‘command’ 

presupposed the free will of the human mind.194 Also here it is clear to see a connection between 

reason and will. The will of the human mind, yet again, was dependent on reason. 

In the paragraph above we see yet again, a connection between reason and will. However, they 

are different components, belonging to different legal traditions. As mentioned, reason has been 

discussed as a concept related to natural law traditions. The free will has been discussed both 

in the natural law and legal positivist traditions. The natural law and legal positivist traditions 

have as mentioned been two opposing traditions. Therefore, this indirectly means that also 

reason and will are opposing concepts. The very core definitions of reason and will are very 

different. Reason has historically always been connected to morals. The free will has not been 

connected to morals, as we have seen an example of in the theories of Kelsen. A concrete 

example of a legal system where the free will has stood on its own was in the Nazi Third Reich 

in Germany. Luckily, modern legal theories developed later, by such thinkers as Finnis, 

Dworkin and Raz have pinpointed the importance of free will being influenced also by reason.  

After having surveyed the historical views upon the concept of reason and the concept of will, 

it is clear to see the importance of both as components in any ‘good’ legal theory. A well-

functioning legal system should always be based upon such a legal theory. Both the concepts 

of reason and will are crucial for a successful legal system. They are dependent on one another. 

This indirectly means that the concepts of reason and will are opposites. Imagine a battery with 

a negative pole and a positive pole. They are both crucial for the battery to work, yet they have 

totally different polarities.   

                                                           
194 See ch 2.2.1. 
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