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THE RISE OF THE PROCEDURAL PARADIGM- JUDICIAL REVIEW 

OF EU LEGISLATION IN VERTICAL COMPETENCE DISPUTES 

  

1. Basic context- setting out the problem of competence review of EU legislation  

A central question for any court engaged in constitutional review (ie where statutes are 

scrutinized for their conformity with principles enshrined in constitution or other basic laws
1
) 

is how rigorously the Court should scrutinize legislation. A court’s choice is arguably a two-

fold matter of institutional and constitutional choice. In a federal jurisdiction (and systems of 

a similar nature) it appears that the intensity that is used when the court reviews legislation 

(deriving from the central legislator) determines not only the balance of powers between the 

court and the legislator but also between the central government and its component entities.
2
 

Stringent review of federal legislation tends, put simply, to favour the states and the courts 

vis- á- vis the central legislator. More leeway to the legislator instead suggests that the court 

may not wish to encroach upon the prerogative of the legislator to make policy nor impose 

excessive burdens on the federal legislator in relation to the states.
3
 The question of intensity 

and standard of judicial review is nevertheless thereto a question of who, the Court or another 

societal decision-maker, should make the final decision in a democracy of what the 

constitution means.
4
 This is a question of comparative institutional choice. Courts tend to 

engage in more deferential review where it enjoys inferior (democratic) legitimacy, 

competence and expertise than the legislator to analyse a certain question.
5
 Regardless 

whether one wishes to conceive judicial review primarily as a constitutional question or an 

institutional one, it seems that any judicial review court would ultimately have to address 

these two questions.  

This essay intends to contribute to this debate by exploring the role of the European Court of 

Justice in judicial review of EU legislation in vertical competence disputes (ie litigation where 

EU legislation has been pleaded to be contrary to the constitutional principles of conferral, 
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subsidiarity and proportionality
6
). The Court of Justice’s role in policing the constitutional 

order of competences laid down by the Treaties is contested. To this date, it appears that the 

Court of Justice faced with complex competence/legal basis litigation has tended to address 

the ‘constitutional question’ in favour of the Union vis à vis the Member States, thus 

accepting the EU legislator’s broad interpretation of its legislative powers.
7
 The Court’s 

approach should, however, not be surprising. As contended below, it appears that the vague 

content of the principles limiting the exercise of EU powers has pushed the Court of Justice to 

the outer limits of its legitimacy as derived from the Treaties. The quasi-political and 

empirical questions involved in assessing the proportionality of EU legislation, what 

‘benefits’ the internal market and the question of the right regulatory level for achieving an 

EU objective (subsidiarity) are all issues which the Court as an institution may be less 

equipped than the Union legislator to address. Thus, the ‘institutional choice’ has inclined to 

tilt in favour of the EU legislator.
8
 

The recent Phillip Morris judgment illustrates these concerns. In this case, a revised tobacco 

advertising directive was contested inter alia on the ground that it prohibited the marketing of 

tobacco products with a ‘characterising flavour’, thus preventing rather than facilitating trade 

with regard to the product concerned. Despite this, the directive was considered as falling 

within the scope of Article 114 TFEU.
9
 The Court addressed proportionality in an equally 

deferential manner. It explicitly stated that the Union legislature must be allowed a broad 

discretion within the field of public health, as this policy involves political and social choices 

on its part and complex assessments. The legality of a measure adopted in that area can be 

affected only if the measure is manifestly inappropriate having regard to the objective which 

the competent institutions are seeking to pursue 
10

 On the basis of this standard, it was well-
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anticipated that the Court found the measure to be proportionate.
11

 The Court of Justice’s 

subsidiarity assessment also demonstrated a very low-intensity review. Whilst the Court did 

consider the substantive part of the subsidiarity test, its approach to procedural subsidiarity 

was strikingly deferential. The Court stated in one sentence that there was sufficient 

information in the impact assessment and the explanatory memorandum demonstrating the 

need for Union action.
12

 Phillip Morris consolidates the Court’s approach to judicial 

competence review of EU legislation which so far can be characterised as deferential and 

perhaps incapable of protecting the distribution of competences between the Member States 

and the Union. 

In the light of this, this article examines how, ie with what intensity and what test, the Court 

of Justice should enforce the constitutional principles of conferral, subsidiarity, and 

proportionality in a challenge to EU legislation. This article advances the argument that a 

more intense ‘process-based’ review rather than ‘substantive’ review
13

 of EU legislation is an 

appropriate judicial safeguard of federalism. The article is structured as follows: Section 2 

evaluates the rationales behind the Court’s conventional approach to competence review by 

examining how the framing of the Treaties have influenced the Court of Justice’s capacity to 

engage in judicial review. Section 3 then considers the case for procedural review. It will be 

argued that institutional considerations and the advancement of a legitimacy discourse support 

the view that procedural review is the appropriate form of review (or ‘paradigm’) for 

enforcing the principles in Article 5 TEU. Section 4 subsequently develops a test for judicial 

review, based upon an analysis of the Court’s ruling in Spain v Council that the Court can 

apply to assess the legality of EU legislation. The final section summarises the argument and 

reflects on the implications of the proposed model.  

2. Institutional and conceptual problems of vertical competence review  

 

This section provides a more detailed account of the concerns against judicial review raised in 

the introduction. Institutional arguments against judicial review are commonplace in 
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constitutional discourse. The premise within the context of review of EU legislation
14

 is 

principled analysis of the kind required by the principles in Article 5 TEU involving complex 

empirical and normative judgment of the effectiveness and appropriateness of different EU 

policies is beyond the capacities of the EU courts. This is because in such cases the Union 

Courts are operating at the border of judicial legitimacy derived from their authority and 

competence.
15 

A conventional understanding of democratic legitimacy thereto suggests that 

the primary responsibility for policy-making should reside with the EU political institutions 

which enjoy the legitimacy to perform this task. Only a political procedure can ensure that 

important decisions are taken after a transparent procedure in which all relevant stakeholders 

can participate and engage in a genuine political debate over the balance to be struck between 

conflicting interests.
16

  

The institutional problems of judicial review within the EU context are reinforced by the 

conceptual problems of the existing limits on EU competences. A lack of clarity as to the 

meaning of the principles in Article 5 TEU means that if the Court of Justice is to engage in 

proper substantive judicial review, it must become involved in assessing open-ended political, 

economic and social issues.
17

 The Court is fundamentally ill-equipped for this task. 

Furthermore, since several important legislative powers such as Article 114 and Article 352 

TFEU are framed as purposive and functional powers defined by the goal to be achieved,
18

 

the Treaties have provided grounds for an expansive interpretation by the Union legislator of 

the scope of the Union’s powers.
19

 Appeals to objectives or policies cannot work as a limit to 

EU competences since they do not provide the Court with hard legal criteria to resolve 

disputes.
20

 The teleological imperative of further integration enshrined in the design of the EU 

legal order has furthermore placed constraints on the Court to effectively enforce the vertical 

order of competences. If the Union is to achieve the objectives set out in the Treaties and 

resolve functional problems, the necessary powers must be placed at the service of the 
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Union.
21

 The Court has consistently with this imperative supported a broad interpretation of 

the scope of Union competences in order to enhance the effectiveness of Union law.
22

 The 

Court of Justice’s position in the legal order of the Union furthermore counters against strict 

competence review. The Court is in fact an EU institution (and an agency of the Union) and 

may have institutional incentives to protect that interest. Certainly the behaviour of the Court 

in the past suggested that it viewed itself as a force for integration rather than as a guardian of 

Member State interests.
23

 

The link between institutional, teleological and theoretical considerations in determining the 

intensity of judicial review is demonstrated by the Court of Justice’s approach to scrutiny of 

legislation adopted under Article 114 TFEU. The wording of this provision—giving the EU 

legislator power to adopt the measures ‘for the approximation of the provisions laid down by 

law, regulation or administrative action in Member States which have as their object the 

establishment and functioning of the internal market’—suggests that the EU legislator has 

been conferred with a wide margin of discretion as to how it executes the internal market 

objectives. This discretion is well-recognised by the Court. For example, the Court has upheld 

the view, that the authors of the Treaty intended to confer a freedom of choice to the Union 

legislator under Article 114 TFEU depending on the general context and the specific 

circumstances of the matter to be harmonised, and with regards to the most appropriate mode 

and method for achieving the objectives of the internal market.
24

 Ultimately, the Court’s 

deferential approach has resulted in feeble enforcement of Article 114 TFEU.
25

  

The reasons behind the Court’s cautious stance to subsidiarity and proportionality can be 

traced to similar concerns. The subsidiarity principle forces the Court to engage in an 

assessment of the complex political-economic questions of reliance on Member State 

alternatives, and seek compromise using the values of efficiency and democracy in order to 

determine whether there is a need for EU action. These are matters of political judgment that 

the EU legislative institutions for reasons of legitimacy and competence are better equipped to 
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evaluate.
26

 The Court’s own perception of its institutional capacity does in fact permeate its 

approach to subsidiarity review which is marked by an extremely deferential review of the 

principle.
27

 When it comes to the Court’s proportionality review of general EU policy 

schemes, it seems to be recognised that EU political institutions make policy assessments 

which involve complex factors to be balanced and weighed by the EU legislature. The EU 

courts are not well equipped to make these assessments and should therefore not overturn the 

EU legislator’s political choices.
28

 These
 
general considerations have led the Court to review 

proportionality on the basis of a ‘manifestly inappropriate’ test which has resulted in poor 

enforcement of Article 5(4) TEU.
29

 

Two points summarize the discussion so far. The first is the connection between the clarity of 

the Treaty limits in Article 5 TEU and institutional arguments for deferential judicial review. 

Since the Court does not have any clear criteria against which it can assess conformity with 

the constitutional principles in Article 5 TEU, it must venture into the borders of its authority 

and analyse issues beyond the law to engage in the review required by this provision. The 

Court is apparently not comfortable to take on this task. Secondly, there is force in the 

institutional arguments for lenient review of EU legislation. It appears axiomatic that the 

Court of Justice should, given its questionable expertise and legitimacy relative to the 

legislator, neither substitute the judgement of the appropriateness of EU measures or political 

choices where the EU legislature were required to balance divergent political interests against 

each other. This suggests that it may be difficult for the Court to engage in stronger 

substantive review as this would mean that the Court would have to go beyond its legitimacy 

and competence by reconsidering the EU legislator’s political decisions. Notwithstanding 

these observations, there is still hope for more intense judicial scrutiny of the principles in 

Article 5 TEU. As contended in the remainder of this article, in order to respond to the 

arguments for deferential review advanced above, the Court is encouraged, to develop its 

current procedural form of review.  
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3. The case for strict procedural review 

 

Because of the numerous terms used in the literature, an account of a definition of procedural 

review
30

 is necessary for the purposes of the present article. The article proceeds from a strict 

understanding of procedural review that compels the Court to consider whether the reasoning 

and evidence of the EU legislator is sufficient to justify the exercise of general legislative 

powers.
31

 This suggests that the Court, as a minimum, should consider whether the EU 

legislator conformed to the procedural steps and structures mandated by the Treaties.
32

 On the 

one hand, this definition is broader than that of ‘pure’ procedural review which entails that 

courts in its review focus exclusively on whether the legislature met certain statute-based 

procedural requirements in the legislative process. On the other hand, it is narrower than 

‘substantive review’ that requires courts to determine the validity of legislation based strictly 

on an examination of the statute’s content.
33

 

What then are the pros and cons of procedural review? The key argument in support of this 

form of review is that it responds to the institutional objections against the Court of Justice’s 

capacity to engage in competence review.
34

 Whilst the EU legislator’s choice of policy may 

go beyond the Court’s authority to review, the question of whether EU legislative institutions 

has substantiated its legislative choices is an issue that the Court is well-equipped to 

examine.
35

 Procedural requirements relating to the adequacy of the evidential basis for 

decision-making also helps remedy the problems of reviewing the constitutional principles in 

Article 5 TEU.
36

 Since procedural review requires policy-makers to collect evidence, the 

Court will have at its disposal a useful mass of materials that will help it to determine the 

legality of a given act.
37

 

The literature has, nevertheless, identified several problems with this type of review, namely 

that: i) intense procedural review regularly is transformed to substantive review, ii) procedural 
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review gives too much discretion to judges in deciding what relevant reasoning and 

information is, iii) procedural review is contrary to the principle of institutional balance (and 

the principles of democracy). Each of these will be considered in turn. 

Martin Shapiro has expounded on the challenge for courts to maintain review of a 

‘procedural’ nature. He contends there is a virtually unidentifiable line between intense 

procedural review for ‘adequate’ reasoning and substantive review as regards giving 

reasoning requirements.
38

 Referring to the example of the reasoning requirement in the US 

Administrative Procedure Act, Shapiro expresses concerns that procedural requirements 

imposed by courts may develop to an intrusive style of substantive review. This occurs when 

the court not only looks at the purely procedural question of whether reasoning exists, but also 

at the substantive question of whether the reasoning is sufficient. Procedural review also gives 

judges unbridled discretion in deciding in each case what the relevant information is, and 

what would constitute appropriate reasoning.
39

  

There is force in Shapiro’s criticism. It is clear that procedural review may turn into 

substantive review if the Court of Justice assesses the adequacy of the reasoning given. The 

scope of the suggested procedural review is, however, limited. Procedural review does not 

suggest review of the appropriateness of legislation or that the Court substitutes the EU 

legislator’s political choices.
 
Instead, it grants a substantial amount of discretion to the EU 

legislature in the field of the common policies as long as the legislature has considered the 

evidence of the case. Neither does procedural review suggest that the Court should track the 

whole legislative procedure. It is limited to considering whether legislative choices fit with 

the reasoning and the evidence in the legislative background documents (impact assessments, 

explanatory memoranda, and proposals/amendments to the legislative proposal deriving from 

EU institutions).
40

 

Can strict procedural review be distinguished from substantive review? Admittedly, there is a 

very fine line between these two forms of review. If it is possible to uphold the distinction, the 

line between ‘strict procedural review’ and ‘substantive review’ is crossed if the Court 

commences to assess whether the EU legislator’s choice has been the best or most appropriate 
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choice.
41

 Shapiro illustrates himself where the border may be drawn between strict procedural 

review and substantive review through the Remia case
42

.
43 

In Remia, the Court of Justice held 

that it had competence to review whether the simple, first order facts were accurately stated, 

and whether the legislator’s reasoning indicated that the legislator had considered those facts. 

The Court, however, disclaimed competence to review the economic/political analysis that the 

legislator had applied to the facts in order to reach its decisions.
44

 

Shapiro’s criticism that judicially created procedural demands may give too much discretion 

to courts should also be taken seriously. It is recognised that the Court of Justice might, when 

faced with an uncertain construction of Union legislation, in pursuing strict procedural review 

be led to a different mode of analysis to which it may not be accustomed. This problem is, 

however, not unique to demanding procedural review. The Court’s substantive review in 

fundamental rights cases and its proportionality jurisprudence within the context of the 

fundamental freedoms is engrained with difficult political judgments as well as open-ended 

assessments of the appropriateness of certain measures. Whilst rights-based review always 

has been considered the proper domain of courts in terms of legitimacy and expertise
45

 and 

the Court’s strict proportionality review can be defended on the basis that it concerns prima 

facie infringements by Member States of the fundamental freedoms
46

, the Court of Justice 

appears equally well-equipped to enforce the principles in Article 5 TEU. It would even seem 

as an indispensable task for the Court of Justice, as a constitutional court, to perform this 

function within the European Union.
47

 It is therefore difficult to see why procedural forms of 

review assessing the adequacy of reasoning and the evidence for measures should be 

considered as too intrusive.
48

  

Procedural review, although less controversial in terms of legitimacy and competence than 

substantive review, have still suffered from such institutional criticisms that was accounted 

for in section 2. US scholarship has particularly underlined the problem of separation of 

powers which occurs when courts engage in intense procedural review. Taking the example of 
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the Supreme Court’s jurisprudence, Cristopher Bryant and Timothy Simeone suggest that the 

judiciary has no authority or legitimacy to impose requirements regarding the kind of 

legislative record that the legislator must compile when enacting a statute. Judgments relating 

to the need for legislation are often inherently value-laden, political and consigning such 

judgments to the judiciary flies in the face of the principle of institutional balance. This 

criticism is exacerbated when courts impose upon the legislature heightened judicially created 

requirements leading potentially to substitution of the legislator’s policy choices.
49

  

Bryant and Simeone’s argument against procedural review is undoubtedly compelling. There 

is obviously a risk that courts, in identifying the procedural steps to be followed, might make 

value judgments similar to those expressed by substantive review courts. Procedural review, 

nonetheless, poses a lesser challenge to democratic political theory
50

 and the principle of 

institutional balance than substantive review. Intense process-based review only requires 

normative judgments about how decisions should be made, not judgments with reference to 

the content of the political decision. The aim is thus to refine rather than to frustrate 

democratic decision-making.
51

  

 

Thereto, it is sustained that there remains, also with respect to the precepts of democracy, a 

legitimate place for judicial competence review within the EU political context.
52

 Even if one 

argue that courts generally enjoy less legitimacy than the political decision-maker, it appears 

that the political procedures in the EU is weaker in democratic terms than classical national 

political systems such as the United States which was used as a target for Jeremy Waldron’s 

famous attack on judicial review.
53

 It seems that the present state of the EU political process, 

with the Union still suffering from a democratic deficit (compared to western democracies) 

partly undermines the classic challenge to the Court. Whilst the European Parliament is 

popularly elected its powers are still limited and the other EU institutions cannot claim a 
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democratic mandate. Neither the Council nor the Commission is selected by or accountable to 

the electorate. There are also structural limits to the realization of input democracy in the EU. 

The fact that the people are represented through the European Parliament and the Member 

States in the Council means that it is not possible under existing arrangements (where Council 

representatives are not chosen by the citizens) for the EU citizens to directly vote out those in 

power and substitute them with a different party. It is thus questionable whether Waldron’s 

main assumption on ‘democratic institutions in a good working order’
54

 is met with respect to 

the EU political procedure thus undermining the ‘core case’ against judicial review of EU 

legislation.
55

  

 

Although a strong case could be made that procedural review may, at times upset the 

institutional balance between courts and the legislator and be subject to similar institutional 

criticism in terms of legitimacy and competence as substantive review, there is still a good 

argument for courts to develop demanding forms of procedural review. Strict procedural 

review has an intrinsic value in promoting a more legitimate legislative process. The latter 

appears pressing since the EU still today
56

 post-Lisbon seems to suffer from legitimacy 

challenges in terms of intransparency and lack of accountability as regards political decision-

making. A Eurobarometer survey in 2011 revealed that 42 per cent of European citizens are 

not satisfied with the level of transparency in the EU administration while only nine per cent 

are satisfied.
57

 The EU’s specific institutional structure, the opaque decision-making 

procedure and the complexity of the typology of legal acts, obscure appreciation of the 

vertical allocation of powers and the accountability for decisions.
58

 Although there have been 

general improvements as regards access to documents and more open legislative 

deliberations, citizens still perceive a great distance between themselves and the governing 
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EU institutions in Brussels. It is argued that more demanding procedural review imposed by 

the Court will be instrumental in addressing these concerns.  

The premise for this argument is that such a form of review by courts supports a discourse of 

legitimacy by focusing on the legislator’s justification, by fostering deliberation and by 

structuring the exercise of public power. Procedural review has its strongest underpinnings in 

procedural democratic theories that consider the process by which laws are generated as the 

main source of legitimacy.
59 

 Such theories contrast to substantive legitimacy theories which 

focus on the content of the law and its conformity with some normative moral standard. In the 

present context it is not necessary to determine whether it is most appropriate to endorse the 

procedural or substantive theories of democracy. There is particular legitimacy benefits 

connected to procedural justice and it is sustained that strict procedural review is apt to 

produce them. Several empirical studies (particularly of the US congress) indicate that a 

person’s perception that the legislator employs fair decision-making procedures positively 

impacts on the social legitimacy of the legislative procedure.
60

 The literature on procedural 

justice also suggests that a deliberative process that is perceived to be fair and inclusive to 

differing points of view receives higher legitimacy assessments and more positive 

assessments of the outcome produced than one that is perceived to be closed and partial.
  

On the basis of the literature reviewed in the previous paragraph, it is suggested that the 

model of procedural review advanced here will promote the values mentioned and thus be a 

legitimacy-reinforcing instrument within the EU.
61

 The relationship between transparency and 

procedural review illustrates this point. In this respect, it appears that the Court of Justice’s 

case law on the giving-reasoning requirement in Article 296 TFEU exhibits that transparency 

is one of the foundations for strong procedural review. Such a review requires that citizens 

may legitimately claim a right to know about the reasons behind a government decision. By 
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requiring the EU institutions to substantiate their decision with reasoning and evidence, 

procedural review reinforce the importance of transparency in the legislative procedure.
62 

 

It is thus contended that stringent procedural review may increase both the social and legal 

legitimacy
63

 of the EU’s decision-making procedures. By enforcing standards of rational 

decision-making and by requiring EU action to be more accountable the Court promotes the 

social legitimacy of the EU system of governance as a whole (and confidence among EU 

citizens to this system).
64

 The procedural review model proposed here is also capable of 

advancing a broader culture of justification in policymaking by inducing the EU legislators to 

rely upon sufficient knowledge before they exercise their discretion.
65

 This will in turn 

reinforce legal legitimacy as adherence to the court-imposed procedural requirements will 

serve as a check that the legislative outcome is in conformity with the Treaty mandate. The 

aspiration of procedural review is, thus, ultimately, to restore integrity in the making of EU 

legislation.
66

  

 

4. Setting the framework for a general standard of review and test for legality 

of EU legislation 

 

This section develops, on the basis of the procedural review framework suggested in section 3 

a more concrete benchmark which the Court should use to review the legality of EU 

legislation.  

A The Court of Justice’s track record in procedural review 

 

The following examines the Court’s leading judgments on process-based review
67

, in 

particular with reference to the principles in Article 5 TEU.
68
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A review of the case law shows some common trends and development. Germany v 

Parliament and Council69 suggested that the Court may not be willing to enforce procedural 

subsidiarity. In this case, the Court of Justice accepted that the Deposit Guarantee Directive 

complied with subsidiarity whilst the principle was not even mentioned in the preamble to the 

legislation. The Court even went quite some way to help the EU legislator to defend 

compliance with subsidiarity by indicating in the judgment those preambles which would 

support that EU action provided added value with regard to the regulation of deposit 

guarantee schemes.70 The Court’s feeble stance on procedural subsidiarity has, however, been 

confirmed by subsequent case law. 71
 

There are, nevertheless, single Court judgments which show a more aggressive stance on 

procedural review.
72

 Spain v Council
73

, which concerned a proportionality challenge to a 

regulation on a new cotton support scheme,
74

 laid down high informational requirements on 

the Union legislator. The Court of Justice applied a stringent procedural test
75

 and quashed the 

contested regulation on the basis of the Commission’s failure to take into account all ‘relevant 

information’ pertaining to the situation and its failure to produce and present clearly the ‘basic 

facts’ which had to be taken into account as the basis of the contested regulation.
76

  

Vodafone, concerned with a challenge to the EU roaming regulation, was the next important 

judgment on procedural review. In this case the Court clearly articulated a process-based 

approach to competence review by explicitly relying for the first time on the impact 

assessment and explanatory memorandum when examining the legality of an EU policy 

measure.
77

 The Court did, however, not entertain intense process-based review according to 
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the standard of ‘relevant circumstances’ suggested by Spain v Council.
78

 Both in relation to its 

proportionality assessment and the review of the Roaming Regulation’s conformity to Article 

114 TFEU (which was the chosen legal basis for the measure) the Court employed the 

legislative background documents primarily to confirm that the EU legislator’s choices as to 

the intensity and scope of the measure (covering both retail and wholesale charges) were 

justified.
79

 With regard to the analysis of Article 114 TFEU, the Court confirmed the 

Commission’s contention that unless the Union intervened, there was a risk that divergent 

national measures would be adopted which would lead to distortion of the EU roaming 

market.
80

  

Afton Chemical, decided only one month after Vodafone, also contain important guidance 

from the Court on its approach to procedural review. Afton Chemical was a case concerned 

with a challenge to a directive on the specification of petrol, diesel and gas-oil.
81

 The Court 

referred in the case to the test in Spain v Council of ‘relevant circumstances’
82 

but adopted a 

weak procedural approach to proportionality review. The problem in Afton Chemical was that 

the EU legislator had imposed new limits on the use of MMT
83

 in the final directive without 

any clear scientific basis for this limit or any explanation for why it had been included in the 

directive but not in the original proposal. The Court, however, held that the validity of EU 

legislation was not dependent on compliance with the underlying impact assessment, nor was 

there any requirement that deviation from the impact assessment is explained. This was 

according to the Court because the EU legislator under the ordinary decision-procedure was 

entitled to make amendments to the impact assessment and the original proposal.
84

 
 

Whilst there are signs in the case law that the Court of Justice has gradually becoming 

engaged in a more ‘process-based review’, a modest reading suggest that these efforts should 

perhaps not be characterized as a success (with the exception of Spain v Council). There are, 
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although Vodafone witnessed more intense procedural review, fairly strong indications in the 

case-law that the Court’s threshold for compliance with informational requirements has been 

fixed at an insufficiently low level. Germany v Parliament and Council illustrates the extreme 

position of non-existing procedural enforcement of subsidiarity (similar to Phillip Morris) 

whilst Afton Chemical shows a very deferential procedural review by accepting deviations 

from the impact assessment. If we compare the Court’s application of procedural review to 

the definition proposed in this article, it seems that the Court’s procedural enquiry is limited 

to considering whether the EU legislator has stated a justification and not whether this 

justification is coherent with the grounds for exercising the competence under the relevant 

competence-conferring provision. Neither does the Court examine,
85 

whether the reasoning 

advanced for exercising the competence is supported by any evidence.  

This turns us to the scope of procedural review. This section gave examples of procedural 

review in relation to all the constitutional principles in Article 5 TEU. It is argued that the 

Court should not, although most procedural review cases has been concerned with 

proportionality
86

, circumscribe procedural review to this plea but also use this form of review 

to also examine conferral and subsidiarity.
87

 There is no a priori rationale for limiting review 

to proportionality as it appears that the concerns of vague conceptual scope and institutional 

considerations apply equally to subsidiarity and conferral.
88

 As seen from the discussion here 

it is furthermore clear that the Court of Justice is willing to apply a form of procedural review 

also with regard to subsidiarity (Netherlands v Parliament and Council, Phillip Morris) and 

conferral (Vodafone, Phillip Morris), albeit not in the form advanced in this article. 

Experience from the US shows further evidence for the contention that process-based review 

can be used generally to enforce the constitutional order of competences.
89

  

 

B Spain v Council- providing the fruits for an appropriate standard for 

judicial review 

 

This section develops, on the basis of the procedural review framework suggested in section 

3, a more concrete benchmark which the Court should use to review the legality of EU 

legislation. Whilst the intense test in Spain v Council of ‘relevant circumstances’ has not, as 
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suggested above, been used consistently in relation to review of broad EU policy schemes
90

 

this section argues that this judgment should be used as a benchmark for judicial review.  

As we know from above, in this case, Spain challenged a Council regulation on new support 

schemes for cotton on the basis that it infringed the proportionality principle by not taking 

into account relevant information when deciding on the specific amount of aid granted under 

this scheme. The Court underlined, as regards judicial review of the principle of 

proportionality, the wide discretion enjoyed by the Union legislature in the field of the 

Common Agricultural Policy and that a measure adopted in this field could only be affected if 

the measure was manifestly inappropriate in terms of the objective which the EU institution is 

seeking to pursue and if the institution has manifestly exceeded the limits of its discretion.
91

 

Up to this point, the Court simply followed its standard case law on review of proportionality 

within the sphere of broad EU policies. However, the Court dramatically changed this course 

of reasoning in paragraph 122 and 123 by imposing a new standard and test of review: 

‘However even though [such] judicial review of [proportionality] is of limited scope, it 

requires that the Community institutions which have adopted the act in question must 

be able to show before the Court that in adopting the act they actually exercised their 

discretion, which presupposes the taking into consideration of all the relevant factors 

and circumstances of the situation the act was intended to regulate. It follows that the 

institutions must at the very least be able to produce and set out clearly and 

unequivocally the basic facts which had to be taken into account as the basis of the 

contested measures of the act and on which the exercise of their discretion depended.’
92

 

On the basis of these principles, the Court proceeded to annul the regulation. The Court noted 

that the Commission had failed to include certain labour costs in the study of the foreseeable 

profitability of cotton growing under the new scheme. The Court emphasised that labour costs 

was a relevant factor for the purposes of calculating the production costs of cotton and the 

foreseeable profitability of that crop. The Court also found that the potential effects of the 

reform on the economic situation of the ginning undertakings- whilst being a ‘basic factor’ to 

be taken into account- were not examined. The Court recognised that cotton production is not 

economically possible without the presence of such undertakings operating under sustainable 

conditions, since cotton has little commercial value before being processed and cannot be 
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transported over long distances. Given that the Commission had been unable to show that it 

had actually exercised its discretion by taking into account all the relevant circumstances, the 

Court concluded that there was a breach of the principle of proportionality.
93

 

 

C Analysis- why does Spain v Council provide an appropriate standard of 

review?  

 

Commentators have argued that Spain v Council marks a clear evolution towards greater 

intensity in the judicial review of facts and in the application of procedural proportionality 

and that the standard of legality proposed by this case is consistent with the Court of Justice’s 

earlier jurisprudence on review of administrative decisions.
94

 While Spain v Council appears 

to be an important judgment of principle, it is contestable whether this case can be interpreted 

as evidence for a transformation from deferential review to intense judicial examination of 

facts in relation to EU legislation. There are, as mentioned above,
95

 no cases on competence 

review, post-Spain v Council, which have followed the intensity of review suggested by that 

judgment. Nor is there any clear basis in the Court’s case law on review in the field of the 

common policies prior to Spain v Council under which the Court‘s propositions in that 

judgment could be grounded.
96

 Furthermore, although the factual review by the Court of 

Justice in Spain v Council was reminiscent of the Court of First Instance’s (CFI
97

) strict 

factual review in Tetra Laval and Pfizer, the last-mentioned judgments must be distinguished 

from Spain v Council. The CFI’s extremely searching enquiry in Pfizer
98

 and Tetra Laval,
99

 

although like Spain v Council phrased in terms of ‘manifest error’ and ‘manifestly 

inappropriate’, was prompted by the fact that those judgments were, in principle, related to 

individual decisions. Such decisions are generally subject to a highly intense review by the 

EU courts.
100

 Although the regulation
101

 in Pfizer was formally of a general nature, its effect 
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had the nature of a decision by withdrawing Pfizer’s authorisation to market virginiamycin 

and since Pfizer was the only company having such an authorisation. The act was thus of 

‘direct’ and ‘individual’ concern to Pfizer’.
102

 Tetra Laval on the other hand was concerned 

with a Commission decision prohibiting a prospective merger. The fact that this decision 

immediately affected the rights of Tetra Laval required a full judicial review of the 

Commission’s decision both in relation to law and facts.
103

 Given the distinction in the EU 

courts’ case law between the nature of review in situations involving administrative decisions 

and general legislative acts, it seems that Spain v Council was an exception to the rule that 

review in the field of the common policies is of low intensity  

Notwithstanding this, it is argued that the benchmark suggested by Spain v Council provides 

an appropriate yardstick for showing how the Court of Justice should review EU legislation in 

vertical competence disputes. The Court’s standard requiring the objectives of the legislation 

to be substantiated is an appropriate ‘middle-way’ solution between full substantive review of 

facts and complete surrender to the political authority of the EU legislator.
104

 The Court’s 

burden of proof, (deviating from the main rule that applicants challenging general EU 

legislative acts must demonstrate the measure to be disproportionate), requiring the EU 

institutions to show that it had exercised its discretion contributed in making the standard of 

review credible.
105

 Thereto, it is clear that the rigour of the Court’s review was appropriate to 

implement the legality standard. The strict intensity entailed that the Court did not accept the 

assertions made by the Commission but examined independently whether it had taken into 

account ‘relevant information’.
106  

 

D Spain v Council expresses a general standard of ‘adequate reasoning’ and 

‘relevant information’ 

 

If we generalize the Court’s propositions from Spain v Council, it is contended that this case 

suggests a standard of legality both in relation to reasoning and evidence. The benchmark is 
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whether the EU legislator provided for ‘adequate reasoning’ and took into account ‘relevant 

circumstances’ when it exercised its legislative competence.  

The expression ‘relevant information’ used by the Court connotes implicitly a requirement in 

relation to the quality of the reasoning. The Court of Justice was not only critical of the fact 

that the Commission had failed to include labour costs and perform a socio-impact study. It 

also condemned the fact that the Commission had been unable to explain why an impact study 

was not necessary and why labour costs were not included in the assessment of 

profitability.
107

 The Court’s assessment of the profitability study is instructive. The Council, 

basing its argument on the reform’s budgetary neutrality, contended that the profitability 

study should also take into account the income deriving from the single payment. Since the 

sum of the coupled and decoupled aid under the new scheme was equivalent to the total 

amount of the indirect aid granted under the previous scheme, the profitability of cotton 

growing could not be doubted. The single payment should not be taken into account 

according to the Court as it is granted independently of the crop chosen, even if the farmer 

decides not to produce anything. The budgetary neutrality of the reform was furthermore of 

no relevance for assessing whether in the future farmers will abandon cotton growing.
108

 The 

standard of ‘relevant circumstances’ furthermore entails a requirement with regard to the 

quality of the evidence. In Spain v Council, the Court itself decided what constituted 

‘relevant’ information for deciding upon the amount of aid. The Court found that fixed labour 

costs should have been included in the profitability assessment under the new support scheme 

and that the effect of the reform on the situation of the ginning undertakings was also 

‘relevant information’ without which the Commission could not exercise its discretion.
109

 

E A proposed standard for review and test for legality 

 

The proposed benchmark suggests a two-step examination of legality of EU measures. The 

first part of the enquiry implies that the Court of Justice should look ‘beyond the preamble of 

the measure’ when examining the adequacy of the reasoning and consider whether the reasons 

stated by the EU legislator in the ‘legislative background documents’
110

 are pertinent for 

assessing compliance with the principles in Article 5 TEU. The test to assess whether the 

standard of ‘adequate reasoning’ has been conformed to is the following. The EU legislator 
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must offer at least one justification, which is by itself sufficiently compelling to justify 

compliance with the relevant principle or rule whose observance the institutions must 

ensure.
111

 The reference point for the adequacy of the reasoning is the substantive 

justifications for the exercise of EU competences, as this has been generally recognized by the 

EU law literature and/or the Court’s case-law. One example is if the EU legislator employs an 

argument based on distortions of competition to justify the ‘essentiality’ of criminal sanctions 

under Article 83(2) TFEU.
112

 Since the question of ‘essentiality’ of criminal laws under this 

provision is only concerned with a comparison of criminal laws with other sanctions, it seems 

incoherent to mingle internal market considerations into this assessment.
113

 Such 

considerations are not ‘relevant factors’
114

. ‘Adequate’ reasoning does not, however, require 

that the EU legislator offered the most appropriate reasoning for defending compliance with 

the precepts of the Treaties.
115

 It is sufficient that the reasoning is ‘adequate’ to support 

adherence to the underlying Treaty condition or principle.
116

  

The second limb of the test considers whether the reasons are substantiated. In order to pass 

this part of the test, the EU legislator needs to show that the rationale given for the legislative 

act (which in itself justified the EU legislator’s adherence to the relevant EU rule or principle) 

is supported by sufficient and relevant evidence.
117

  

This standard entails requirements both in relation to the quantity and quality of the evidence. 

First, in order to prove a statement, it is necessary to refer to more than one source. If, for 

example, the evidence for a theoretically plausible claim consists of a reference to only one 

study or one scholarly article, this would be insufficient.
118

 The Court ought furthermore to 

examine whether the evidence in the legislative background documents is ‘adequate’ for 
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substantiating the exercise of the legislative competence.
119

 Taking again the example of EU 

criminal law competence it is suggested that if the EU legislator uses evidence concerning 

‘distortions of competition’ to justify the ‘essentiality’ of criminal sanctions it would also fail 

to conform to the standard of ‘relevant evidence’. This is because the ‘essentiality’ of criminal 

sanctions can only be justified on the basis of evidence showing that criminal sanctions are a 

greater deterrent than other sanctions.
120

 The evidence should finally be ‘reliable’. 

Insignificant evidence or evidence of low credibility (such as hearsay evidence) cannot be 

used to support a statement. This means that the evidence needs to be in the nature of 

statistical studies, policy studies or scientific articles which provide more serious support for 

an argument.
121

  

F Rationale and issues with the test 

The following considers the purpose of the test. The test is not a substantive one intended to 

limit EU action or finding out the proper level of action.
122

 The test is functional to ensure that 

the political discretion granted to EU an institution is exercised in a rational manner and that 

the Court is empowered to review the exercise of EU competences.
123

 Since the proposed test 

requires reasons and evidence to always be given for the exercise of competences, it is more 

likely that the Court will be able to fulfil its task of monitoring that the law of the Treaties is 

observed.
124

 The pragmatic rationale for the test is that it is predictable by clearly articulating 

under which circumstances intervention is justified.
125

 The reference point here is whether one 

of the reasons relied upon in a legislative act constitutes sufficient basis to support that act and 

is substantiated by relevant evidence.
126

  

 

The main critique against this test of legality is probably that the proposed requirement on the 

EU legislator of offering ‘one cogent reason supported with sufficient evidence’ is borrowed 

                                                           
119

 See joined cases C-584/10 P, C-593/10 P and C-595/10 P Commission and others v Kadi (n 111) paras 118–

119, 124. 
120

 See n 113 for reference to literature supporting this point. 
121

 See joined cases C-584/10 P, C-593/10 P and C-595/10 P Commission and others v Kadi (n 111), paras 151–

162 for the application of the evidence standard. What the Court does is to monitor whether any of the reasons 

submitted, which can support the decision, is supported by sufficient evidence (para 162). This is the same 

method that the Court should apply in cases of review of EU legislation. 
122

 See Art 5 TEU. 
123

 See Scott and Sturm (n 15) 592–593. This test is however wider than ‘rationality’ review used in some 

jurisdictions which seem, within the realm of EU law, to be confined to questions primarily addressed by 

proportionality review, see further Paul Craig, ‘Judicial Review and Questions of Law: A Comparative 

Perspective’, Legal Research Paper Series No 56/2009 October 2009, 7-8, 11-12, 21-22, 26. 
124

 See Art 19 TEU; Shapiro (n 39), 218–220. 
125

 See Craig, EU Administrative Law (n 28) 434–36. 
126

 See above section 4 E. 



from the Court of Justice’s case law on fundamental rights and targeted sanctions
127

 and its 

case law in the field of competition law/risk regulation
128

 and that the concerns underlying 

this standard of review may not be applicable in the field of common policies. In the context 

of targeted sanctions, the strict interpretation of ‘manifest error’ has partly been driven by the 

limitations imposed on courts reviewing the Security Council resolutions that form the basis 

for EU regulations freezing assets of particular individuals and the fact those decisions have 

substantive negative effects for targeted individuals.
129

 In relation to competition law, the 

strict review of ‘manifest error’ have been driven by the criticisms voiced about the role of the 

Commission as prosecutor, judge, and jury, and the fact that competition law enforcement is 

intrinsically concerned with potential infringements of the fundamental rights for the 

accused.
130

  

In this regard it is important to underline that Court of Justice’s standard of review and 

intensity is not dependent upon whether review is undertaken in a specific area such as 

fundamental rights, internal market or competition law. The key rationale for stringent review 

in the discussed fundamental rights
131 

and competition law and risk/regulation cases is related 

to the fact that these cases were concerned with ‘individual decisions’ or decisions of a similar 

nature.
 
It is clear that the Union Courts in such cases are tasked with reviewing both the 

factual and legal assessment of the administrative agency or legislator, i.e. the Commission. 

Although the freezing of assets cases were concerned with regulations those acts were in fact 

in the nature of individual decisions rather than general legislative acts. In Kadi II, Tetra 

Laval and Pfizer, it is clear that there were targeted individuals and firms that were the subject 

of the decision/regulation. When the EU legislator rather acts as an executive than a general 

legislature less deference is justified because the effects of annulment are less draconic, 

because strict review of individual decisions does not encroach upon the EU legislator’s 

political discretion and because individuals must be protected against discretionary 

interferences with their fundamental freedoms.
132 In relation to judicial review of the EU 

legislator’s discretionary policy choices, other considerations are relevant. It might be argued 
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that scrutiny in the context of broad EU common policies should be very deferential because 

the facts are complex, since the EU legislator undertakes discretionary policy choices and 

because the EU legislature has to reconcile divergent interests when making such policies. In 

these cases, the Court is also normally tasked with reviewing a broad piece of framework 

legislation, which may have been subject to cumbersome negotiations between the different 

EU institutions, and that are envisaged to generally approximate Member States’ legislation in 

a certain field. It is clear that the Court may less willing to frustrate polices which have come 

at such a high cost.
133

  

The division in the case law between review of general legislative acts and acts being 

primarily addressed to certain individuals thus suggest that there must be a justification for 

transferring the intense test derived from the Court’s case law in Tetra Laval and Kadi II to 

the field of the common policies.
134

 It is, however, suggested that a distinction must be made 

between the ‘test’ for legality and the ‘intensity’ of the review. The argument here does not 

suggest that the Court of Justice should review with the same intensity general EU legislative 

acts as it does administrative decisions. ‘Manifest error’ review in the style of Tetra Laval and 

Kadi II is strict substantive review that is used when the Court examine individual 

administrative decisions. Such review entails a de novo assessment of the legal and factual 

assessment made by the administrative agency.
135

 Such a review is different from review of 

EU legislation in vertical competence disputes which cannot be as intensive as this would 

upset the principle of institutional balance.
136

 It is only claimed here that the test, i.e. whether 

the EU legislator offered at least one compelling rationale for exercising competence and 

whether that reason was supported with ‘relevant’ evidence, should be analogous to the one 

adopted for review of administrative decisions.
137

  

This being so, it is a legitimate concern that the proposed test may encroach on the EU 

legislator’s discretion and entail substitution of judgment. If the Court would apply the test as 

proposed here, there would be a risk that the Court exceeds the limits of its ‘authority’ and 

‘legitimacy’ as derived from the Treaties. Whether this criticism can be sustained depends on 

‘how’ the test, if it ever finds its way into the Court of Justice’s jurisprudence, is applied by 

the Court. If the Court applies the proposed test with the same rigour as it has done in 
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fundamental rights and competition law/risk regulation cases and substantively re-examines 

the EU legislator’s political assessment
138

 this would entail an encroachment on the EU 

legislator’s discretion. Then, the Court should face criticism. If the Court, however, reviews 

legislation according to the guidelines provided above, the concern that the test would lead to 

substitution of judgment will be undermined.
139

  

Finally, whilst an evidence criterion in cases of competence review has not yet been fully 

embraced by the Court of Justice, there are implicit foundations in the case-law to construct 

such a requirement. This suggests that it would not be such a bold move for the Court to apply 

the proposed test for legality. As we saw above, there was a requirement imposed in Spain v 

Council, that compliance with the proportionality principle needed to be defended by specific 

figures and evidence.
140

 More importantly, it is argued that the Tobacco Advertising judgment 

indicates a firm evidence criterion for the EU legislature to fulfil when legislating under 

Article 114 TFEU. The Court stated in this judgment that it is not sufficient to show 

‘hypothetical’ risks of obstacles. The EU legislator must thus show that disparities give rise to 

concrete obstacles or that it is likely that such obstacles will arise. The Court of Justice also 

clarified that the EU legislator cannot rely on incidental or potential distortions as 

justifications for harmonization- instead it must demonstrate that the distortions of 

competition at issue are ‘appreciable’.
141

 

Furthermore, although cases such as Test Achat and Volker und Martin Schecke on 

fundamental rights cannot be used as evidence for a transformation to stricter ‘competence 

review’, it appears that the intense review in Spain v Council was endorsed in those 

judgements. In both these cases, which focused on the EU legislator’s justification for 

infringing the right to personal data (Volker und Martin Schecke)
142

 and the right to equality 

(Test Achat),
143

 the Court made a strict procedural enquiry of the EU legislator’s justification. 

The Court considered in Volker und Schenke that the EU legislator had not done their 

preparatory work properly by failing to consider alternatives which interfered less with the 

fundamental rights of the beneficiaries concerned. In Test Achat the Court condemned the EU 

legislator because there was a contradiction between the challenged provision (which entailed 
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an extension for Member States to apply discriminatory premiums to male and female 

beneficiaries) and the objectives pursued by the contested EU act which pursued the principle 

of non-discrimination. There is no principal reason why the Court cannot use its approach in 

these fundamental right cases to also review challenges based on Article 5 TEU.
144

 

Whilst it is not possible to comprehensively discuss here whether the judicial enforcement of 

federal values should be as intense as rights-based review, the argument here is sympathetic to 

Lynn Baker and Ernest Young’s compelling narrative on ‘double standards’. They suggest 

that there are no normative justifications for courts to discriminate between enforcement of 

human rights and implementation of federal values. On this basis, discrete enforcement of 

certain values of the EU constitutional order should be rejected on the ground that the values 

protected by that order should be of equal importance. It thereto appears that the recognition 

of limits on EU regulatory authority and protection of state rights ultimately will increase the 

sphere of individual autonomy (which is one of the key rationales for rights-based review). 

Member States can act as a strong safeguard of individual freedoms since they are capable of 

imposing more serious obstacles to intrusive governmental interferences than what 

individuals could achieve alone.145 Judicial scrutiny of EU criminal law legislation under 

Article 83(2) TFEU illustrates this point. It is arguable that intense judicial review of the 

conditions in this provision, in particular the ‘essentiality’ condition, is justified by the fact 

that criminalization tend to encroach on the fundamental freedom of liberty. Thus, a strict 

enforcement of the balance of powers between the Member States and the EU within this 

context would surely have the implications that individuals will be protected from intrusions 

in their personal autonomy.146 

G The relationship of the proposed test to the EU Courts’ current approach 

 

Whilst the genesis of the proposed standard springs from Spain v Council and the concrete 

test is derived from the Court’s manifest error review in Kadi II, it develops the Court of 

Justice’s intensity further than the Court’s current approach to review of EU legislation.  

                                                           
144

 See n 48 for reference to literature supporting this proposition. 
145

 Lynn A. Baker & Ernest A. Young, ’Federalism and the Double Standard of Judicial Review’, 51 (2001) 

Duke Law Journal 75, 133-62. 
146

 See Maria Kaiafa-Gbandi, ‘The Importance of Core Principles of Substantive Criminal Law for a European 

Criminal Policy Respecting Fundamental Rights and the Rule of Law’ (2011) 1 European Criminal Law Review 

7, 17-21; Sakari Melander, ‘Ultima Ratio in European Criminal Law’ (2013) 3 European Criminal Law Review 

45, 52. 



It appears that the Court’s current case law does not entail demanding informational demands 

on the Union legislator. The Court has never in its previous jurisprudence imposed any 

requirement to submit evidence for compliance with certain requirements of the Treaties such 

as ‘quantitative’ indicators in relation to subsidiarity or ‘appreciable distortions to 

competition’ in Article 114 TFEU.
 
The Court seems to accept simple assertions of the EU 

institutions on the existence of effects or problems. In fact, it seems that the Court, instead of 

standing outside the legislative procedure, endeavours to support the EU legislator’s case by 

seriously looking for any evidence and reasoning that can justify compliance with the precepts 

of the Treaties.
147

 

The proposed test does not accept insufficient evidence for establishing compliance with 

Article 5 TEU. The Court must reverse its light test for judicial intervention and strike down 

legislation which contains assertions that are not justified by the facts of the case. Contrary to 

the Court’s approach in Germany v Council
148

 and Swedish Match
149

, the suggested test does 

not accept mere reference to preambles as justification for legislation but requires references 

to evidence in legislative background documents. The Court must also consider, in contrast to 

cases such as Vodafone
150

 and Alliance Health
151

, whether the evidence is connected to the 

rationale for exercising the competence.    

While this does not mean that a proper impact assessment is a requirement for legality, it 

implies, that the EU legislator must refer to empirical evidence, whether that be a scientific 

study, scholarly articles or statistics, to support the measure.
152

 Admittedly, it appears that the 

test as applied to proportionality review rarely will result in annulment of EU legislation. The 

intensity of the test, however, entails that the EU courts would have to inquire more in greater 

depth into the claim that the decision was ’manifestly inappropriate’ as compared to the 

classical approach.
153

 Instead of simply clearing the Union legislator by noting that he has not 

crossed the barrier of ‘manifestly inappropriate’, the standard forces the Court to 

autonomously determine whether the EU legislator has supported his conclusions by relevant 
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evidence.
154

 The key distinction from the Court’s current approach is thus that the proposal 

here asks the Court to be more intrusive when considering whether the necessary facts have 

been taken into account before exonerating the EU legislator. 

5. Conclusions and reflections 

 

The concluding part of this article contains a summary of the argument and reflections on the 

proposed model’s consequences for the federal dimension of EU law. 

The aim of this contribution was to examine the problems of judicial review within the 

context of enforcing the constitutional principles in Article 5 TEU. In particular, it queried 

how the Court of Justice, given the absence of appropriate legal criteria and institutional 

constraints, could develop a more intense form of judicial review in competence disputes. The 

main proposal for improving enforcement of conferral, subsidiarity and proportionality was to 

use a procedural type of review, requiring the Court to examine the EU legislator’s reasoning 

and evidence for a legislative measure. A move for the Court to stronger substantive review 

was rejected with reference to institutional constraints in terms of legitimacy and 

competence.
155

 To some extent it appears that procedural review suffers from similar 

problems that are associated with substantive review. A procedural review is nevertheless less 

controversial in terms of institutional competence and democratic legitimacy than substantive 

review. Thereto, any disadvantages with a procedural form of review would be outweighed by 

the advantages of greater legitimacy in the EU decision-making procedure that such a review 

would entail.
156

   

The article subsequently developed on the basis of the Court’s judgment in Spain v Council, a 

specific standard of review for all broad EU policy measures. This standard suggests that the 

EU legislator must offer ‘adequate reasoning’ and ‘relevant evidence’ for a proposed 

legislative measure in order for it to conform to the limits of the Treaties.
157

 To control 

whether the proposed standard of ‘adequate reasoning’ and ‘relevant evidence’ has been met, 

the article proposed on the basis of the Court’s ruling in Kadi II an intrusive test of legality. 
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The EU legislator must articulate at least one justification, which in theory - i.e. in light of the 

relevant literature and the Court’s case law - is sufficient as a basis for exercising the 

competence and substantiate this rationale by ‘sufficient’ and ‘relevant’ evidence. Such a 

demanding test was justified on the basis that it would push the EU legislator to prepare more 

evidence-based justification and ultimately restore confidence in the EU political procedure.  

What are then the implications of the argument advanced in this article? It appears that the 

proposed model is likely to have bearings for the federal dimension of EU law: the 

relationship between the EU and its Member States. The suggested process-based test is 

intended to be employed in highly contested challenges to EU legislation on the basis of 

proportionality, subsidiarity and lack of ‘competence’/incorrect legal basis. The Court’s 

approach these principles have serious constitutional implications for the Union legal order by 

shaping the distribution of competences and by defining the standards for examining the 

legality of a Union act.
158

 

Critics of the test may argue that it will negatively affect the process of EU integration by 

imposing too cumbersome limits on the discretion of the EU legislator. Strict judicial review 

of the exercise of EU competences would compromise the Union’s capacity to act efficiently 

in order to fulfil the tasks of the Treaties and would impose significant costs reflected in 

inflexibility. They may also argue that the test will stretch the Court of Justice’s institutional 

capacities and force it to become involved in deeply political and constitutional choices on the 

future of EU integration and that the Courts lacks the democratic credentials to make those 

choices.
159

 

There is force in this point as the proposed test may push the Court to the limits of its 

legitimacy and authority. However, counterintuitively, legitimacy may be the best argument 

for the Court to enforce the constitutional principles in Article 5 TEU more seriously after 

Lisbon. Infusing judicial review of EU legislation with greater force is, as argued above, not 

only a way of enhancing the accountability of the EU legislative procedure but also the 

legitimacy of the Court of Justice.
160

 The Court of Justice was created with the aim of 

providing an unbiased arbitrator to mediate between the interests of the EU and the Member 
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States. The Court’s approach to date is however inadequate as a safeguard of federalism.161 

The Court’s weak stance in vertical competence litigation has not only failed to promote a 

culture of justification in the EU legislative process but also devalued Member State rights the 

observance of which the Court should ensure. If the Court continues on this path it will face 

legitimate criticism that it is failing in its task to ensure that the law of the Treaties are 

observed.
162

 To address these concerns the Court must change its current deferential approach 

and review the exercise of EU powers with more vigour.
 
The Treaty of Lisbon also suggests 

that the Court should submit the exercise of the EU competences to stricter control. By 

providing for a special review procedure for national parliaments of EU legislation,
163

 by 

adopting a specific protocol on subsidiarity and proportionality,
164

 by adopting a new 

provision for the protection of the constitutional identity of Member States
165

 and by restating 

throughout the Treaties the importance of the principle of conferral
166 the Member States has 

made a conscious decision to construct new limits to the exercise of EU powers.
167

  

Finally, even if the strict procedural review advanced here ultimately imposes substantive 

limits on the exercise of Union competences, there are good reasons for the Court to enforce 

those constraints. The Court has indeed an important role as guarantor of the values of 

federalism- such as local experimentation and potential for innovation, efficiency, 

participatory democracy regulatory competition among jurisdictions, adaptation to local 

preferences, and governmental accountability to voters- in cases where the Union legislator 

fails to adhere to such values.
168

 It is evident that the Union political institutions take 

indications from the Court as to what values should be safeguarded. If the Court were to 

announce that the issue of federalism is entirely subject to the whims of politics, the Union 

political branches would not take these values seriously in their own deliberations.
169

 The 

Court of Justice is thereto tasked with ensuring the balance between Member States and the 
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Union as set down in the Treaties
170

 and to make each of these constitutive units responsible 

for the exercise of their own powers.
171

 The Court even stated this in Tobacco Advertising 

judgment that giving the EU legislator a general regulatory power under Article 114 TFEU 

would be contrary to the principle of conferral and absolve the Court from its duties under 

Article 19 TEU to uphold the law of the Treaties.
172

 

Whilst recognizing that the Court also must impose some substantive limits on EU regulatory 

authority
173

, the core argument still is that the values of federalism are best implemented by a 

strict procedural approach according to the lines suggested above. While the EU political 

institutions may be trusted to resolve most substantive disputes about EU policy, the Court of 

Justice is responsible to police the system of political and institutional safeguards that the EU 

political process ordinarily rely on to resolve most problems.
174

 Ultimately, it is envisaged 

that a stringent process-based judicial review of the EU law-making process will help us in 

reinstating the balance of powers between Member States and the Union and enable the Court 

to better protect Member State autonomy against the risk of illegitimate EU centralization.175 

While genuinely engaging in the enforcement of the EU federal order of competences is a 

difficult constitutional choice and implies that the Court must develop a stricter standard of 

review and become involved in fundamental political and social questions, it is argued that 

such a review is both necessary and legitimate to maintain the division of powers between the 

EU and its Member States.
176

 Unless the Court steps up this challenge, EU constitutional law 

would regrettably have to rely solely on political control as a safeguard of federalism in the 

EU. 
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