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INTRODUCTION 

BACKGROUND

The underlying issue of this thesis focuses on enforcing arbitration awards where they have already 

been declared void in the country  [by a domestic court] where they were awarded in order words 

nullified at the seat of arbitration. A landmark case in this regard is the case of 

Chromalloy Aeroservices v. Arab Republic of Egypt, where such an issue was witnessed not just in 

one country but two. The main foundation would be a critique on the Chromalloy analysis, to 

identify the key issues raised by the decision and suggest a prompt interpretation of the New York 

Convention as a major multilateral legal instrument which must in fact act as a sword than a shield.

1  The practical benefits of this approach if it were to be universally adopted, utilized and developed 

then be the underlying theme or this thesis's centre of gravity which all discussions, arguments and 

analysis would be based upon.

Simply put, the Chromalloy approach could set good precedence for similar cases in the long run 

Moreover, the thesis is based purely within the realm of on international commercial arbitration. 

This issue is really specific and of modern practical relevancy thereby quite unique to satisfy the 

thirst buds of legal research under the niche of international arbitration.

 

METHOD AND MATERIAL [METHODOLOGY]

 

The starting off point would be a brief description of the purpose of the NYC, its basic roots and its 

success story.  Following would be the discussion of how successful, if at all, has the NYC has 

aided, revolutionized and propelled international arbitration as a whole. Article 5 NYC, specifically,

has to evaluated along the lines of national jurisdictions enforcing valid arbitral awards, as to its 

importance, aim and uniformity it seeks to attain.

 

 This then is followed by where there have been diversions from the traditional approach of the 

proposed intention of Article 5 of the NYC, where a valid arbitration award which has been 

declared void in the country of the seat of arbitration has been declared valid in a another country's 

jurisdiction. Prima facie, this seems to neglect the primary purpose of Article 5 NYC as provokes up

1Chromalloy Aeroservices v. Arab Republic, 939 F.Supp. 907 (D.D.C. 1996)  
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a certain clear line of uncertainty as the Article's main purpose is to establish an uniform standard to

all its signatories when and when not an arbitral award should be enforced.

 

 Furthermore, is a detailed analysis of the Chromalloy case itself, the parties involved, the dispute, 

the award rendered and how the actual award was enforced. This would be an in-depth detailed 

analysis of the case facts, the initial award rendered, the USA district court's reasoning and the 

involved French court's approach and judgment. Moreover, a mention of what triggered this rather, 

if at all, unconventional reasoning of the courts involved needs a worthy mention. The uniqueness 

of this case as to what makes it be a landmark one needs some heathy supplementation, for 

example  have different jurisdictions been influenced by this case in relation to its different 

interpretation of the NYC.

 

Next up would be a comparison of cases having similar case facts to Chromalloy. This would be 

kicked off by analysis two pre -Chromalloy cases of Norsolor and Chromalloy, which 

coincidentally involved the French law approach. The facts of these cases would be analysed in 

comparison to Chromalloy, along the lines of they relate and differ to one another. This exercise 

would pave the way to show how much have in fact, the precedents' of these cases have had an 

impact of the Chromalloy decision. This analysis would also direct anyone to see how they differ 

with facts, if at all any and any arising thoughts as to what notions of clarity can extracted  in 

relation to underlying thesis topic.  So after analysing all these three cases would moreover, make it 

rather visible as to how similar cases in future could benefit from their approach. The same exercise

would be utilized in relation to any post Chromalloy cases available, in order to compare and 

witness if any of Chromalloy's influence has been showered upon to their judgements.

 

 A discussion of whether Chromalloy has set a bad preference and opened up the floodgates would 

then be of high relevance. In order to attain a conclusion in this regard, the pros and cons of the 

Chromalloy approach should be have given some detail thought to.. Any cons arising out of this 

exercise  would need a counter argument for the purpose to defend this thesis's goal

 

This then is followed by a commentary of how this case has been decided and whether how it 

should it have been decided. A description of various comments attracted by different pundits and 
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scholars would also be worthy of a mention here. Finally a conclusion would follow giving mention

to all things mentioned, discussed, key comments and the final take on the different judgement of 

this case and what practical clarity has been achieved by withholding, utilizing and developing the 

Chromalloy approach.

 

CONSIDERATION AND LIMITATIONS

The availability/sources of material have mainly been from textbooks, scholarly articles and the 

internet.

In terms of the conclusion and proposals made, have predominantly been on a personal basis 

thereby rich in creativity and originality however, simultaneously lacking expertise in relation to 

how practically feasible they would be.

As mentioned in the introduction, this thesis in entirely based in the territory of only international 

commercial arbitration and does not relate to investment treaty arbitration

 

RESEARCH QUESTIONS

 Main research questions 

Why was Chromalloy a landmark decision?

Why and how was the French Law approach is heavily based on Article 7 NYC's supplementation ?

What practical benefits regarding clarity derivable from the Chromalloy approach?

Sub research questions

Has the Chromalloy's decision had any positive or negative influence in relation to its post era ?

How different jurisdictions view this issue and which is the healthier practice?

Is the French practice a healthy one and would it be choice of the lesser evil to achieve the ultimate 

goal of clarity?

Are such practical benefits derivable, if at all, practically feasible?

Why should the Chromalloy approach be refined, developed and utilized to set good precedent?
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THE NEW YORK CONVENTION

 

ITS GENERAL PURPOSE

 In more than one hundred other countries along with the USA, the New York Convention governs 

and guides how domestic courts could determine the effect of a foreign arbitral award. Finalised in 

1958, the Convention is known to be "by far the most significant contemporary international 

agreement relating to commercial arbitration." One of the primary and key goals of this Convention 

was to make arbitral awards rendered in a foreign country enforceable (subject only to very limited 

defenses) in any other state party to the Convention thereby removing the need for parties to first 

confirm the award in the courts of the foreign state involved, before it can be attempted to have that 

judgment recognized somewhere else.2 

The drafters of the New York Convention had two primary goals which are greater enforceability of

arbitral awards and greater uniformity of enforcement practice. It is safe to say that the Convention 

achieved the enforceability goal mainly through the simplification of enforcement proceedings, in 

other words this was achieved by abolishing the cumbersome double exequatur procedure required 

under the terms of its predecessor, the 1927 Geneva Convention on the Execution of Foreign 

Arbitral Awards, and also by enumerating and limiting the defences to recognition and enforcement.

 

The NYC also wanted to make the process of enforcing foreign awards more uniform and negate 

complications This goal, too, was largely accomplished through the limited exclusive grounds in 

Article V by which signatory jurisdictions could refuse to enforce an award.  It was  aimed that such

uniformity would create a safer and more stable legal web where international arbitration or 

arbitration in general could prosper and eventually serve the purposes and wishes of the 

Convention.

 Unfortunately, the aim of these goals often can lead to conflict. The goal to establish uniform 

standards in enforcing arbitral awards around the globe eventually leads to the adoption of lowest 

common denominator among signatory states (i.e., a convention which permits a strand of potential 

defenses to enforcement), then enforceability overall will be weakened ultimately. Individual states 

2Stewart mcclendon, 'Enforcement of Foreign Arbitral Awards in the United 

States' (Northwesternedu, 1982)<http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?

article=1113&context=njilb> accessed 15 April 2017 
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could also slow such development of international standards by adopting domestic laws that vary 

significantly from international rules and norms.  However, on the other side of the coin, if 

derogation from the actual language of the NYC is permitted in order improve enforceability then a 

satisfying and significant quantity of uniformity maybe lost. The arising question now is whether 

this price is worth paying is highly debatable and whether in fact this is price undeniable also 

attracts a lot of concern.3

The central obligation of the New York Convention can be found in Article II. This Article requires 

the courts of signatory states to recognize and enforce foreign arbitral awards unless one of the 

exceptions mentioned in Article V applies. Given the limited defences available under Article V to 

an award's enforcement, the interplay and role between the two articles quite clearly reflects a 

strong presumption in favour of recognition of a foreign arbitral award.

The interplay also illustrates that a foreign arbitral award has clear superior status under United 

States law in comparison to a foreign judgment. Therefore given that the provisions of the New 

York Convention constitute an affirmative international treaty obligation of the United States, and 

can be viewed as such, the supreme law of the land.

 

The NYC was intended to ensure that arbitral awards could be enforced around the world in a 

smooth manner unless the opposing party can prove that there has been an excess of jurisdiction, 

wrongful constitution of the arbitration tribunal and/or denial of the opportunity to be heard4

THE PURPOSE AND MEANING OF ARTICLE V

 Article 5 [1] [e] of the NYC allows courts to decline a foreign award even without any distinction 

to the grounds on which it was annulled on. International commercial arbitration as a preferred 

means of dispute resolution is arguably enjoying its greatest popularity ever to date. Firstly, 

arbitration as a means of effective international dispute resolution has grown rapidly over the last 

twenty-five years, and most transnational contracts today contain some sort of provision for 

arbitration. Secondly,  any potential uncertainties of litigation in foreign courts which are often 

3Diana Richard, 'Enforcement of Foreign Arbitral Awards Under the United Nations Convention of 1958: a 

Survey of Recent Federal Case 

Law' (Umarylandedu, 1987) <http://digitalcommons.law.umaryland.edu/cgi/viewcontent.cgi?

article=1397&context=mjil> 

4YUVAL SHANY, S.T.O. (1998) CHROMALLOY: UNITED STATES LAW AND INTERNATIONAL 

ARBITRATION AT THE CROSSROADS. 
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known to be unnecessarily lengthy, procedurally, costly, and, on occasion, biased in favour of the 

domestic party-makes arbitration more of an attractive alternative. Next up, arbitration also enables 

parties to draft provisions for future legal proceedings that meet their specific needs and can provide

for greater equality between interested parties.  These types of goals can be attained while 

remaining largely detached from domestic judicial systems of either party.5

However, interestingly the autonomy of the arbitral alternative is limited. Quite often parties will 

initiate domestic proceedings in connection with a dispute referred to arbitration and this practice is 

quite common in even international commercial arbitration. Domestic courts may act to enforce 

both the potential arbitration agreement whether it is in fact arbitrable as we1l as the eventual award

rendered by the arbitrators respectively. The courts may also act and have done so to appoint the 

arbitrators themselves Finally, domestic courts may act to provide assistance in procedural matters 

and, in some cases may render interim measures. In addition, to these factors,  courts prima facie, at

the location where the arbitration occurs, often have the authority to nullify the award and declare it 

void. through this domestic judicial involvement,  resulting parallel and inconsistent judgments 

between an arbitral tribunal and a domestic court can occur thereby creating a complex problem of 

international commercial law and in international commercial arbitration in general.

Historically,  most scholars and practitioners had the view that such conflicting results were viewed 

as hardly any conflict at all. The award which was deemed to be subject to the domestic law in 

which it was rendered, simply ceased to exist according to them. 6

However, recent thoughts and commentary have expressed dislike and accept that such practice 

indeed attributes to a denationalized character in relation to arbitral awards and there is a quite a 

large outdry to come up with a  suitable resolution to similar conflicts. Further complicating this 

problem is the existence of a complex area of treaty instruments that govern international 

enforcement of arbitral awards and foreign judgments and which seek to coordinate their interaction

with domestic legal systems. Such a resulting collision of domestic and international standards in 

this so called grey area indeed threatens not only to undermine the success of international 

commercial arbitration, but also to creates misunderstandings and strife in judicial relations between

nations.

5Brennan, L. (2014) The Pemex case: The ghost of Chromalloy past? 

6Francisco González de Cossío (no date) ENFORCEMENT OF ANNULLED AWARDS: TOWARDS A 

BETTER ANALYTICAL APPROACH
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The United States courts came across this issue for the first time in Matter of Chromalloy 

Aeroservices (Arab Republic of Egypt). In Chromalloy, a district court in the USA upheld the 

validity of a foreign arbitral award and in the process of doing so rejected the judgment of a foreign 

court [a domestic court in Egypt] which earlier had declared it null and void. This particular 

decision involved two main issues: first up was whether the arbitral award remained valid despite 

its nullification by a court in the country where the award was originally awarded, thus permitting 

confirmation under the 1958 United Nations Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards (New York Convention). This was then followed by the issue  whether the 

rule provided for by the New York Convention superseded those for the recognition of foreign 

judgments in the United States generally. 7

The district court in the USA was faced with competing presumptions under United States law that 

favor enforcement of both arbitral awards and foreign judgments and eventually the court chose to 

recognize the arbitral award despite the existence of a rather solid defence to its enforcement under 

the terms of Article V(1)(e) of the New York Convention. To reach this conclusion, the district court

applied, for the first time in the United States, Article VII of the New York Convention which 

appeared to permit the use of more favourable provisions of United States domestic law on 

arbitration contained within Chapter One of the United States Federal Arbitration Act (FAA).8

This choice of using Article 7 of the NYC eventually became highly controversial. There happened 

to be many legal issues at stake and the controversial grounds adopted by the district court  seems to

have just remarkably briefed such underlying legal issues and had avoided full analysis of some of 

them. The court especially did not carefully examine the interplay between the FAA and the New 

York Convention thereby leaving little guidance and/or precedent for the resolution of similar future

conflicts over the recognition and enforcement of foreign arbitral awards and judgments especially 

with the way Article 7 was interpreted. It is fair to say that at best, the court's reasoning was 

insufficient and at worst it was incorrect.9

 

Now I would like to place an in-depth analysis of the relevant New York Convention provisions as 

well as relevant portions of the FAA and state law regarding enforcement of foreign judgments. 

7Albert Jan van den Berg (2014) Should the Setting Aside of the Arbitral Award be Abolished?

8YUVAL SHANY, S.T.O. (1998) CHROMALLOY: UNITED STATES LAW AND INTERNATIONAL 

ARBITRATION AT THE CROSSROADS

9Brennan, L. (2014) The Pemex case: The ghost of Chromalloy past?
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This then would be followed by a presentation of the facts and reasoning employed by the district 

court in Chromalloy and offers a critical analysis of the case especially regarding the problems 

posed by the court's reliance on Article VII of the New York Convention as the base of its decision. 

Furthermore, an examination of the relationship between relevant respective rules for the 

recognition of arbitral awards and foreign judgments would be given emphasis. I would also like to 

propose some guidelines for better handling of  such conflicts in the future  under Article V while 

considering all of the relevant interests posed in every individual case.

 

The Purpose and Meaning of Article VII

 

To date, one of the more controversial and thought provoking aspects of the New York Convention 

can be found in Article VII which deems to constitute a "more favourable right" provision. This 

particular Article has been interpreted as reaching out for the application of a state's domestic or 

treaty law when such law provides more liberal and less restrictive grounds for enforcement than 

comparison with the Convention. This in turn allows the party seeking enforcement to choose the 

body of law more favourable to their particular case. The New York Convention thereby represents 

a somewhat minimum standard from which signatory states cannot derogate from completely but 

which permits states to hold on to existing liberal norms and/or take further more unilateral steps to 

facilitate enforcement.

 

European courts have also traditionally seem to have supported this interpretation of Article VII as a

"more favourable right" provision. Interestingly in the particular case regarding Chromalloy are the 

recent decisions of French courts applying Article VII in cases where an award has been set aside 

by a competent authority or a domestic court where the award was originally rendered. In 1981, 

Moreover, France also enacted a specific statute regarding international arbitration that limited the 

grounds for no recognition and enforcement of foreign awards.10

Through this particular legislation, French courts may not and in other words, do not have to refuse 

enforcement of a foreign award on the ground that the award was set aside in the country of origin 

where the award was rendered. To date, since this law's enactment, French courts have held that a 

10Davis, K. (2002) UNOONVENTIONAL WISDOM : A NEW LOOK AT ARTICLE V AND VII OF THE 

CONVENTION ON RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS.
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party seeking enforcement may rely via the interpretation of Article VII along with the more 

favourable provisions of French law which views that setting aside of an award by a court at the 

situs as not being a proper defence to halt its recognition and enforcement.

 

In the meantime regarding the related law, there has been no United States court decision which has 

analysed deeply the proper interpretation of Article VII. For example in Parsons & Whittemore 

Overseas Co. v. Societe Generale de l'Industrie du Papier, was a case which addressed Article V, the

Second Circuit found that the basic primary goal of the Convention as a whole was to remove 

obstacles to enforcement and pointed out that the Convention's "general pro-enforcement bias."' 

Therefore such a bias conforms with the well-established United States public policy in favour of 

international arbitration and seeks to offer support to the prevailing international interpretation of 

Article VII. 11

Therefore, from a personal critical perspective, it appears the drafters of the New York Convention 

were willing to sacrifice, to a certain degree, the Convention's uniformity goal in order to allow 

parties to make use of more flexible and favourable domestic standards for enforcement of foreign 

arbitral awards. Its worth of noting here that while the Convention's concept works, not much 

clarity and guidance is showered on the exact scope of Article VII.

 

This ambiguity  regarding the preference for enforceability over uniformity in my view, sort of 

reflects signs of pragmatic illustrations rather than ideological ones. considerations  However, it can

be safe to say that the drafters of the Convention  would not have intended new obstacles to the 

recognition and enforcement of awards as giving thought to all hassles and hurdles in trying to set 

up uniformity with more than a hundred signatories.

TENSIONS AND INTERPLAY BETWEEN ARTICLES V  AND VII 

At large, it can thus noted thatArticle VII can thus be viewed and understood as a green signal in the

direction of greater enforcement at the cost of a degree of uniformity. This argument can be 

strengthened  given the manner in which this particular Article  effectively imports domestic 

rules/laws into the operation of an international legal instrument thereby supporting the overall 

11Albert Jan van den Berg (2014) Should the Setting Aside of the Arbitral Award be Abolished?
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primary theme of the NYC, which is namely to ease the enforcement of foreign arbitral awards. But

nevertheless, this interpretation has brought up some tension between its provisions and those of 

Article V which sets out an exclusive list of grounds for nonrecognition.  Therefore this represents a

strong step towards achieving uniformity of practice among countries who are party to the 

Convention. 12

It is quite clear that counties generally tend to stick with the uniform standards laid out in Article V 

Therefore this thought provoking yet interesting tension between enforceability on one side of the 

coin and uniformity on the other, however, can in fact be at least partially be made to co-exist in 

perfect harmony by noting that both of these articles promote the same objective which is the 

recognition and enforcement of foreign awards.

 

The more deeper tension is the potential and quite dangerous divergence between the two articles 

when it comes to judicial competence to evaluate awards and also regarding which article should 

control in the event of any arising conflict. In our case in hand, Chromalloy, the court chose to 

apply Article VII, it can be worthy of mention here that the power to review the award impliedly 

belongs to the domestic US district court where enforcement is sought. However, there are also 

some strong arguments in relation to vesting such authority in the courts. As we know while arbitral

decisions cannot be appealed in general. Courts at the situs are often in a better position then foreign

courts to review the proceedings for conformity with procedural regularities and guard them against

any possible manifest miscarriages of justice. Furthermore, many scholars and commentators have 

argued that the courts at the place where the award was rendered should in fact possess the ultimate 

competence to determine an award's validity and simultaneously creating a shield that may protect a

losing party's assets worldwide. 13

CHROMALLOY v ARE

THE CASE FACTS

It all started on June 16, 1988 when Chromalloy Aeroservices (CAS), a Delaware corporation with 

12Stewart mcclendon, 'Enforcement of Foreign Arbitral Awards in the United 

States' (Northwesternedu, 1982)<http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?

article=1113&context=njilb>

13Davis, K. (2002) UNOONVENTIONAL WISDOM : A NEW LOOK AT ARTICLE V AND VII OF THE 

CONVENTION ON RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

12



its primary place of business in San Antonio, Texas -USA,  entered into a contract with the Arab 

Republic of Egypt [ARE] to perform inspection, repair, and upgrade services on Egyptian Air Force

helicopters. Also attached to the contract was an agreement stating that "any dispute or difference 

arising from th[e] contract" would be referred to arbitration, the decision thereof being "final and 

binding" and not subject to "any appeal or other recourse.'14

After several delays and adjustments to the original schedule, Egypt, citing delays in the works, 

notified CAS's representatives in Cairo on December 2, 1991 that it wanted to and was thereby 

terminating the contract. After notifying Egypt that it "did not accept the notice of cancellation," 

CAS went to initiate arbitration proceedings which eventually took place in Cairo under Egyptian 

law and was governed by the UNCITRAL Arbitration Rules.

 

Then on August 24, 1994, the Arbitral Tribunal issued its award by which the tribunal held that, 

under Egyptian law Egypt was not entitled to terminate the contract because the formal notice 

period in the contract was never clearly expressed and therefore in any case, the prerequisite 

conditions for such  termination did not exist. But Egypt refused to pay the award and on October 

28, 1994, CAS filed an objection against recognition and enforcement of the award in the United 

States District Court for the District of Columbia. Moreover, on November 13, 1994, Egypt 

petitioned the Egyptian Court of Appeals in Cairo for nullification of this award. Following this, 

Egypt then filed a petition with the district court in Washington on March 1, 1995, seeking a stay of 

the proceedings pending the decision of the Cairo Court.

 

 Although while this motion was denied, the final decision of the Cairo Court preceded that of the 

district court anyway and gave its decision and on December 5, 1995, the Cairo Court of Appeals 

nullified the arbitral award, referring that the alleged failure of the arbitrators to apply Egyptian 

administrative law.15

 The reasoning according to the Cairo Court was that the application of Egyptian administrative law

instead of using civil law would have given more space/privilege to the government in its relations 

14U. S. District Court for the District of Columbia (1996) Matter of Chromalloy Aeroservices (Arab 

republic), 939 F. Supp. 907 (D.D.C. 1996)

15U. S. District Court for the District of Columbia (1996) Matter of Chromalloy Aeroservices (Arab 

republic), 939 F. Supp. 907 (D.D.C. 1996)
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with private entities. Therefore this misapplication amounted to a failure to apply the choice of law 

of the parties, and therefore gave rise for grounds for the award's nullification under Article 53(1)(d)

of the Egyptian Law of Arbitration. Despite this action of the Cairo Court of Appeals, however, on 

July 31, 1996, the district court in Columbia granted CAS's petition to recognize and enforce the 

arbitral award in the United States.

 

COURT'S REASONING

The district court in Columbia, USA, justified its decision based on the following two reasons. First 

up, the court held that the provisions of Article VII of the New York Convention are more 

favourable and had enabled CAS to invoke Chapter One of the FAA in order for the recognition and

enforcement of its award.

 

 The setting aside of an award by a foreign court did not in fact bring up a ground for the no 

enforcement under section 10 of the FAA and in relation to the conditions for the application of the 

common law doctrine of "manifest disregard of the law" was therefore not met and this led to the 

court enforcing the award. Despite Article V(1)(e) of the New York Convention recognizes the 

setting aside of an award by a court where the award was originally is rendered as a possible ground

at the court's discretion for no enforcement, Egypt was unable to rely upon this provision because 

CAS's right to invoke and utilize the more favourable provisions of domestic [USA] law through 

Article VII had in turn superseded Egypt's claim under Article V.

I also agree that Article V gives courts only discretion to deny recognition of arbitral awards but 

doesn't need to with the use of the word 'may' in context and therefore it cannot be construed as 

creating the sort of instrument right in enforcement of the foreign judgment that Egypt wanted to 

claim.16

The second line of reasoning addressed by this court was the effect relating to the judgment of the 

Cairo Court of Appeals. The district court held that the judgment did not merit recognition in the 

United States just because the Egyptian court portrayed somewhat severe hostility towards the 

institution of arbitration. Moreover the court held that by enforcing this arbitral award would not 

violate the strong United States public policy in favour of arbitration as argued by Egypt.

16YUVAL SHANY, S.T.O. (1998) CHROMALLOY: UNITED STATES LAW AND INTERNATIONAL 

ARBITRATION AT THE CROSSROADS.
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COURT'S RELIANCE ON ARTICLE      VII

Despite the fact that the Chromalloy decision was not appealed, it  raises a lot of eyebrows and 

attracts serious reconsideration. Prima facie on the facts it is hard to argue whether the case's 

ultimate result was correct or not, but its theoretical arguments and practical effects created based 

on the above  mentioned two lines of reasoning regarding award recognition and enforcement are 

quite complicated.  The decision of Chromalloy is not only important to the parties or countries in 

issue but rather to an international base which is the need for an uniform interpretation and  

application of treaty instruments just like the New York Convention to help resolve transnational or 

international arbitration and enforcement disputes. 17

The drama which arose in Chromalloy created a number of structural inadequacies in both the FAA 

and the New York Convention and even then, this thin line delicate interplay between these two 

instruments was neglected by the court. Therefore it’s safe to say that this decision's incompetency 

to frame and address the legal issues according with the legal instruments they had proven to be 

unfortunate given their significance, importance and the precedent they may set.

 

The following part of my essay analyses the Chromalloy decision in relation to the court relying 

upon Article VII of the Convention to make its decision has proved to be rather incorrect. The 

court's reliance on Article VII brings up two key issues/problems. First up is in relation to the 

importation of domestic norms enabled by virtue of Article VII, in fact stirs in a significant 

proportion of disunity into the NYC itself. Such disunity causes detraction from the Convention's 

goals when domestic norms/ national legislation which has been effectively imported and utilized 

cause serious diverges from the standards for non-enforcement aimed/foreseen in Article V of the 

NYC.

 

Mere reliance on Article VII tends to be usually highly problematic because that it sort of allows a 

court to view the arbitral award in question through the perspective of its national arbitration law. 

This is turn eventually makes courts to avoid the main aim of the NYC in a large way. Such dangers

of heavy reliance of Article VII were also witnessed in the French and Swiss Hilmarton litigations.

17Davis, K. (2002) UNOONVENTIONAL WISDOM : A NEW LOOK AT ARTICLE V AND VII OF THE 

CONVENTION ON RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS
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Secondly, a slightly greater problem may in fact exist under United States law which is namely the 

inapplicability of the enforcement provisions of Chapter One of the FAA to international arbitration.

Even if this was the case, the district court's usage of Article VII was not only not that competent in 

relation to its policy implications but also relatively improper, this is simply because there would be

no more favourable rights available under domestic law.

 

The other alternative for the district court’s decision could have been based on applying Article 5 of 

the NYC and reaching the same conclusion instead on its reliance on Article VII of the New York 

Convention, and more specifically section 10 of the FAA [Federal Arbitration Act] which has 

attracted a lot of substantial criticism. Via this approach, the court could have exercised a significant

and acceptable degree of discretion in assisting enforcement without having had to introduce a 

diverging and uniformity disrupting concept to the Convention as a whole

COURT'S RELIANCE ON ARTICLE      V

The language used by the drafters regarding Article V, specifically in its use of the term "may," 

seems to point out the discretionary element of the defences in relation to enforcement of awards 

available under this particular Article.  However, this discretion appears to be in sharp contrast to 

Article III which states that the Convention's central obligation is that courts of "[e]ach contracting 

state shall recognize . . and enforce" foreign arbitral awards. When looked at together, the interplay 

and inter-connection  between these two Articles illustrates that while refusal to recognize and 

enforce an award in a situation where none of the Article V defences is available would be a clear 

breach of the aim and spirit of the  Convention. 19

THE US COURT'S USE OF THE FEDERAL ARBITRATION ACT [FAA]

The case of Chromalloy raised many thought provoking and interesting questions of international 

law relating to the interconnection, co-incidence and interplay between a foreign arbitral award and 

a domestic judgment nullifying it as seen in Egypt.  However, on a unfortunate note, the district 

court's decision seems to have failed to address a number of these legal complexities. Despite the 

emphasis of the court on Article VII of the New York Convention falls in place with the accepted 

19YUVAL SHANY, S.T.O. (1998) CHROMALLOY: UNITED STATES LAW AND INTERNATIONAL 

ARBITRATION AT THE CROSSROADS
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interpretation of that Article, the reference to Chapter One of the FAA as the governing law for 

granting effect and enforcing the award seems to have crossed the line and can be deemed 

inappropriate.

 

The actual aim and language of section 10 of the FAA sort of  indicates that it was not intended to 

be applied to cases involving international arbitration and the grounds for non-enforcement 

depending on this piece of legislation portrayed its narrow scope.

 

Moreover, the enactment of Chapter Two, which specifically relates to the reference of exclusivity 

of grounds for none enforcement found in the New York Convention under section 207, supports 

the contention that the USA district court's application of Article VII was in fact totally incorrect. To

add insult to injury, such a misapplication is even more problematic by utilizing to Article VII, by 

doing so  the court failed to give significant weight to one of the primary goals of the NYC the 

promotion of uniformity. Instead iof this, the court's decision in Chromalloy could have been better 

founded and more solid if it had resorted to the flexible grounds by using the discretion provision 

by virtue Article V of the Convention 20 

ANALYSIS OF THE FRENCH COURT'S DISCRETION

In 1997, similar success was achieved by CAS in France when the same arbitral award was declared

enforceable locally by the Tribunal de Grande of Paris. This happened several months before it was 

nullified by the Court of Appeal of Cairo. Nevertheless, Egypt requested to overturn this decision as

it violated the 1982 Franco-Egyptian Treaty of Judicial Cooperation which proved that arbitral 

awards rendered in one of the signatory states were enforceable in the other in accordance with the 

NYC. However, the French court's reasoning was that this particular Treaty had unreserved 

reference to the NYC thereby the court utilized Article 7 of the NYC instead to reach its conclusion.

21

20Francisco González de Cossío (no date) ENFORCEMENT OF ANNULLED AWARDS: TOWARDS A 

BETTER ANALYTICAL APPROACH.

21DLA PIPER (2016) A CASE OF WINNING THE BATTLE AND LOSING THE WAR: YUKOS V RUSSIAN

FEDERATION.
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CASE LAW ANALYSIS IN LINE WITH CHROMALLOY

 

THE NORSOLOR CASE

In this particular case, a rather shock approach was taken up by the arbitrators involved. They 

happened to apply the doctrine of lex mercatoria [this is referred to as the modern day transnational 

rules] in a broader way to the dispute of the case as there was a empty spot as to the choice of 

preferred law by the parties 3. This instance gave the French Cour de cassation an opportunity to 

explain and clarify the interplay/interconnection between the inter-related provisions of Article V (i)

(e) and Article VI1 (I) of the New York Convention respectively. 25

As mentioned in detail in this paper, Article V (i)(e) of the New York Convention states in relevant 

part that the “recognition and enforcement of the award may be refused . . . only if. . . the award . . . 

has been set aside or suspended by a competent authority of the country in which . . . the award was 

made. Then there is Article VI1 (I), which provides that the Convention shall not “deprive any party

of any right he may have to avail himself of an arbitral award in this manner and to the extent 

allowed by the law or treaties of the country where such award is sought to be relied on.26

The dispute in this case was between a French company named Ugilor [which was later renamed 

Norsolor] and a Turkish entity by the name of Pabalk which dealt with a termination of a 

commercial [agency] contract amongst the two named parties. As a result the ICC [International 

Chamber of Commerce], with its seat in Vienna ruled the French company to pay different sums 

based on transnational rules and not based however, based on the law of a particular state. This 

award was recognized was recognized both in France and Austria at its inception. Following this, 

the Vienna Court of Appeal, set aside this award partially stating the reason that the grounds upon 

by the arbitral initially was based purely on transnational rules instead of the law of a particular 

state. The next action was taken by the Tribunal de grande instance of Paris which recognized the 

award. This award was then reversed by the Paris Court of Appeal, citing its refusal based on the 

recognition of  the nullified decision on Article V (l)(e) of the New York Convention .

25  E. Gaillard, Thirty Years of Lex Mercatoria: Towards the Selective Application of Transnational Rules, 1 O ICSID 
Rev.-FILJ 208 (1995) 

26 Convention on the Recognition and Enforcement of Foreign Arbitral Awards of June 10, 1958 (the New York 
Convention), 330 U.N.T.S. 38 (1959), Article V(l)(e) 
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But however, in a chain of events, the Cour de cassation in its decision on October 9, 1984, 

overturned  the Court of Appeal's judgement. It utilized Article VI1 of the New York Convention 

and Article 12 of the French New Code of Civil Procedure in its assessment. This Court stated that 

this award can be enforced under the Article VI1 of the New York Convention and also going by the

French law provision by virtue of Article 12 of the New Code of Civil Procedure. The latter needed 

the Court of Appeal to examine as to what level that French law would go against the enforcement 

of this award.

 

Regarding this decision, an interesting commentary was made by Goldman [1985] 11, where he 

indicated that the court involved was not given the chance to determine the award under the French 

law whether an award rendered void at situs could be enforced in another jurisdiction. The issue 

pointed out was what could have happened if this award was resubmitted to another lower court, 

this in fact never rose uo as the Austrian Supreme Court reversed the Vienna Court of Appeal's 

decision. The decision is however clear that Article  VI1 of the New York Convention takes 

precedence in circumstances which also involves  Article V.  Eventually it seems clear that the court

in having done so, had opened the way to apply the “more favourable rule principle” in order to 

enforce an award rendered void at a court at situs. 27

THE HILMARTON CASE

This is another landmark case among arbitral commentators, pundits and specialists due to the issue 

in hand. The case involved the payment required by a commission by a French corporation named 

OTV to Hilmarton which was an English entity in relation to a contract concluded in Algeria.

.The sole arbitrator in this case on 19th April 1988, held that, based on the Algerian law grounds in 

question, the commission was not due even on consideration of lex contractus. Thereby as a result 

stopped payments due to all intermediaries involved in relation to the surrounding circumstances

 

The first award, by virtue of the Tribunal de grande's decision given on 27th February 1990, ended 

up was recognizing and enforcing award. At the same time, parallel to this, the English company 

Hilmarton, started court proceedings in Switzerland in order to set aside this award.  Hilmarton 

27 A.J. van de Berg, The New York Arbitration Convention of 1988 (1981) 
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succeeded in doing so as he Court of Justice of the Canton of Geneva on the 17th November 1989 

set aside this award which was confirmed by the Swiss Federal Tribunal in a decision given on 

17th April 1990 which happened to be after the award was enforced in France by the Paris Tribunal 

de grande.28

The key issue arose was brought in front of the Paris Court of Appeal to decide on whether an 

award can be recognized in France when it has been already set aside at the country where it was 

awarded.

The Paris Court of Appeal granted a decision on the 19th of December 1991, which stated that by 

application of Article VI1 of the New York Convention, the court need not refuse enforcement 

unless the national law so demands. This in turn also brings a balance the argument brought about 

by Article V (l)(e) of the Convention. Moreover, interestingly, citing  Article 1502 of the New Code 

of Civil Procedure, the court noticed that the fact that an award has been held void at situs, does it 

make it a reason to not enforce it. Eventually and quite importantly, the court mentioned that at 

large, it was not contrary to the French notion of international public policy even where such an 

award is enforced in France. To strengthen this argument, the Cour de cassationin March 1994, 

added d that the underlying award was an international award thereby not necessarily imbedded into

any Swiss legal order. Therefore its existence was carried on despite it was set aside and the fact 

that it was recognized in France had nothing contrary with the doctrine of international public 

policy in general.

As a result of this reasoning by the  Paris Court of Appeal, quite a number of uncertainties cropped 

up regarding the French law's practice of accepting awards rendered void at situs. Specifically, an 

unresolved dispute lingered around whether it was possible to so recognize every an award can be 

identified as an international one under French law. Nevertheless,  it happened to be crystal clear 

that this decision too affirmed the Norsolor judgement as it dealt with recognition of an award in 

France which was originally rendered void in the country of its origin. This issue rolled over to 

further arbitral proceedings initiated in Switzerland, which provided the French courts with a 

chance to explain and reason its decision in this field of enforcement of already void awards.

 

Furthermore, a second award had been granted on the 10th of April 1992. , where Hilmarton 

acquired the right to receive its commission. This second award was enforced by the Tribunal de 

28Smith, Reed. "Enforcement Of Arbitration Awards In France". Lexology.com
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Grande instance of Nanterre on the 25th of February 1993. Coincidently, Hilmarton on the 17th of 

April 1990 received an order which recognized the Swiss Federal Tribunal's which initially had set 

aside the first arbitral award. 28

 Subsequently after the above mentioned two awards by the Nanterre Court, two conflicting awards 

involving the same parties and the same dispute happened to coexist side by side within French 

Legal order. This therefore indicates an unsustainable incident. However, the Versailles Court of 

Appeal approved the decisions of the Nanterre Court on 29th June 1995 in relation to two decisions

made. The Versailles Court of Appeal underlined its reasoning that the enforcement of the first 

award in fact didn't “crystallize” the underlying dispute in the French legal order. It also held that 

the first award's recognition was not a barrier of any sort to the recognition of the second award 

[which was a conflicting one]

 

The Cour de cassation on the 10th of June reversed the Swiss Versailles Court of Appeal's decisions.

The reasoning was dependent on Article 135 1 of the French Civil Code in relation to its res judicata

thereby the existing uncertainty was shredded off. Ultimately, although it was set aside in 

Switzerland, only the first award rendered survived in the French legal order thereby was 

recognized in France . This particular instance in relation to recognition of foreign arbitral awards 

rendered void in the country of situs, took away any remaining doubts on the part of French law that

the latter can certainly enforce such awards. The next step forward or in other words, a new way of 

applying this French law reasoning was clarified and explained further in Chromalloy thereby 

making it a landmark case. 

THE PEMEX CASE

In a quite recent case of Pemex which took place in 2014, a similar situation arose. As to that of 

Chromalloy The   set aside Southern District of New York enforced an arbitration award which was 

already set aside by the court at the seat of arbitration which happened to be Mexico this time 

around. This incident arose many eyebrows amongst the global arbitration community citing 

28Benichou Vanessa , 'The Enforcement of International Arbitration Awards Annulled In Their Country Of 

Origin: The French Approach '(Americanbarorg, August 

2014) <http://www.americanbar.org/content/dam/aba/events/international_law/2014/11/2014-aba-north-america-

regional-forum/Transcending%20overignty.authcheckdam.pdf
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militaries to the Chromalloy decision although this case differed on its facts. Moreover, 

interestingly, this was the only reported case which produced a similar result to that of the 1996 

Chromalloy decision after almost a two decade timeline even though they were based on different 

legal reasons. 30

The Pemex case facts involved an arbitral tribunal in Mexico City awarding an ICC arbitration 

award which was roughly valued at around $400 million US. The respondent successfully got the 

award set aside at a Mexican national court but however, this did not refrain Judge Alvin  

Hellerstein at the Southern District of New York  from enforcing it in the United States. The 

Mexican court which set aside the arbitral award based its reasoning as follows. The key ground 

turned out to be that this case was in fact was not suitable for arbitration, showing signs of an 

inarbitrable nature thereby ruled that the case had an administrative nature. Moreover, the court 

utilized a law which came into force after the two arbitral parties had initially entered into the 

commercial contract.  This court rendered its decision after the statute of limitations was enacted, 

which meant that time had ran out for the respondent COMMISA to file a case in the district court 

to decide on administrative matters. 

In the meantime, the Second circuit in the USA referred the case to Judge A Hellerstein to express 

views on the Mexican court rendering the award void. The judge based his conclusions on two  

circuit cases namely Baker Marine case and the TermoRio v Electranta case respectively. These 

circuit cases illustrated that a nullification witnessed at the seat of arbitration would not necessarily 

make the same award enforceable in another jurisdiction. 

Judge Hellerstein expressed that the Mexican court which abandoned the award had apparently 

violated “basic notions of justice” to so reach its nullification thereby the same conclusion need not 

be followed by the Southern District of New York. The judge specifically pointed out that, when the

claimant commenced arbitration proceedings against the respondent PEP, it had reasonable grounds 

to believe that the dispute in hand was arbitrable. Furthermore, the judge added that notions of 

unfairness was triggered when the Mexican court made the claimant empty handed due to the 

nullification. Specifically based on the fact that, the statute of limitations only gave a mere 45 day 

30 Brennan Lorraine , 'The Pemex case: the Ghost of Chromalloy Past?' (Kluwer Arbitration Blog, October 15, 

2014 )<http://kluwerarbitrationblog.com/2014/10/15/the-pemex-case-the-ghost-of-chromalloy-past/
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period deadline, was quite unfair in the eyes of  the Southern District of New York.

 

While the Pemex case decision by the Southern District of New York made no express reference to 

Chromalloy, does it imply that the blessing in disguise of Chromalloy stills liggers after two 

decades?  Would this case, whether or not influenced by Chromalloy, open up any floodgates in the 

USA to enforce already nullified awards at situs? Why should the claimant be a victim in the spider 

web of the court decision at the seat of arbitration?. Its almost a fact that, cases with similar 

circumstances would crop up in the future, although every case would differ on its facts, this 

approach as seen in Chromalloy could pave the path to help claimants/investors to free themselves 

from the rigidity of the jurisdiction of the seat of arbitration 

COMPARISIONS OF DIFFERENT JURISDICTIONS AND PRACTICAL BENEFITS

 THE ENGLISH APPROACH

For example in England, a common law jurisdiction, which has been quite dominant over the years 

and still is, is that arbitration seat is the same of a municipal jurisdiction’s forum. So accordingly 

under this view, the designated arbitration seat almost dictates the arbitration agreement in the first 

place. This takes place either directly or by virtue of designation of the applicable law.

Moreover, this arbitral seat regulates the composition, the arbitral procedure, even formation of the 

arbitral tribunal and ultimately the form of the award. The courts at the seat of arbitration also 

overviews the proper functioning of the arbitration's procedural aspects and eventually the whether 

to enforce [confirm] or set aside the award given. So by following this approach, the seat guides the 

entire procedure to the end in the seat where it happens to take place.24

THE FRENCH LAW APPROACH

In comparison to the other approach witnessed in France and other countries with civil law 

traditions is dominantly where, the seat of arbitration seems to have been chosen for little more or 

less than the sake of convenience. Basically, arbitral tribunals are not required to act like the 

national courts of any given state just because they have their seat in existence  In such 

24Stewart mcclendon, 'Enforcement of Foreign Arbitral Awards in the United 

States' (Northwesternedu, 1982)<http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?

article=1113&context=njilb
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jurisdictions, arbitrators do not extract their powers from the state where they are based but rather 

collectively from existing legal orders available, also from the  arbitration agreement's validity and 

the award itself. Its safe to say at this given instance that arbitrators seem to have no forum in a 

country like France for example.  This in turn means that arbitrators need not follow the choice of 

law rules of a forum thereby they end up having more discretion in relation to the substantive rules 

applicable to the underlying dispute.

 

It seems that these two vital differences have collaborated to blur the key question here which s the 

unresolved dispute of whether the arbitral seat id critical during the examination of enforcement of 

awards which have already been set aside at situs. The difference of opinions expressed by both 

different types of jurisdiction kind of show that it not sufficient to reach a conclusion as to why 

awards rendered void at situs have eventually been enforced.

Another thought provoking relevant question that crops up at this instance is that -

Can an award be enforced even if it has been set aside by a national court/s of the seat of the 

arbitration?. The simple answer would be that if the award has got its binding force from a legal 

order of the state of situs and then when a higher court rules out on a lower court's decision of 

enforcement then the obvious answer would eventually be enforceable. For example, its quite clear 

that a foreign jurisdiction would never recognize a ruling by the English High Court which has or 

had been overruled by the House of Lords. So the dispute is clearly where the law of the seat of the 

arbitration has no precedence over the law of the place of enforcement currently its quite clear that 

French courts can indeed recognize such arbitral awards. An in-depth analysis of the following three

cases illustrates this fact.

Has the he French practice proved itself as a healthy one and would it assist in achieving such 

clarity?

?The French law/practice in this regard by virtue of the Hilmarton-Norsolur- Chromalloy cases, 

makes it crystal clear the reason/s as to why the award was rendered void at situs sparks no 

relevance thereby can be safely ignored. Despite this being rather a contradictory statement, what 

are the underlying reason/s for such a practice and are there any potential benefits foreseeable in the

eyes of international arbitration per say to achieve more clarity regarding the topic in hand   Can 

such practice act as a guardian to similar cases that may crop up in the future? . Is it worth it to 
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criticise that this practice is not critical after all and that it is a choice of the lesser evil?

 

Awards which have been already rendered void at situs may be enforced in France if they satisfy the

requirements contained in Articles 1502 and 1504 of the French New Code of Civil Procedure. So 

could a similar enactment by all member states of the NYC help achieve such clarity although this 

would be at the expense of arbitral awards declared null at situs but nevertheless were rendered 

valid by an arbitral tribunal initially?  On a personal view this carries a lot of weight and would be 

the right way forward.. A way by which to enforce international arbitral awards thereby helping 

claimants and simultaneously promoting international arbitration as a healthy practice by creating 

more trust and clarity in the arbitral system as a whole. 29

PRACTICAL BENEFITS OF THE CHROMALLOY APPROACH

 

Creation of a one stop shop for all international arbitration awards 

At large, all international arbitration awards would benefit from this approach going by the legacy 

in the Norsolar-Hilmarton legacy and utilization of the reasoning in Chromalloy. The focus here 

liggers around the word 'international award' and supplemented by the Cour de cassation's 

Hilmarton judgment in March 23, 1994, which stated that since the award given in Switzerland was 

an international one so therefore not one which was embedded in the legal order of the country. The 

wording here although quite unclear and lacks unambiguity, was the foundation on which the court 

placed its decision. So does ambiguity arise if 'interpretation' doesn't take place into the legal order 

of the arbitral seat then could all such awards be enforced be France ? If so, what awards could be 

seemed into this category of non integration at situs ? So why can't all 'international' awards be so 

construed thereby solving at least a theoretical evaluation in order to achieve more clarity ?

 

Another useful supplement in this regard can be derived from the decision in Chromalloy on the 

11th January 1997. The Paris Court of Appeal stated that the award in question was an international 

29 Francisco González de Cossío (no date) ENFORCEMENT OF ANNULLED AWARDS: TOWARDS A 

BETTER ANALYTICAL APPROACH.  http://www.gdca.com.mx/PDF/arbitraje/Enforcement%20of

%20Annulled%20Awards.%20Towards%20a%20Better%20Analytical%20Approach.pdf 
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one and not which was not, once again, integrated by definition in the legal order of  Egypt.31 This 

then led  to the court enforcing the award as the the Paris Court of Appeal never found any 

expressly mention of such integration in the judicial system of Egypt which was the state of the 

arbitral seat. A critical key point to note in this particular circumstance would be that, any awards 

which encompass of purely internal/domestic matters in any given country between domestic 

parties who are located locally, dealing with matters which relate to such a domestic nature, usually 

seem to be legally existent by way of their integration  in the judicial system of that given country.

 

General encouragement to parties to utilize international commenced arbitration in relation 

to the seat of arbitration

The Chromalloy approach could certainly cut down doubts on rigidness of arbitral seat courts 

thereby shower more faith and confidence in the international arbitral system as a whole. The 

reason being more new states will be confident to enter into arbitration or even when choosing the 

sat of arbitration as they would have belief that an arbitral award would have a better chance of 

enforcement.  Furthermore, in relation to nationals that have painstakingly acquired a seat of 

arbitration., failure to enforce an international arbitration award by their own national courts could 

have the ultimate result of not encouraging them from seeking international arbitration in the long 

run. .59 For example, the above point makes It clear that parties, especially claimants would prefer 

to choose the French seat of arbitration or try enforce an award in a French national court, as the 

chances of enforceability would be high probability. 32

The mere inclusion of an arbitration clause indeed showers upon a legitimate expectation to the 

parties’ involved that any breach of contract would entitle them to a suitable remedy without having

to seek litigation. Such expectation does not necessarily only apply to the award's state of origin but

also to the parties involved, this is despite the fact that even if state of the seat of arbitration doesn't 

happen to be one of them. After an arbitral award has been painstakingly obtained by the claimant, 

after having spent valuable amount of resources as in time, money and effort, the claimants 

31Davis, K. (2002) UNOONVENTIONAL WISDOM : A NEW LOOK AT ARTICLE V AND VII OF THE 

CONVENTION ON RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS. Available 

at: http://www.tilj.org/content/journal/37/num1/Davis43.pdf 

32 Stewart mcclendon, 'Enforcement of Foreign Arbitral Awards in the United 

States' (Northwesternedu, 1982)<http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?

article=1113&context=njilb
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legitimate expectation now propels to another new level of certainty and this has to preserved. 

Although this doesn't have to be at the expense of any wrong decisions made but on the other side 

of the coin, arbitral decisions are final thereby some sort of guarantee must be showered upon it 

when awarded, without having to go home with a pot of gold awarded for a breach of contract 

which is not fully guaranteed as yet.

 

Some relief for struggle against crawling arbitral awards

From a theoretical point of view, an arbitral award could also turn out to be a 'crawling award'. This 

means although it becomes nullified in one place, it still might be enforced in another thereby 

floating around through different courts and jurisdictions. This has been an area of concern even in 

relation to other international concepts/doctrines of law, for example where immunity from 

enforcement of an award could benefit from another state via a commercial exception. 33

In terms of an arbitral award, which has been crawling around or limping on its last limb, due the 

division of the world into different sovereign states, due to the nonexistence of a super national 

jurisdiction/ legal provision which sets precedence to confirm an award, the ultimate victim is a 

claimant with an arbitral award already in hand. In other words, due to such diversity in 

jurisdictional systems, why should such a claimant suffer with such a limping award ?. Therefore, it 

seems reasonably fair to encourage the Chromalloy approach and respecting the different 

judgements that might be granted to value diversity of sovereign states and simultaneously bring 

more clarity. This then would encourage such decisions made for the benefit of the trust placed on 

international arbitration as a whole and promote it.

To achieve a sense of neutrality

The long-term concern over the Chromalloy approach has been that, it would be a device favourable

to parties in the state of enforcement compared to foreign interests. But this thought cannot be 

proven without any reliable fact/s to supplement it as case law does not portray any sound 

conclusion in this regard.

For example, in the Norsolor case, the French investor was required to pay compensation to the 

claimant which was a Turkish entity thereby harmed the former despite being a local entity. On the 

33 H. Holtzman, A Task for the 21st Century: Creating a New International Court for Resolving Disputes on the 
Enforceability of Awards, in The Internalization of International Arbitration (1995). 
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other hand in the Hilmarton case, the French corporation was entitled to the award thereby 

benefitting from this French approach when its enforced an already nullified already at situs. More 

importantly, in Chromalloy, the enforcement of an award set aside in the Arab Republic of Egypt in 

fact, benefited and American entity thereby triggering no French interests. 34

A thought provoking issue that could arise now, even from a lay man's prespective would be that, 

would this Crhomalloy approach be unfavourable to French parties in general ?Would it be unfair 

for respondents having assets in France tot be deprived of more easily ?. It seems clear from the 

above case analysis that the French approach is unbiased but rather brings about more certainty that 

the right decision will be eventually be made, at the same time showering the claimant with some 

hope. So this unbiased approach could be adopted by all signatory jurisdictions of the NYC to bring

more nuetrality, clarity and certainty to this approach. 

To preserve the imtention of arbitral parties while choosing international arbitration 

Arbitration  as globally well renowned, is a private act and this includes the rendered arbitral award.

It seems quite an unambigious approach that countries around the world tend not to endorse the 

award prior to the review process of their national courts. However, as seen in Chromalloy, the 

legitimacy of this particular review process at the seat of arbitration that might lead to a divergence 

of another court in another state of enforcement. Such a astrong legitimacy of review by a court at 

the seat of arbitration could depend on many factors suc as the presumed intention of the parties. 

Simply put, such intention would be to get a suitable remedy by means of arbitration if there 

happens to be any breach of contract, therefore the legitimacy of review of a national court at the 

seat of arbitration should in no way be of any hindrance to achieve this presumed intention. At 

large, its most important that the right decision is made.35

The purpose and intention of the 1961 European Convention outlines a more suitable 

approach   

At present, this 1961 Convention has 27 European signatories. In comparison to the related 

34Volz Jane , 'Foreign Arbitral Awards: Enforcing the Award against the Recalcitrant Loser' (William Mitchell 

Law Review, November 1996)<http://open.mitchellhamline.edu/cgi/viewcontent.cgi?article=2190&context=wmlr

35McLaughlin, jo. and Genevro, L. (1986) Enforcement of Arbitral Awards under the New York Convention 

- Practice in U.S. Courts.  http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?

article=1034&context=bjil Berkeley Journal of International Law
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provisions of the NYC, this legal source makes it clear in relation to when an arbitral award can be 

set aside. On a personal note, the wording of this convention conveys a more shield than a sword 

type approach thus narrowing the circumstances for refusal of encouragement and rather focusing 

on assisting enforcement.

Interestingly, an important contribution of this Convention revolves in its content which expresses 

when setting aside of an award in its seat may only serve as a ground for further refusal of 

enforcement if it happens to drop into one of four grounds as follows. Firstly comes incapacity, 

secondly invalidity of the arbitration agreement, thirdly any violation of the due process and finally 

arbitrators exceeding any of the arbitration agreement's terms, the tribunal's constitution, conduct of 

the proceedings which had happened against any will of the parties or arbitral seat's state law.

The above mentioned provisions provide an excellent insight to how the NYC could also be looked 

into at in relation to similar cases like Chromalloy and promote ways to reduce refusals of 

enforcement even when an award has been nullified  at its seat 

 

CONS OF THE CHROMALLOY APPROACH AND THEIR COUNTER.ARGUEMENTS 

TO DEFEND THE THESIS QUESTION

 

UNCERTAINTY WHICH MAY OPEN UP THE FLOODGATES

A rather popular and universal argument against the Chromalloy approach relates to the adoption of 

interpretation of Article V( i)(e) of the NYC. Accordingly, the drafters of the NYC initially intended

to prescribe the judges who would be involved in a similar incident, thereby the judges at the state 

of enforcement to recognize, emphasize and place value on the decision made by the judge at the 

state. 36

This argument is based on the thought that, this approach could uphold a minimum level of 

consistency in the global legal system when challenges of arbitral awards are limited to the seat of 

arbitration . However, a counter argument to this thought would be that due to the diversity of 

different legal systems around the globe, where can we draw the line to conclude what would be 

such a minimum level of coherence ?. Is this practically possible to practice ?. This approach 

sounds to impose more rigidity in the legal than focusing on the right decision being made. It is 

vital to respect each national court of enforcement to adhere to their jurisdictional methods in terms 

of the analysis of Article V( i)(e)  of the NYC in order to made the right decision based on every 

36
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individual case merits.

 

EXCESSIVE RELIANCE OF ARTICLE 7 INSTEAD OF ARTICLE 5 OF THE NYC

Its clear that the US court used  Article VII instead of Article V of the NYC to reach its enforcement

decision of the originally nullified Egyptian award. The reasoning of the court in this regard was 

that, if not for such usage of Article VII would end up violating the United States public policy in 

relation to binding arbitration clauses' enforcement.  This reasoning led to many eyebrows arising 

from pundits, commentators and the whole international arbitration community regarding the court's

reliance on  Article VII was in fact using too much discretion without adhering to the drafters 

intention of  this particular article. Moreover, further related criticisms surround on the notion that 

use of an optional rather than obligatory article such as Article VII at the seat of enforcement than 

seat of origin does make it hard to grasp the logic behind it. 37 

This con could be countered by using the two above mentioned articles of the NYC to exploit and 

limelight a grey area, at least to say, that it was more of a drafting error that has cropped up such an 

issue. As primarily drafted for achieving more uniformity in relation to enforce international arbitral

awards, why have the drafters not endorsed a strict approach of the wording of Article VII? Why 

haven't the drafters illustrated any material if to support any arbitral awards rendered but rather have

focused on circumstances where they cannot be enforced? At large, n a personal note it appears that 

Article VII could in fact be an useful tool to uphold the ultimate goal of the NYC, which is to assist 

enforcing foreign/international arbitration awards.

 

Clearly, however, the New York Convention did not endorse such a solution. On the contrary, the 

Convention insists upon the right of courts in the state of enforcement to review awards while 

limiting the right not to recognize them to certain cases. Critics of the Norsolor-Hilmarton case law 

are in fact implying that the drafters of the Convention intended to give absolute international effect

to the judge’s ruling in the state of the seat when hostile to the award, but would disregard 

completely a similar ruling in support of the award. This result, which would systematically 

disfavour the enforcement of arbitral awards, would be paradoxical, to say the least, as the product 

of an instrument designed to enhance the recognition and enforcement of awards.

37
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PARTIES ORIGINAL INTENTIONS ARE NEGLECTED

Another straightforward objection that crops up to the Chromalloy approach is that the parties' 

original intention would have impliedly been to respect the decision of a national court at situs even

where an award is set aside. This is based on the notion that by choosing the seat of arbitration, the 

parties intended to respect any upcoming decisions of its national courts subsequently even after an 

award is rendered. Therefore it can be assumed and argued that the original intention of the parties 

are neglected 38

But on the other hand, this thought can be counter argued on the grounds that the parties could have 

necessarily chosen the seat of arbitration based on a number of other reasons. Such reasons could 

include geographies, cost concerned and others. The drafting of an arbitration clause usually 

involves a fair amount of negotiation and diplomacy, thereby its it almost always based on the 

subjective realm of the parties involved.

CONCLUSION

At large, it can be mentioned that the discretionary provision and application of Article V(1)(e) does

not only conforms with its plain and somewhat ambiguous language, its purpose, history, and 

judicial interpretation, but also fully agrees with the view that nullification of an award at the situs 

does not however, destroy the award's independent status and existence. In other words, 

international commercial arbitration seems to be in safe hands as one could say that arbitral awards 

have enjoyed independent international existence separate from domestic judicial systems of the 

state in which they were rendered. So therefore as the award rendered carries a rather detached 

status from the law of the situs, foreign courts in signatory jurisdictions may enforce it whether or 

not it has been nullified at  situs. 39

Even under the NYC, a foreign court is never under the obligation to deny recognition of an award 

that has been already set aside. It has the power and discretion to consider jointly the award and the 

foreign judgment as well as the underlying interests and policies before deciding which decision 

38
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should be given upheld. A decisive and useful tool should be whether the foreign judgment merits 

recognition on its own force without any distraction to alien approaches. Furthermore, this approach

acknowledges and reflects the superior position of the foreign court to review the arbitration process

and nevertheless  also recognize that a decision used to breach the parties' agreement/intentions to 

arbitrate their dispute or that violates strong foreign public policy interests, should not be respected 

automatically. 

Considering all the pros including potential practical benefits, cons and defence of these cons 

discussed, hopefully the use of Article 7 of the NYC should be used more extensively in future and 

the ghost of Chromalloy's decision should pave its path to set somewhat strong precedent to all 

NYC signatory states. If not it would be a winning battle for parties like Chromalloy Aero Services 

Ltd but also a victory for the battle to bring about more uniformity which is the main purpose of 

NYC's primary aim. 40

40DLA PIPER (2016) A CASE OF WINNING THE BATTLE AND LOSING THE WAR: YUKOS V RUSSIAN

FEDERATION.
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