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SUMMARY  

 

It has been estimated that, worldwide, one in three women experience physical or sexual 

violence during the course of their life time. Despite the widespread nature of this problem, the 

issue of violence against women was for a long time treated as a private matter with which 

states should not intervene. This was the case before the development of the ‘due diligence 

standard,’ the evolution of which extended the notion of state responsibility to include acts of 

non-state actors where a state ‘fails to act with due diligence.’ 

     This thesis analyses the concept of due diligence and the approach to violence against 

women by private actors as adopted by the European Court of Human Rights. The living nature 

of the European Convention on Human Rights has allowed the Court to extend the scope of 

application of several Convention articles, mainly Articles 2, 3, 8 and 14, to include the issue 

of violence against women. The issue of violence against women is thus considered to infringe 

upon the right to life, the right to be free from torture and ill-treatment, the right to private life 

and the right to be free from discrimination. In line with this, the Court has established that 

member states have several positive obligations to address violence against women, all of which 

must be performed in a diligent manner. The Court has established that, in order to comply with 

the due diligence standard under Articles 2, 3 and 8, member states must criminalise certain 

acts of violence and take preventive operational measures to prevent further violence from 

taking place. In addition, they must investigate complaints of violence, as well as prosecute and 

punish perpetrators. A failure of a state to meet these obligations with the required degree of 

diligence may thus result in a violation of Articles 2, 3 and 8. Furthermore, if an applicant can 

provide sufficient evidence indicating that the state has not only failed to act with due diligence 

towards the situation of the applicant, but also systematically fails to address and respond to the 

issue of violence against women in general, there may be a violation of Article 14 as well.  

     Even though the Court’s jurisprudence has had significant implications for the protection of 

women against violence, it needs further development. In fact, the Court’s approach towards 

violence against women, in particular its use of the Convention articles, has been criticised for 

being inconsistent, and in some instances, insufficient. In order to make the present state of law 

more clear, the Court needs to clarify its use of the Convention articles, in particular with regard 

to Articles 3 and 8. To be able to address the issue of violence against women in its entirety, 

the Court also needs to extend the scope of Article 14 to include all forms of gender-based 

violence. In general, an approach of the Court to examine all articles of the Convention that an 

applicant has relied on, instead of examining one exclusively, is called for.  
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1. INTRODUCTION 

 

1.1 BACKGROUND   

 

It has been estimated that, worldwide, one in three women experience physical or sexual 

violence during the course of their life time.1 Within Europe, approximately 18 women are 

killed every day by gender-related violence.2 In fact, women between the ages of 15-44 have 

been said to be more at risk from rape and domestic violence than from cancer, car accidents, 

war and malaria combined.3   

     Despite the widespread nature of this problem, violence against women was for a long time 

trivialised as a ‘private’ matter with which states should not intervene.4 As state responsibility 

for human rights violations was only considered to occur when an act was imputable to the 

state, women who suffered from violence in the private sphere were left without protection. 

This was the case before the evolution of the ‘due diligence standard.’5  

     The evolution of the due diligence standard within the human rights field extended the notion 

of state responsibility by holding states accountable for acts of non-state actors6 if they ‘fail to 

act with due diligence.’7 The subsequent application of the due diligence standard to the issue 

of violence against women therefore imposed obligations on states to address and respond to 

this issue, even in the private sphere.8 

     The European Court of Human Rights (hereinafter the ECtHR or the Court) has played an 

important role in the evolution of the due diligence standard and its application to the issue of 

violence against women.9 Indeed, the ‘living’ nature of the European Convention on Human 

Rights (ECHR or the Convention) has allowed the Court to establish that a failure of a state to 

                                                           
1 World Health Organization, ‘Global and Regional Estimates of Violence against Women: Prevalence and Health 

Effects of Intimate Partner Violence and Non-partner Sexual Violence’ (2013) WHO Library Cataloguing-in-

Publication data 2, available at: http://apps.who.int/iris/bitstream/10665/85239/1/9789241564625_eng.pdf?ua=1 

[accessed 16 May 2016]; European Union Agency for Fundamental Rights, ‘Violence against Women: An EU-

wide Survey’ (2014) 27 <http://fra.europa.eu/sites/default/files/fra-2014-vaw-survey-main-results-apr14_en.pdf> 

accessed 16 May 2016.  
2 Eliminating Violence against Women in Europe: Intersectional Approaches & Actions (Facts and Figures: 

Violence against Women) (2013) <http://eige.europa.eu/sites/default/files/documents/E-

Fact%20Sheet%20Facts&Figures-FREI.pdf> accessed 16 May 2016. 
3 United Nations Dep’t Public Information, United Nations Secretary-General’s Campaign, ‘Unite to End Violence 

against Women’ (factsheet) DPI/2498 (2008) 

<http://www.un.org/en/events/endviolenceday/pdf/UNiTE_TheSituation_EN.pdf> accessed 16 May 2016. 
4 Carin Benninger-Budel (ed), Due Diligence and its Application to Protect Women from Violence (vol 73, 

Martinus Nijhoff Publishers 2008) 4; Shazia Choudhry and Jonathan Herring, ‘Righting Domestic Violence’ 

(2006) 20 International Journal of Law, Policy and the Family 95, 95; Lee Hasselbacher, ‘State Obligations 

Regarding Domestic Violence: The European Court of Human Rights, Due Diligence, And International Legal 

Minimums of Protection’ (2010) 8(2) Northwestern Journal of International Human Rights 190, 191; Sarah 

Fultion, ‘Redress for Rape: Using International Jurisprudence on Rape as a form of Torture or other Ill-treatment’ 

(2013) REDRESS 1.  
5 Carin Benninger-Budel (n 4) 1; Benedetta F Duramy, ‘Judicial Developments in the Application of International 

Law to Domestic Violence’ (2012-13) 21(2) Journal of Gender, Social Policy and the Law 413, 414-415; Ronagh 

J A McQuigg, ‘Domestic Violence as a Human Rights Issue: Rumor v. Italy’ (2016) 26(4) The European Journal 

of International Law 1009, 1010. 
6 The terms ’non-state actor’, ’private actor’ and ’private individual’ are in this thesis used to refer to persons who 

are not state officials.  
7 Julie Goldscheid and Debra J Liebowitz, ‘Due Diligence and Gender Violence: Parsing its Power and its Perils’ 

(2015) 48 Cornell International Law Journal 301, 302. 
8 ibid 301.  
9 It is worth noting that the Court does not always use the words ‘due diligence’, sometimes it uses the phrase ‘take 

reasonable steps’, ‘take reasonable measures’ or ‘take effective measures.’ Compare Opuz v Turkey, no. 33401/02, 

ECHR 2009 para 149 with T.M. and C.M. v the Republic of Moldova, no. 26608/11, 28 January 2014 para 49. 
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act with due diligence to address violence against women can amount to a violation of Articles 

2, 3, 8 and 14.10 Nevertheless, the Court’s use of these Convention articles, as well as its 

application of the due diligence standard under these provisions, depends on all circumstances 

of the case. Indeed, the issue of violence against women does not automatically fall within the 

scope of all of these articles, but rather the Court takes into account several factors to determine 

whether Articles 2, 3, 8 and 14 are applicable. Additionally, once it has been established that a 

complaint of violence falls within the scope of one of the Convention articles, various criteria 

must be fulfilled in order for the responsibility of the state to be engaged. First, the Court must 

establish that the state had a positive obligation to take action. Secondly, it is only when a state 

has failed to act with the required degree of diligence in respect of that obligation that there has 

been a violation of the Convention. Thus, states cannot automatically be held responsible for 

all acts of violence perpetrated by private actors.   

     

1.2 PURPOSE, RESEARCH QUESTIONS AND DELIMITATIONS 

 

The aim of this thesis is to establish the present state of law with regard to violence against 

women by private actors in accordance with the ECHR. In line with this, this thesis seeks to 

answer three main questions. First, it attempts to delineate under which circumstances a 

complaint of violence against women falls within the scopes of Articles 2, 3, 8 and 14 of the 

Convention. Second, it seeks to determine which positive obligations states have to address 

violence against women in accordance with these provisions. Third, it examines which 

measures states must take in order to satisfy the due diligence standard with regard to these 

positive obligations. In accordance with this, this thesis also outlines under which circumstances 

a member state can be considered to have violated the Convention due to its failure to address 

violence against women. The questions will be answered in this order, however with regard to 

each Convention article separately, except for Articles 3 and 8 which will be analysed in 

conjunction.   

     In order to answer these questions, the concept of due diligence and its application to the 

issue of violence against women is first explained. Thereafter, each Convention article is 

examined.  

     Starting with Article 2, this thesis first seeks to determine which complaints of violence 

against women that falls within the scope of the right to life as enshrined in this provision. 

Subsequently, the positive obligations under this article are outlined, as well as what measures 

that are required to fulfil the due diligence standard in respect of these obligations.  

     When it comes to Articles 3 and 8, this thesis attempts to establish a rationale for why some 

complaints of violence against women are examined by the Court under Article 3, which 

prohibits torture and other ill-treatment, and others under Article 8, which protects the right to 

private life. In order to be able to analyse the Court’s use of Articles 3 and 8, these articles are 

examined in conjunction. Once it has been established which complaints of violence against 

women that falls within the scope of these articles, the positive obligations stemming from such 

an approach are examined. Thereafter, the due diligence standard with regard to the positive 

obligations imposed by Articles 3 and 8 is delineated.    

     In respect of Article 14, it is outlined which complaints that are examined by the Court under 

this article, and why the Court sometimes refrains from such an examination. Furthermore, the 

Court’s recognition of violence against women as discrimination as prohibited by Article 14 is 

analysed, as well as what it takes for the Court to find a violation of this provision in conjunction 

with Articles 2, 3 and 8.  

                                                           
10 See e.g. M.C. v Bulgaria, no. 39272/98, ECHR 2003-XII para 155 (Articles 3 and 8); Opuz (n 9) paras 153, 176, 

202 (Articles 2, 3 and 14); A. v Croatia, no. 55164/08, 14 October 2010 para 67 (Article 8). 
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     As the purpose of this thesis is to establish under which circumstances a state can be held 

responsible for violence against women by private actors, only positive obligations under the 

Convention are examined. Thus, the negative obligation of states to refrain from such acts is 

not dealt with. 

          Finally, it must be noted that this thesis is delimited to the jurisprudence of the Court with 

regard to Articles 2, 3, 8 and 14 of the Convention. However, it is worth noting that the Court 

has also examined complaints about violence against women under Articles 6 and 13.11 

Nevertheless, the main substance of the Court’s jurisprudence with regard to violence against 

women is to be found under Articles 2, 3, 8 and 14. In cases where the Court already has found 

a violation of any of these articles, it often finds it unnecessary to examine Articles 6 and 13.12 

Therefore, this thesis does not address issues that may arise under these provisions.   

 

1.3 METHOD AND MATERIAL 

 

The method used is primarily a traditional legal dogmatic approach. Through this approach it 

is possible to establish the present state of law with regard to violence against women under the 

ECHR. Apart from the establishment of the present state of law, solutions are also proposed 

with regard to eventual flaws and insufficiencies in the Court’s jurisprudence.  

     In order to establish the application of the relevant Convention articles to violence against 

women and the use of the due diligence standard to measure whether a state has fulfilled its 

positive obligations with regard to this issue, it is necessary to resort to the jurisprudence of the 

Court. As these matters mainly are dealt with within the Court’s case law, this is the main source 

of law for this thesis, together with the Convention itself. Other international and regional legal 

sources are used insofar as the Court has used them to develop its own case law. For instance, 

legal materials stemming from the United Nations’ (UN) system for human rights, including 

materials from the Committee on the Elimination of Discrimination against Women (CEDAW 

Committee), as well as principles established by the Inter-American Court of Human Rights 

(IACtHR) and Inter-American Commission on Human Rights (IACommHR) with regard to 

violence against women, are used as the Court frequently relies on these materials in its 

jurisprudence. Additionally, legal instruments issued by the Council of Europe (CoE) are 

employed, as the Court often refers to these instruments. Finally, legal writings are used to 

clarify the Court’s reasoning in some instances as it is not always clear how to interpret the 

jurisprudence of the Court.  

 

1.4 DISPOSITION 

 

Part II of this thesis explains the concept of due diligence and its application to violence against 

women.  

     Subsequently, Part III-V deals with the due diligence standard with specific regard to each 

article of the Convention that the Court has used to address violence against women, namely 

Articles 2, 3, 8 and 14.  

                                                           
11 See e.g. E. and Others v the United Kingdom, no. 33218/96, 26 November 2002 (Article 13); Kontrová v 

Slovakia, no. 7510/04, 31 May 2007 (Article 13); Branko Tomašić and Others v Croatia, no. 46598/06, 15 January 

2009 (Article 13); (Article 6); M. and C. v Romania, no. 29032/04, 27 September 2011 (Article 6); C.A.S. and C.S. 

v Romania, no. 26692/05, 20 March 2012 (Article 6); O’Keeffe v Ireland [GC], no. 35810/09, ECHR 2014 (Article 

13); I.P. v the Republic of Moldova, no. 33708/12, 28 April 2015 (Article 13). 
12 See C.A.S. and C.S. v Romania (n 11) paras 84-85 (Article 6); T.M. and C.M. (n 9) para 52 (Article 13). It is 

also worth noting that many complaints concerning violence brought under Articles 6 and 13 have been declared 

inadmissible by the Court. See P.M. v Bulgaria, no. 49669/07, 24 January 2012 paras 68-70 (Articles 6 and 13); 

M. and M. v Croatia, no. 10161/13, ECHR 2015 paras 190-192 (Articles 6 and 13). 
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     In line with this, Part III deals with violence against women as part of Article 2, which 

protects the right to life. The application of Article 2 to violence against women is examined as 

well as the positive obligations stemming from such an application. Thereafter, it is determined 

which measures states must take to meet the due diligence standard in order to comply with 

Article 2.  

     Subsequently, Part IV analyses the issue of violence against women within the context of 

Article 3, which prohibits torture and other ill-treatment, and Article 8, which protects the right 

to private life. This part first examines the Court’s use of these articles with regard to violence 

against women and establishes under which circumstances a complaint of violence is reviewed 

by the Court under respective article. Thereafter, the positive obligations of states under these 

articles, as well as what measures states must take to satisfy the due diligence standard with 

respect to these obligations, are delineated. In line with this, it is determined under which 

circumstances a member state can be considered to have violated Articles 3 and 8.  

     Finally, the application of Article 14 to violence against women is dealt with in Part V. This 

part analyses the Court’s recognition of violence against women as discrimination and 

establishes under which circumstances a failure to meet the due diligence standard under 

Articles 2, 3 and 8 can amount to discrimination in violation of Article 14.  

 

2. INTRODUCING THE DUE DILIGENCE STANDARD AND ITS APPLICATION TO 

VIOLENCE AGAINST WOMEN 
 

The issue of violence against women has been understood as ‘all acts of gender-based violence 

that result in, or are likely to result in, physical, sexual, psychological or economic harm or 

suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, 

whether occurring in public or in private life […]’.13 The concept ‘violence against women’ 

thus includes all forms of violence by private actors, such as domestic violence, rape and sexual 

abuse. Due to the often ‘private’ character of this issue, it was not until recently that it was 

considered to engage state responsibility. 

     The evolution of the due diligence standard extended the notion of state responsibility to 

include acts of non-state actors.14 The concept was first introduced by the IACtHR in Velásquez 

Rodriguez v Honduras, a case concerning enforced disappearances.15 In this case, the IACtHR 

established that state responsibility could occur for acts perpetrated by non-state actors, and 

held that ‘[a]n illegal act which violates human rights and which is initially not directly 

imputable to a State […] can lead to international responsibility of the State, not because of the 

act itself, but because of the lack of due diligence to prevent the violation or to respond to it as 

required by the [American Convention on Human Rights].’16 The subsequent application of the 

due diligence standard to violence against women therefore imposed an obligation on states to 

address and respond to this issue, even in the private sphere.17 

     The concept of due diligence was first applied to violence against women by the CEDAW 

Committee. According to its General Recommendation No 19, states may be held responsible 

                                                           
13 CoE Convention on Preventing and Combating Violence against Women and Domestic Violence (signed 11 

May 2011, entered into force 1 August 2014) CETS No 210 (Istanbul Convention) art 3(a); See also United Nations 

General Assembly,  ‘Declaration on the Elimination of Violence against Women’ (adopted 20 December 1993) 

UNGA A/Res/48/104 art 1; Inter-American Convention on the Prevention, Punishment, and Eradication of 

Violence against Women (adopted 9 June 1994, entered into force 5 March 1995) 33 ILM 1534 (1994) 1534 

(Convention of Belém do Pará) art 1. 
14 Julie Goldscheid and Debra J Liebowitz, ‘Due Diligence and Gender Violence: Parsing its Power and its Perils’ 

(2015) 48 Cornell International Law Journal 301, 302. 
15 Velásquez Rodriguez v Honduras (Judgement) IACtHR Series C No 4 (29 July 1988).  
16 ibid para 172 (emphasis added). 
17 Goldscheid and Debra J Liebowitz (n 14) 301.  
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for private acts ‘if they fail to act with due diligence to prevent violations of rights or to 

investigate and punish acts of violence […].’18 Subsequently, the CEDAW Committee has in 

several cases concerning domestic violence and other forms of violence by non-state actors 

reiterated the view that a state is accountable for its failure to act with due diligence with regard 

to violence perpetrated by private actors.19 In a similar way, the IACtHR and the IACommHR 

have linked the concept of due diligence to violence against women by non-state actors.20  

     The principles of due diligence established within the Inter-American system and by the 

CEDAW Committee later inspired the UN Special Rapporteurs on Violence against Women. 

First, Radhika Coomaraswamy called for states to provide for a legal system that criminalizes 

domestic violence and effectively ensures that complaints of violence are investigated and that 

perpetrators are prosecuted and punished.21 Subsequently, Coomaraswamy’s successor, Yakin 

Erturk, further developed the concept of due diligence by stating that there even is ‘a rule of 

customary international law that obliges states to prevent and respond to acts of violence 

against women with due diligence.’22 

     Most recently, the CoE has adopted the Convention on Preventing and Combating Violence 

against Women and Domestic Violence (Istanbul Convention), which provides that ‘[p]arties 

shall take the necessary legislative and other measures to exercise due diligence to prevent, 

investigate, punish and provide reparation for acts of violence covered by the scope of this 

Convention [meaning violence against women] that are perpetrated by non-State actors.’23 

     It is thus clear that the obligation ‘to act with due diligence’ towards the issue of violence 

against women imposes positive obligations on states to investigate complaints about violence, 

prosecute and punish perpetrators, as well as offering protection and providing redress to 

victims.24 The concept ‘due diligence standard’ thus relates to the level of care or activity that 

states are expected to exercise in the fulfilment of those duties and works as a ‘measuring stick’ 

against which it is measured whether a state has taken all reasonable measures to comply with 

these obligations.25 This means that a failure of a state to act with due diligence towards the 

issue of violence against women can result in state responsibility for acts committed by non-

state actors.26 

                                                           
18 CEDAW Committee, ‘General Recommendation No 19: Violence against Women’ (30 January 1992) GAOR 

47th Session Supp 38, 1 para 9 (emphasis added). 
19 A.T. v Hungary, CEDAW Committee (26 January 2005) Communication No 2/2003 UN Doc 

CEDAW/C/32/D/2/2003 para 9(4); Yildirim v Austria, CEDAW Committee (1 October 2007) Communication No 

6/2005 UN Doc CEDAW/C/39/D/6/2005 paras 7(3), 12(1)(2), 12(1)(5); V.K. v Bulgaria, CEDAW Committee (27 

September 2011) Communication No 20/2008 UN Doc CEDAW/C/49/D/20/2008 paras 3(4), 9(3).  
20 See Case of González et al. (‘Cotton field’) v Mexico (Judgement) IACtHR Series C No 205 (16 November 

2009) paras 248, 258, 283; Maria da Penha v Brazil, Case 12 051 IACommHR Res No 54/01 (16 April 2001) para 

60(4); Jessica Lenahan Gonzales v the United States, Case 12 626 IACommHR Res No 80/11 (21 July 2011) paras 

150, 160, 199. 
21 UN Economic and Social Council, Commission on Human Rights, Special Rapporteur on Violence against 

Women, ‘Framework for Model Legislation on Domestic Violence’ (2 February 1996) UN Doc 

E/CN.4/1996/53/Add.2.  
22 UN Economic and Social Council, Commission on Human Rights, Special Rapporteur on Violence against 

Women, its Causes and Consequences, ‘Integration of the Human Rights of Women and the Gender Perspective: 

Violence against Women: The Due Diligence Standard as a Tool for the Elimination of Violence against Women’ 

(20 January 2006) UN Doc E/CN.4/2006/61, para 29 (emphasis added).  
23 Istanbul Convention (n 13) art 5(2) (emphasis added). See also Committee of Ministers of the CoE, 

‘Recommendation Rec(2002)5 of the Committee of Ministers to Member States on the Protection of Women 

against Violence’ (30 April 2002) 4(2). 
24 Goldscheid and Debra J Liebowitz (n 14) 301. 
25 Jill Marshall, ‘Positive Obligations and Gender-based Violence: Judicial Developments’ (2008) 10 International 

Community Law Review 143, 149; Ganna Khrystova, ‘State Positive Obligations and Due Diligence in Human 

Rights and Domestic Violence Perspective’ (2014) 1(5) European Political and Law Discourse 109, 119.  
26 See e.g. Maria da Penha v Brazil (n 20) (IACommHR); A.T. v Hungary (n 19) (CEDAW Committee); Opuz v 

Turkey, no. 33401/02, ECHR 2009 (ECtHR); Case of González et al. (‘Cotton field’) v Mexico (n 20) (IACtHR).  
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     Inspired by the international and Inter-American developments on the subject, the ECtHR 

started to apply the concept of due diligence with regard to violence against women.27 Indeed, 

the Court has established that member states have an obligation to act with due diligence with 

regard to violence against women in accordance with several articles of the Convention, mainly 

with regard to Articles 2, 3, 8 and 14.  Nevertheless, the exact scope of the positive obligations 

under the ECHR, and which measures that are required to satisfy the due diligence standard, 

vary depending on the specific right at issue.28 Therefore, in order to understand what kind of 

obligations states have with regard to violence against women perpetrated by private actors, it 

is necessary to resort to the jurisprudence of the ECtHR under each of these Convention rights. 

 

3. VIOLENCE AGAINST WOMEN AS A VIOLATION OF ARTICLE 2 
 

3.1 APPLICATION OF ARTICLE 2 TO VIOLENCE AGAINST WOMEN  

 

In cases where the violence suffered by women has resulted in death, the Court has examined 

the positive obligations of states to address violence against women in accordance with Article 

2 of the Convention. The relevant part of Article 2 provides that ‘[e]veryone’s right to life shall 

be protected by law.’29  

     First of all, it is worth mentioning that only a small number of complaints brought under 

Article 2 have been examined by the Court. In particular, those complaints that have been 

examined under Article 2 have concerned violence that has resulted in actual death.30 By 

contrast, complaints concerning death threats or serious bodily harm have not been considered 

to engage state responsibility under Article 2. Instead, these complaints have been examined by 

the Court under Articles 3 and 8.31 Consequently, only complaints regarding violence that has 

resulted in actual death fall within the scope of Article 2 and thus trigger the responsibility of 

the state under that provision. 

 

3.2 POSITIVE OBLIGATIONS UNDER ARTICLE 2 

  

According to the Court, the wording of Article 2 implies that member states are not only under 

an obligation to refrain from taking the lives of individuals, but must also ‘take appropriate 

steps to safeguard the lives of those within [their] jurisdiction.’32 The obligation to ‘take 

appropriate steps’ includes three separate, but connected obligations. First, it includes an 

                                                           
27 The Court frequently refers to the principles established by the CEDAW Committee, the UN Special Rapporteurs 

on Violence against Women, the IACommHR and the IACtHR, as well as to the principles of due diligence 

enshrined in the Istanbul Convention. See M.C. v Bulgaria, no. 39272/98, ECHR 2003-XII paras 101, 108; 

Bevacqua and S. v Bulgaria, no. 71127/01, 12 June 2008 paras 49-50, 53, 83; Opuz (n 26) paras 72-86, 145, 147-

148, 164, 185-187, 190-191, 200. 
28 Maria Eriksson, Defining Rape: Emerging Obligations for States under International Law? (2 Örebro Studies 

in Law, 2010) 241-247.  
29 European Convention for the Protection of Human Rights and Fundamental Freedoms (signed 4 November 

1950, entered into force 3 September 1953) 213 UNTS 221 (ECHR) art 2(1).   
30 The Court has found a violation of Article 2 with respect to the issue of violence against women in four cases. 

See Kontrová v Slovakia, no. 7510/04, 31 May 2007; Branko Tomašić and Others v Croatia, no. 46598/06, 15 

January 2009; Opuz v Turkey, no. 33401/02, ECHR 2009; Civek v Turkey, no. 55354/11, 23 February 2016 (only 

available in French).  
31 A. v Croatia, no. 55164/08, 14 October 2010 para 57; Đorđević v Croatia, no. 41526/10, ECHR 2012 paras 80, 

93; Kalucza v Hungary, no. 57693/10, 24 April 2012 para 42; See also Patricia Londono, ‘Recent Developments: 

Human Rights, Positive Obligations and Domestic Violence: Kalucza v Hungary in the European Court of Human 

Rights’ (2012) 1 International Human Rights Law Review 339, 343. 
32 L.C.B. v the United Kingdom, 9 June 1998, Reports of Judgments and Decisions 1998-III para 36; Ivison v the 

United Kingdom (dec.), no. 39030/97, 16 April 2002 para 3; Kontrová (n 30) para 49; Branko Tomašić (n 30) para 

49; Opuz (n 30) para 128; Civek (n 30) para 45. 
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obligation for member states to put in place ‘effective criminal-law provisions’ backed up by 

‘law-enforcement machinery for prevention, suppression and sanctioning breaches of such 

provisions.’33 Secondly, it means that member states have a positive obligation to take 

‘preventive operational measures’ in order to ‘protect an individual whose life is at risk from 

the criminal acts of another individual.’34 Thirdly, the Court has held that Article 2 imposes 

positive obligations on states to investigate killings and punish perpetrators, so-called 

procedural obligations.35 This means that member states must act with due diligence and take 

reasonable measures in order to fulfil these obligations. A failure of a state to do so, may result 

in a violation of Article 2.36  

     In order to determine exactly which measures member states must take to meet the due 

diligence standard under Article 2, each positive obligation requires separate attention and must 

be interpreted in the light of the Court’s case law addressing violence against women.  

 

3.3 MEETING THE DUE DILIGENCE STANDARD UNDER ARTICLE 2 

 

3.3.1 Obligation to put in place ‘effective criminal-law provisions’  

 

As mentioned above, the positive obligation under Article 2 to safeguard the lives of individuals 

includes a duty to put in place effective criminal-law provisions and to prevent, suppress and 

punish breaches of those provisions.37 According to the Court, this means that member states’ 

legislative framework must offer effective protection for victims of violence.38  

     Apart from the general obligation to provide effective protection for victims of violence, the 

Court has also established a more specific requirement with regard to the legislative framework. 

In Opuz v Turkey, the Court held that the obligation to put in place effective criminal-law 

provisions can include an obligation to prosecute perpetrators of domestic violence, even if 

victims withdraw their complaints. At any rate, the legislative framework must allow for the 

prosecutors to, despite withdrawals, pursue complaints about domestic violence.39  

     In Opuz v Turkey, the applicant’s ex-husband had subjected the applicant and her mother to 

an escalating series of violent attacks. Eventually, this resulted in the ex-husband killing the 

applicant’s mother.40 The applicant and her mother had, prior to the killing, complained about 

the violent attacks to the national authorities several times. However, many of those complaints 

had later been withdrawn because of threats and pressure from the ex-husband.41 The Court 

held that Article 2, under certain circumstances, entail an obligation to prosecute the perpetrator 

of domestic violence, even if the victims withdraw their complaints.42 However, the scope of 

this obligation depends on the seriousness of the offence and on how great the risk for further 

offences is.43 Thus, in cases where the violence suffered by the victim can be considered minor 

or where there is no risk for further violence, member states do not have such an obligation. 

Nevertheless, even if it is not mandatory to pursue complaints despite withdrawals in every 

                                                           
33 Osman v the United Kingdom, 28 October 1998, Reports of Judgments and Decisions 1998-VIII para 115; 

Kontrová (n 30) para 49; Branko Tomašić (n 30) para 49; Opuz (n 30) para 128; Civek (n 30) para 46.  
34 Osman (n 33) para 115; Kontrová (n 30) para 49; Branko Tomašić (n 30) paras 49-50; Opuz (n 30) para 128; 

Civek (n 30) para 47. 
35 Branko Tomašić (n 30) para 62; Opuz (n 30) para 150. 
36 Kontrová (n 30) para 55; Branko Tomašić (n 30) para 61; Opuz (n 30) para 153; Civek (n 30) paras 65-66.  
37 Osman (n 33) para 115; Kontrová (n 30) para 49; Branko Tomašić (n 30) para 49; Opuz (n 30) para 128; Civek 

(n 30) para 46.    
38 Opuz (n 30) para 146.  
39 ibid paras 145-146.   
40 ibid paras 133, 135.  
41 ibid para 137.  
42 ibid para 139.  
43 ibid paras 138-139.  
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case, the legislative framework must allow for prosecutors to make an assessment as to whether 

the proceedings should continue in the public interest or not.44 Without this opportunity in 

Turkish law, the legislative framework was considered to prevent effective protection for 

victims of domestic violence. Therefore, the Turkish authorities in Opuz v Turkey were not 

considered to have been acting with the required level of due diligence in this regard.45 

 

3.3.2 Obligation to ‘take preventative operational measures’  

 

The obligation of states to ‘take appropriate steps to safeguard the lives of those within [their] 

jurisdiction’ also includes an obligation ‘to take preventive operational measures to protect an 

individual whose life is at risk from the criminal acts of another individual.’46 However, this 

obligation only applies to situations where ‘the authorities knew or ought to have known at the 

time of the existence of a real and immediate risk to the life of an identified individual’ and it 

only includes measures that could be ‘reasonably’ expected of them.47 Accordingly, it is only 

under those circumstances that the authorities have an obligation to act with due diligence to 

prevent killings of individuals.48  

     As regards the requirement that the relevant authorities must have known, or ought to have 

known, some guidance as to what this means can be found in the Court’s case law. In Opuz v 

Turkey, the authorities were considered to have known about the ongoing abuse since the 

applicant and her mother had filed various criminal complaints before the killing, and the 

perpetrator had a record of domestic violence which indicated that there was a significant risk 

of further violence.49 In Kontrová v Slovakia the Court established that the authorities had had 

sufficient knowledge about the violence due do the applicant’s ongoing communication with 

the police.50 Additionally, the authorities were considered to have had sufficient knowledge 

about the ongoing violence in Branko Tomašić and Others v Croatia, as the issue previously 

had been dealt with by the domestic courts.51  

     Apart from the requirement of knowledge about a situation of ongoing abuse, the situation 

must also be sufficiently severe to be regarded as a ‘real and immediate risk’ to the applicant’s 

life.52 The Court has considered that there has been a real and immediate risk to the life of an 

individual where the applicant has been subjected to a series of attacks causing life-threating 

injuries or received a number of serious death threats.53 On the other hand, this means that ‘less 

severe’ cases of violence against women do not trigger an obligation to take preventive 

measures under Article 2. This was the case in Ivison v the United Kingdom. In this case, the 

complaint concerned a seventeen year old prostitute who had been killed by a client.54 The 

victim’s mother had, prior to the killing, informed the authorities about her daughter’s 

inappropriate contacts with two older men, who both were drug addicts with criminal 

backgrounds, but the authorities were unaware of the fact that she was a prostitute.55 The Court 

                                                           
44 ibid paras 145-146; See also Benita C Meyersfeld, ‘Case Comment: Opuz v Turkey: Confirming the State 

Obligation to Combat Violence against Women’ (2009) European Human Rights Law Review 2-3. 
45 Opuz (n 30) para 146.  
46 Osman (n 33) para 115; Kontrová (n 30) para 49; Branko Tomašić (n 30) paras 49-50; Opuz (n 30) para 128; 

Civek (n 30) para 47. 
47 Opuz (n 30) para 129 (emphasis added); See also Osman (n 33) para 115; Ivison (n 32) para 3; Kontrová (n 30) 

paras 49-50; Branko Tomašić (n 30) para 51; Civek (n 30) para 48.  
48 Opuz (n 30) para 131. 
49 ibid paras 134, 143. 
50 Kontrová (n 30) para 52.  
51 Branko Tomašić (n 30) para 53. 
52 Kontrová (n 30) para 52; Branko Tomašić (n 30) para 53; Opuz (n 30) paras 134-136.  
53 Branko Tomašić (n 30) para 52; Opuz (n 30) paras 133-134.   
54 Ivison (n 32).  
55 ibid para 3. 
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declared that the information available to the authorities was insufficient to engage their 

responsibility to take preventive measures, as ‘Article 2 [could] not be extended to place a 

general obligation on the authorities to protect persons from falling under harmful influences 

of a criminal or immoral nature.’56 Thus, whilst it was clear that the authorities were aware of 

the victim being in a harmful situation, there was no real and immediate risk to her life. In 

contradiction to the victims whose complaints have been declared admissible under Article 2, 

the victim in Ivison v the United Kingdom had not been subjected to any violent attacks or death 

threats that the authorities knew of before she was killed. For these reasons, the complaint was 

declared inadmissible.57 It is therefore clear that it is not enough that the authorities have 

knowledge of an individual’s harmful situation. In order to engage the responsibility of a state 

to take preventive operational measures, there must be a continuing situation of violence or 

threats that can be considered sufficiently severe to amount to a real and immediate risk to the 

individual’s life.  

     Once it has been established that the authorities knew, or ought to have known, about a real 

and immediate risk to the individual’s life, the Court tends to assess whether the state has taken 

reasonable measures and acted with due diligence in order to prevent the killing at issue.58 When 

it comes to which measures member states must take to meet the due diligence standard in this 

regard, the Court has emphasized that the scope of this obligation ‘must be interpreted in a way 

which does not impose an impossible or disproportionate burden on the authorities’ and that 

one must take into account the ‘difficulties in policing modern societies, the unpredictability of 

human conduct and the operational choices which must be made in terms of priorities and 

resources.’59 This means that member states enjoy a certain degree of margin of appreciation as 

to which measures to take to prevent killings.60 In other words, member states have a positive 

obligation to take measures designed to prevent killings and to act with the required level of 

diligence with regard to violence against women. Which measures they choose to take to fulfil 

this obligation, however, is partly up to the member states themselves to decide. 

     This is evident from the Court’s reasoning in Opuz v Turkey, where the Court first 

established that the state had had a positive obligation to take preventive operational measures, 

after which it merely gave suggestions of which measures the state could have taken in order to 

fulfil that obligation. In the opinion of the Court, the Turkish authorities could have banned the 

perpetrator from contacting or communicating with the applicant. On the contrary, the Turkish 

authorities had remained passive which led the Court to establish that there had been a violation 

of Article 2.61  

     The reasoning of the Court in Kontrová v Slovakia is another indicator of states’ margin of 

appreciation with regard to which measures they should take. In this case, the Court held that 

the Slovakian law provided for various available options as to which measures the authorities 

could take. However, the Slovakian authorities had not complied with the measures as stated in 

the law, which was sufficient for the Court to find a violation of Article 2.62 The Court did not 

specify which measures the authorities should have taken, but merely pointed out that they 

should not have remained passive.  

     Nevertheless, the Court has also commented on the effectiveness of specific measures that 

states have taken in order to comply with the obligation to take preventive operational measures. 

In Branko Tomašić and Others v Croatia, the Court criticised Croatia due to the fact that a 

                                                           
56 ibid.   
57 ibid.   
58 Opuz (n 30) para 136; Branko Tomašić (n 30) para 53.  
59 Osman (n 33) VIII para 129; Kontrová (n 30) para 50; Branko Tomašić (n 30) para 50; Opuz (n 30) para 129; 

Civek (n 30) para 48.  
60 See also Meyersfeld (n 44) 2-3.   
61 Opuz (n 30) paras 148-149.    
62 Kontrová (n 30) paras 53-55.  
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perpetrator of domestic violence had been released from prison without any assessments made 

as to whether he still posed a risk to the victims, taking into account his previous threats and 

acts of violence towards them.63 Furthermore, and as mentioned above, the criminal-law must 

allow for prosecutors to continue proceedings in severe cases in the public interest. This also 

means that a failure of prosecutors to make this assessment in practice is incompliant with the 

obligation to take preventive operational measures.64 

     Finally, the Court has also opened up for accountability of state officials because of their 

negligence to prevent killings.65 Indeed, the Court has held that where it is possible to establish 

the responsibility of certain state officials for deaths occurring as a result of their negligence, 

there should be a possibility for victims to seek civil redress and obtain an order for damages.66 

     As the Court’s approach mainly has been to comment on the effectiveness of the measures 

taken by the state, without determining exactly which measures it should have taken to satisfy 

its obligations, it is not clear exactly which measures states must take to satisfy the due diligence 

standard under Article 2. Nevertheless, it is evident that states have an obligation to not remain 

totally passive and that they must respond in a diligent manner towards situations of violence. 

A failure of a state to do so may amount to a violation of Article 2, if the victim is subsequently 

killed.67  

 

3.3.3 ‘Procedural’ obligations – obligation to investigate and punish perpetrators  

 

Member states do not only have an obligation to put in place effective criminal-law provisions 

and to act with due diligence in cases where they know about ongoing abuse, but they also have 

a duty to investigate murders and to punish perpetrators. The Court has held that: ‘Article 2 of 

the Convention also requires by implication that an efficient and independent judicial system 

should be set in place by which the cause of a murder can be established and the guilty parties 

punished.’68 It is thus clear that, in cases where the death is a result of violence intentionally 

inflicted by non-state actors, criminal remedies are necessary.69 This also applies to killings as 

a result of violence against women by private actors. Thus, member states have a duty to 

prosecute and punish perpetrators responsible for violence against women that has resulted in 

someone’s death. According to the Court, this also means that member states have a positive 

obligation to effectively investigate cases where an individual has been killed, either by state 

officials or private individuals.70   

     In Opuz v Turkey, the Court displayed its view on the effectiveness of criminal investigations 

and the length of criminal proceedings and held that proceedings concerning an intentional 

killing lasting for more than six years could not be regarded as a sufficient response from the 

state authorities.71 Thus, Article 2 also imposes an obligation on states to conduct criminal 

proceedings within a reasonable time.  

     It is thus clear that where violence against women has resulted in death, states have an 

obligation to effectively investigate the killing and punish those responsible. A failure of a state  

to do so may result in a violation of the procedural limb of Article 2.72  

 

                                                           
63 Branko Tomašić (n 30) para 58.  
64 Opuz (n 30) para 145.  
65 Branko Tomašić (n 30) para 64  
66 ibid.  
67 Kontrová (n 30) para 55; Branko Tomašić (n 30) para 61; Opuz (n 30) para 149; Civek (n 30) paras 65-66. 
68 Opuz (n 30) para 150.  
69 Opuz (n 30) para 150. 
70 Branko Tomašić (n 30) para 62.  
71 Opuz (n 30) para 151.    
72 ibid paras 150-151.  
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4. VIOLENCE AGAINST WOMEN AS A VIOLATION OF ARTICLES 3 AND 8 

 

4.1 APPLICATION OF ARTICLES 3 AND 8 TO VIOLENCE AGAINST WOMEN 

 

4.1.1 Application of Article 3 to violence against women 

 

In cases where the violence at issue has not resulted in death, member states still have positive 

obligations under the Convention to address and respond to violence against women. In fact, 

the Court has recognized that violence by private actors, including domestic violence and all 

forms of sexual violence, fall within the ambit of Article 3.73 According to Article 3, ‘[n]o one 

shall be subjected to torture or to inhuman or degrading treatment or punishment.’74  

     The Court and the European Commission on Human Rights (ECommHR)75 have established 

that in order for an act of violence to fall within the ambit of Article 3, it must attain a ‘minimum 

level of severity.’76 Whether an act of violence attains the required level of severity depends on 

‘all the circumstances of the case, such as the duration of the treatment, its physical or mental 

effects and, in some cases, the sex, age and state of health of the victim.’77 Other decisive factors 

are ‘the nature and context of the punishment’ and ‘the manner and method of its execution.’78 

Whether an act of ill-treatment constitutes degrading treatment, inhuman treatment or torture 

then depends on the level of severity of the act.79 Thus, the different forms of ill-treatment listed 

in Article 3 is each an aggravated form of the other, torture being the most severe act of ill-

treatment. Degrading treatment, being the least severe form of ill-treatment, constitutes the 

baseline for the application of Article 3.  

     As regards rape and other forms of violence inflicted by state officials, the Court has held 

that these forms of violence against women can amount to torture as prohibited by Article 3.80  

                                                           
73 See e.g. E. and Others v the United Kingdom, no. 33218/96, 26 November 2002 para 89 (domestic violence); 

M.C. v Bulgaria, no. 39272/98, ECHR 2003-XII para 153 (rape); M. and C. v Romania, no. 29032/04, 27 

September 2011 para 111 (sexual abuse); Valiulienė v Lithuania, no. 33234/07, 26 March 2013 para 70 (domestic 

violence). 
74 European Convention for the Protection of Human Rights and Fundamental Freedoms (signed 4 November 

1950, entered into force 3 September 1953) 213 UNTS 221 (ECHR) art 3.  
75 Prior to 1999, the ECommHR was responsible for claims of violations of the ECHR brought by private 

individuals. In 1999, the ECommHR ceased to function, and its work has been taken over by the Court. See 

Protocol No. 11 to the European Convention for the Protection of Human Rights and Fundamental Freedoms 

(adopted 11 May 1994, entered into force 1 November 1998) ETS 005. 
76 Ireland v the United Kingdom, 18 January 1978, Series A no. 25 para 162; A. v the United Kingdom, 23 

September 1998, Reports of Judgments and Decisions 1998-VI para 20; Opuz v Turkey, no. 33401/02, ECHR 2009 

paras 158, 161; Đorđević v Croatia, no. 41526/10, ECHR 2012 para 94;  Valiulienė (n 73) para 65; Eremia v the 

Republic of Moldova, no. 3564/11, 28 May 2013 para 48; B. v the Republic of Moldova, no. 61382/09, 16 July 

2013 para 42; Mudric v the Republic of Moldova, no. 74839/10, 16 July 2013 para 39; T.M. and C.M. v the Republic 

of Moldova, no. 26608/11, 28 January 2014 para 35; Rumor v Italy, no. 72964/10, 27 May 2014 para 57; M. and 

M. v Croatia, no. 10161/13, ECHR 2015 para 131.  
77 Ireland v the UK (n 76) para 162; A. v the UK(n 76) para 20; Opuz (n 76) paras 158, 161; Valiulienė (n 73) para 

65; Eremia (n 76) para 48; B. v the Republic of Moldova (n 76) para 42; Mudric (n 76) para 39; T.M. and C.M. (n 

76) para 35; Rumor (n 76) para 57; M. and M. v Croatia (n 76) para 131. 
78 Tyrer v the United Kingdom, 25 April 1978, Series A no. 26 paras 30-31.    
79 The Greek Case, nos. 3321/67, 3322/67, 3323/67 and 3344/67, 1969 Yearbook of the European Convention of 

Human Rights No. 12, 186. See also Association for the Prevention of Torture and Center for Justice and 

International Law, Torture in International Law: A Guide to Jurisprudence (2008) 66; Aisling Reidy, ‘The 

Prohibition of Torture: A Guide to the Implementation of Article 3 of the European Convention on Human Rights’ 

(2003) 6 Human rights handbooks 16. 
80 Aydın v Turkey, 25 September 1997, Reports of Judgments and Decisions 1997-VI paras 83-87; Maslova and 

Nalbandov v Russia, no. 839/02, 24 January 2008 paras 85, 106; Maria Eriksson, Defining Rape: Emerging 

Obligations for States under International Law? (2 Örebro Studies in Law, 2010) 265; Sarah Fultion, ‘Redress for 
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On the other hand, when it comes to violence against women by private actors, the Court has 

never recognized that such acts can constitute torture.81 Nevertheless, it has established that 

violence by non-state actors, such as rape and domestic violence, can fall within the ambit of 

Article 3.82 In contradiction to the Court’s general approach to distinguish between the acts of 

ill-treatment, the Court’s approach with regard to acts of violence inflicted by private actors has 

been to merely determine whether they fall within the ambit of Article 3 or not, without labelling 

them as torture, inhuman or degrading.83 

     It is thus clear that the issue of violence against women falls within the scope of Article 3. 

However, it must be noted that the Court’s use of Article 3 in cases concerning violence against 

women is not always consistent. In fact, the Court sometimes examines complaints about 

violence exclusively under Article 3, and sometimes it examines both Article 3 and 8. In other 

cases, the complaints brought under Article 3 have been reviewed exclusively under Article 8.84 

 

4.1.2. Application of Article 8 to violence against women 

 

The Court has not only recognized that violence against women forms part of Articles 2 and 3 

of the Convention, but it has also examined complaints of violence under Article 8, which 

provides that ‘[e]veryone has the right to respect for his private and family life, his home and 

his correspondence.’85 

     According to the Court, violence against women, including all forms of sexual and domestic 

violence, falls within the ambit of Article 8 as the right to private life encompasses the right to 

‘physical and psychological integrity.’86 Consequently, sexual and domestic violence can result 

in state responsibility in accordance with Article 8, as it constitutes an infringement upon the 

right to physical and psychological integrity.  

     It is thus evident that the issue of violence against women falls within the ambit of Article 

8. As mentioned above, some complaints concerning violence against women are reviewed by 

the Court exclusively under Article 8, whilst other complaints are examined under both Articles 

3 and 8. In some cases, the Court has not examined the complaint under Article 8 at all, but 

merely relied on Article 3. Indeed, the Court’s use of Articles 3 and 8 needs further explanation.  

 

 

                                                           
Rape: Using International Jurisprudence on Rape as a form of Torture or other Ill-treatment’ (2013) REDRESS 

22. 
81 Even though the Court in general has recognized that ill-treatment committed by private actors can constitute 

torture, it has never made the same conclusion as regards violence against women. In Antropov v Russia, a military 

officer who had been charged with murder was kidnapped by the family of the victim. The Court found the 

treatment by the applicant, at the hands of his kidnappers, to amount to torture. See Antropov v Russia, no. 

22107/03, 29 January 2009 paras 40-46.  
82 See e.g. E. and Others v the UK (n 73) para 89 (domestic violence); M.C. v Bulgaria (n 73) para 153 (rape); M. 

and C. v Romania (n 73) para 111 (sexual abuse); Valiulienė (n 73) para 70 (domestic violence).  
83 See Valiulienė (n 73) para 70; B. v the Republic of Moldova (n 76) para 48; T.M. and C.M. (n 76) paras 41-42; 

Rumor (n 76) para 61; Nevertheless, the Court has in a few cases labelled the violence as inhuman or degrading. 

See Mudric (n 76) para 45 (‘inhuman treatment’); M. and M. v Croatia (n 76) para 135 (‘degrading treatment’).  
84 X and Y v the Netherlands, 26 March 1985, Series A no. 91 para 34; Bevacqua and S. v Bulgaria, no. 71127/01, 

12 June 2008 paras 54-55; Sandra Janković v Croatia, no. 38478/05, 5 March 2009 para 27; A. v Croatia, no. 

55164/08, 14 October 2010 para 57;  Kalucza v Hungary, no. 57693/10, 24 April 2012 para 73; Eremia (n 76) 

paras 67-68; B. v the Republic of Moldova (n 76) paras 70-71. 
85 ECHR (n 74) art 8(1).   
86 X and Y v the Netherlands (n 84) para 22; M.C. v Bulgaria (n 73) para 152; Bevacqua (n 84) para 65; Irene 

Wilson v the United Kingdom (dec.) no. 10601/09, 2 February 2009 para 37; Sandra Janković (n 84) para 45; A. v 

Croatia (n 84) para 58;  Hajduová v Slovakia, no. 2660/03, 30 November 2010 paras 46, 49; Kowal v Poland 

(dec.) no. 2912/11, 5 January 2011 para 46; Đorđević (n 76) para 152; Kalucza (n 84) paras 59, 61; Eremia (n 76) 

para 73; B. v the Republic of Moldova (n 76) paras 70-71. 
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4.1.3 The Court’s use of Articles 3 and 8 

 

As outlined above, domestic and sexual violence have been considered to fall within the ambit 

of both Articles 3 and 8 of the Convention. Nevertheless, it is not clear why the Court examines 

some complaints under Article 3 and others under Article 8. In some cases, the Court has also 

examined both. In fact, the Court’s use of Articles 3 and 8 has been criticised for being 

inconsistent and ambiguous.87 In Valiuliené v Lithuania, Judge Pinto de Albuquerque criticised 

the Court’s reasoning in a footnote to his concurring opinion, by stating that ‘[t]he majority 

missed the opportunity to set out a principled reasoning to impute a violation of Article 3, and 

not of Article 8, to the respondent State, preferring once again to remain attached of the 

particular specificities of the case. Yet that reasoning was much needed in view of the current 

disparate case-law.’88 

     In many of the cases in which the Court has chosen to not examine the complaint under 

Article 3, the Court has motivated its ‘choice’ with holding that it has already found a violation 

of Article 8, which makes it unnecessary to examine the same complaint under Article 3.89 In 

other cases, the Court has held that the complaint is to be examined under Article 8 in order to 

avoid the analysis of whether the violence attains the threshold of severity as required for Article 

3.90 In the majority of these cases, however, the Court has not stated any reason at all to justify 

its approach to examine the case under Article 8 rather than under Article 3.91 As regards the 

first argument, that further analysis under Article 3 is unnecessary due to the Court’s finding 

that there has been a violation of Article 8, it appears logical and reasonable at first glance.92 

Nevertheless, the Court has also made similar statements after finding a violation of Article 3. 

In these cases, the Court has stated that it is unnecessary to assess the complaint further under 

Article 8.93 It is at this point that the approach of the Court becomes problematic and hard to 

foresee, as it is not clear under which article of the Convention the Court will examine a 

complaint about violence against women to begin with. The same goes for the second argument 

used by the Court, to examine the case under Article 8 to avoid further analysis under Article 

3. It is not clear why the Court in some cases has decided to avoid such an analysis, as it has in 

other cases chosen this analysis before that under Article 8.  

     As no clear answer has been given by the Court concerning its use of Articles 3 and 8, it is 

not possible to establish for certain the reasons behind its approach. Nevertheless, there are two 

possible reasons for the Court’s inconsistent use of Articles 3 and 8. First, one possible reason 

could be that it uses Article 3 and 8 to distinguish between complaints of violence based on 

their severity.94 In fact, one of the judges appears to believe that the Court’s approach is to 

refrain from examining cases of violence that are less severe under Article 3. In her dissenting 

opinion to Valiuliené v Lithuania, Judge Jočienė criticised the fact that the majority had 

                                                           
87 Patricia Londono, ‘Recent Developments: Human Rights, Positive Obligations and Domestic Violence: Kalucza 

v Hungary in the European Court of Human Rights’ (2012) 1 International Human Rights Law Review 339, 343; 

Ronagh J A McQuigg, ‘The European Court of Human Rights and Domestic violence: Valiuliene v. Lithuania’ 

(2014) 18 The International Journal of Human Rights 756, 764; Ronagh J A McQuigg, ‘Domestic Violence as a 

Human Rights Issue: Rumor v. Italy’ (2016) 26(4) The European Journal of International Law 1009, 1015. 
88 Valiulienė (n 73) Concurring Opinion of Judge Pinto de Albuquerque footnote 18.   
89 X and Y v the Netherlands (n 84) para 34; Sandra Janković (n 84) para 59; A. v Croatia (n 84) para 80; Kalucza 

(n 84) para 73. 
90 A. v Croatia (n 84) para 57.  
91 Bevacqua (n 84) paras 54-55; Sandra Janković (n 84) para 27; Kalucza (n 84) para 42; Eremia (n 76) 2013 para 

68. 
92 McQuigg, ‘Domestic Violence as a Human Rights Issue: Rumor v. Italy’ (n 87) 1015.  
93 A. v the UK (n 76) para 28; E.M. v Romania, no. 43994/05, 30 October 2012 paras 50-51, 71-72 (only available 
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reviewed the case under Article 3, as she could not accept that the violence suffered by the 

applicant was sufficiently severe to amount to ill-treatment.95 According to Judge Jočienė, the 

Court therefore should have examined the case under Article 8 instead.96 In a similar way, the 

authorities of Lithuania appeared to be of the opinion that the Court distinguishes between 

Articles 3 and 8 based on severity. Indeed, Lithuania presented the Court with a unilateral 

declaration in which it admitted that it had breached Article 8.97 However, it contested that it 

had violated Article 3, as the applicant’s injuries were of ‘trivial nature’ and therefore not 

sufficiently severe to fall within the ambit of Article 3.98 The Court, on the other hand, did not 

accept Lithuania’s unilateral declaration.99 

     It is true that many of the complaints that have been examined under Article 3 have 

concerned ongoing situations of gross or life-threatening harm, whilst many of the complaints 

assessed under Article 8 have involved fewer incidents of violence, consisting mainly of verbal 

abuse and physical violence causing less severe bodily harm. For instance, in Eremia v the 

Republic of Moldova, the Court examined the complaint of the first applicant, who had been 

the victim of physical and verbal domestic abuse for several years, under Article 3, whilst the 

complaints of her two children concerning verbal abuse and the fact that they had witnessed 

their mother being physically and verbally abused, were reviewed under Article 8.100 Moreover, 

the applicant’s complaint about one act of violence in Sandra Janković v Croatia was examined 

under Article 8 instead of Article 3.101 On the contrary, the Court reviewed the life-threating 

injuries that the applicants had sustained in Opuz v Turkey under Article 3.102 Nevertheless, this 

is not a consistent practice.  

     In A v Croatia, the applicant had been subjected to both verbal and physical abuse on a 

number of occasions by her ex-husband, who had kicked her in the head, face and body as well 

as hit and threatened to kill her.103 The applicant complained under Articles 2, 3 and 8 of the 

Convention, but the Court decided to examine the complaint merely under Article 8.104 In a 

similar way, the Court examined the ongoing situations of verbal and physical abuse in 

Bevacqua and S v Bulgaria and Hajdouvá v Slovakia under Article 8.105 On the contrary, one 

event of verbal and physical violence was examined by the Court under Article 3 in Rumor v 

Italy.106 Likewise, the injuries sustained by the applicant in Valiuliené v Lithuania were 

considered minor.107 Yet, the Court rejected Lithuania’s acknowledgement of a violation of 

Article 8 and examined the case under Article 3.108 Thus, in the cases reviewed by the Court 

under Article 3, there appears to be nothing to consider the violence more severe than in those 

examined under Article 8. Furthermore, the amounts of compensation given to the victims in 

these cases are noteworthy as the amounts granted for violations of Article 3 are not higher than 

those granted for violations of Article 8. In fact, whilst the applicant in Valiuliené v Lithuania 

was granted €5,000 for non-pecuniary damage for a violation of Article 3, the applicant in A v 
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Croatia was awarded with €9,000 for a violation of Article 8.109 It is therefore evident that the 

Court does not examine a case under Article 8 instead of Article 3 because of a lack of 

severity.110 For these reasons, the argument that the Court’s use of Articles 3 and 8 merely 

depends on the severity of the violence must be rejected. In fact, the Court appears to have 

rejected this argument itself, as it did not accept the unilateral declaration by Lithuania.111 On 

the contrary, it found a violation of Article 3, after which it stated that it was unnecessary to 

examine the case under Article 8.112  

     The second and more plausible explanation for the Court’s approach pertains merely to the 

issue of practicality.113 The approach of the Court to not examine the same complaint under 

several articles of the Convention is used in all types of cases and not only in cases concerning 

violence against women. Due to its tremendous caseload, the Court does not have the time to 

examine the same complaint under several Convention articles.114 For this reason, when the 

Court has found a violation of one of Articles 3 or 8 with regard to violence against women, it 

tends to state that it is unnecessary for it to examine the case under the other. Accordingly, if 

the Court examines a case under Article 8, it does not mean that it considered the complaint to 

not fall within the ambit of Article 3. Indeed, the Court has never stated that a complaint 

concerning violence against women has not been severe enough to fall within the scope of 

Article 3. The reason for the Court’s preference for the use of Article 8 in some cases concerning 

domestic violence could instead be that it considers it to be somewhat easier to establish a 

violation of that provision. This view was displayed by the Court in A v Croatia, where it chose 

to examine the case under Article 8 to avoid ‘issues pertinent to the threshold for the purposes 

of Article 3 […]’.115 Accordingly, the Court’s use of Article 8 in many cases that have 

concerned less severe forms of violence may have been based on expediency rather than on 

principle.116 It is thus important to remember that even if it is more likely that a complaint where 

the violence can be considered ‘less severe’ would be examined under Article 8, this does not 

mean that it does not fall within the ambit of Article 3.  

     When it comes to rape and other forms of sexual violence, those complaints are always 

examined by the Court under Article 3, or under both Articles 3 and 8. Indeed, the Court 

delivered a ground-breaking judgement in M.C. v Bulgaria, in which it held the Bulgarian 

Government responsible for a violation of Articles 3 and 8 due to its failure to ‘establish and 

apply effectively a criminal-law system punishing all forms of rape and sexual abuse.’117 

According to the Court, the member states’ positive obligations under Articles 3 and 8 ‘must 

be seen as requiring the penalisation and effective prosecution of any non-consensual sexual 

act, including in the absence of physical resistance by the victim.’118 This judgement can be 

considered ground-breaking in the sense that it enabled for all rapes and other forms of sexual 

abuse to fall within the ambit of Article 3, as the article itself was considered to contain a 
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positive obligation to criminalise all non-consensual sexual acts.119 The Court has repeatedly 

referred to the judgement delivered in M.C. v Bulgaria in all succeeding cases of rape and other 

forms of sexual abuse, which have been reviewed by the Court under Article 3, or both Article 

3 and 8.120 Thus, whilst the Court has preferred to use Article 8 in cases of domestic violence, 

its preference with regard to sexual violence appears to be Article 3, or both Articles 3 and 8.121 

In this respect it is also noteworthy that all cases of domestic violence that have included some 

form of sexual violence have been reviewed by the Court under Article 3.122 

     It is evident that the issue of violence against women falls within the scope of both Articles 

3 and 8. Nevertheless, whether the Court examines a complaint of violence under Article 3 or 

8 depends on the circumstances on the case. When it comes to domestic violence, the Court’s 

preference seems to be Article 8, whilst complaints about rape and other forms of sexual 

violence often are examined under Article 3. Nevertheless, this does not mean that domestic 

violence as an issue does not fall within the scope of Article 3. Indeed, the Court has examined 

several cases of domestic violence under Article 3, which means that it falls within the scope 

of that article. As is evident from the Court’s case law, cases concerning life-threatening 

injuries, sexual violence or gross bodily harm are likely to be examined under Article 3, whilst 

cases concerning verbal abuse and less severe physical harm are more likely to be examined 

under Article 8. However, this does not mean that ‘less severe’ cases do not fall within the 

ambit of Article 3, neither does it mean that more severe cases do not fall within the scope of 

Article 8. In fact, the Court’s approach is based on practicality and not on principle.   

      

4.2 POSITIVE OBLIGATIONS UNDER ARTICLES 3 AND 8 

 

As it has been established that the issue of violence against women falls within the scope of 

Articles 3 and 8, this means that states have an obligation to address and respond to it. Indeed, 

the Court has reiterated the existence of positive obligations under both these articles.  

     When it comes to Article 3, the Court has held that Article 1 of the Convention taken together 

with Article 3 ‘requires (s)tates to take measures designed to ensure that individuals within their 

jurisdiction are not subjected to torture or inhuman or degrading treatment or punishment, 

including such ill-treatment administered by private individuals.’123 Accordingly, states do not 
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only have a negative obligation to refrain from such acts, but they also have a positive obligation 

to address and respond to acts of ill-treatment. According to the Court, this means that Article 

3 imposes on states two separate, but connected, obligations. Indeed, the Court has held that 

‘[t]he States’ positive obligations under Article 3 of the Convention include, on the one hand, 

setting up a legislative framework aimed at preventing and punishing ill-treatment by private 

individuals and, on the other hand, when aware of an imminent risk of ill-treatment of an 

identified individual or when ill-treatment has already occurred, applying the relevant laws in 

practice, thus affording protection to the victims and punishing those responsible for ill-

treatment.’124 This means that a failure of a state to fulfil these obligations with regard to 

violence against women can result in a violation of Article 3.125 

     With regard to Article 8, the Court has held that the right to private life does not only impose 

a negative obligation on states to not interfere, but ‘there may [also] be positive obligations 

inherent in an effective “respect” for private or family life.’126 These obligations may include 

‘the adoption of measures designed to secure respect for private life even in the sphere of the 

relations of individuals between themselves.’127 Furthermore, states have a duty to protect the 

‘physical and psychological integrity’ of individuals from threats by other individuals, which 

means that they must ‘maintain and apply in practice an adequate legal framework affording 

protection against acts of violence by private individuals.’128 

     It is clear that member states have several positive obligations to address and respond to 

violence against women in accordance with both Articles 3 and 8. A failure to take sufficient 

reasonable measures and act with the required degree of diligence to fulfil these obligations can 

thus result in a violation of these provisions. Next, it will therefore be examined which measures 

states must take to satisfy the due diligence standard under Articles 3 and 8. 

 

4.3 MEETING THE DUE DILIGENCE STANDARD UNDER ARTICLES 3 AND 8 

 

4.3.1 Margin of appreciation and ‘vulnerable individuals’ entitled to extra state protection 

 

As regards which measures member states must take to satisfy the due diligence standard under 

Articles 3 and 8, the Court has reiterated that member states enjoy a certain degree of margin 

of appreciation in this respect.129 According to the Court, ‘[i]t is not the Court’s role to replace 

the national authorities and to choose in their stead from among the wide range of possible 

measures that could be taken to secure compliance with their positive obligations’ under 
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Articles 3 and 8.130 This means that there is no definite list of which measures member states 

should take to address the issue of violence against women, but member states can take different 

measures to fulfil the due diligence standard. Nevertheless, the Court has also emphasized that, 

in accordance with ‘the principle that the Convention is intended to guarantee not theoretical or 

illusory, but practical and effective rights’, the Court must ‘ensure that a State’s obligation to 

protect the rights of those under its jurisdiction is adequately discharged.’131  

     In this regard it must be noted that the general view is that member states enjoy a wider 

margin of appreciation with regard to Article 8 than Article 3.132 However, in cases concerning 

violence against women the Court has limited the margin of appreciation of states under both 

these articles. In fact, the Court has determined that member states have an obligation to take 

action in order to protect certain victims or to prevent particular acts of violence, in spite of 

their margin of appreciation. 

     With regard to Articles 3 and 8, the Court has repeatedly held that certain individuals may 

be entitled to extra state protection from violence because of their vulnerable status, by stating 

that ‘[c]hildren and other vulnerable individuals, in particular, are entitled to State protection, 

in the form of effective deterrence, against such serious breaches of personal integrity.’133 

Furthermore, the Court has held that the measures taken by states to satisfy their positive 

obligations should ‘provide effective protection, in particular, of children and other vulnerable 

persons.’134 This means that certain individuals are entitled to extra state protection. Thus, the 

obligation of states to act with due diligence is especially strict with regard to these individuals, 

and a greater degree of diligence is therefore required to satisfy the positive obligations in this 

regard. This is evident as the Court tends to note the vulnerability of individuals in connection 

with member states’ margin of appreciation. This in order to show that, despite the fact that 

member states enjoy a certain degree of margin appreciation, they must protect those who are 

particularly vulnerable against violence.135 

     From the Court’s statement, as cited above, it is clear that children are considered vulnerable 

and therefore entitled to extra state protection. Indeed, the Court has recognized many under-

aged victims of violence to be particularly vulnerable.136 What is more ambiguous, however, is 

who the concept ‘other vulnerable individuals’ encompasses.  

     In Opuz v Turkey, the Court held that the applicant, a victim of domestic violence, could be 

considered ‘vulnerable.’137 In this connection, it emphasized the ‘violence suffered by the 

applicant in the past’ and her ‘fear of further violence.’138 Additionally, the Court took into 

account the ‘vulnerable situation of women in south-east Turkey.’139 In a similar way, the 

applicant in Rumor v Italy was considered vulnerable because of her physical injuries and her 
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fear for further violence.140 However, this cannot be interpreted as meaning that all women who 

have suffered from violence can be considered ‘vulnerable.’ What was established by the Court 

in these cases was not that all victims of domestic violence can be considered ‘vulnerable’, but 

merely that it is possible under certain circumstances. Thus, victims of violence perpetrated by 

private actors could be entitled to extra state protection, however not merely on the basis of 

their status as victims. In other words, victims of domestic violence are not automatically 

entitled to extra state protection. Likewise, an individual subjected to violence does not 

automatically fall within the category of ‘vulnerable individuals’ for being a woman.141 

     Nevertheless, the Court has also acknowledged the ‘particular vulnerability of the victims 

of domestic violence’ and stressed the need for ‘active state involvement’ in their protection.142 

This means that the obligation of states to act with due diligence is particularly strict with regard 

to these individuals. Indeed, the Court has reiterated that in order to fulfil their positive 

obligations with regard to victims of domestic violence, the state authorities must exercise ‘an 

even greater degree of vigilance.’143 

     It is clear that under-aged victims are entitled to extra state protection from all forms of 

violence, including domestic and sexual violence. When it comes to adult women, the Court 

has established that they can be entitled to extra state protection in case of domestic violence. 

The Court has not, however, declared an adult individual suffering from other forms of 

violence, such as sexual violence outside the home, as vulnerable. Nevertheless, the Court has 

established that, regardless of member states’ margin of appreciation, ‘effective deterrence’ 

against grave acts such as rape and sexual abuse is required.144 Accordingly, the Court has 

restricted the margin of appreciation of member states with regard to sexual violence as well.  

     In accordance with this, the Court has established several positive obligations with regard to 

the issue of violence against women that states must fulfil in a diligent manner, in spite of their 

margin of appreciation.  

 

4.3.2 Obligation to put in place legislative framework and criminalise certain acts of violence 

 

As mentioned above, the obligation to ensure that individuals are not subjected to ill-treatment 

contrary to Article 3 includes a duty to set up a ‘legislative framework aimed at preventing and 

punishing ill-treatment by private individuals.’145 In line with Article 8, the Court has held that 

member states must provide for an ‘adequate legal framework’ to protect individuals from 

violence.146 This means that, in order for member states to comply with Articles 3 and 8, they 

must put in place a legislative framework which allow them to take measures against persons 

accused of domestic violence.147 In addition, member states must put in place criminal-law 

provisions effectively punishing all forms of non-consensual sexual acts, such as rape and 

sexual abuse.148 It is thus evident that the due diligence standard with regard to Articles 3 and 
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8 requires criminal-law provisions in respect of acts of domestic and sexual violence.149 This 

means that civil remedies are insufficient in order for member states to comply with Article 3 

and 8.  

     With regard to domestic violence, the Court has been satisfied where the domestic law has 

provided for criminal-law provisions enabling the authorities to take action against the 

perpetrator and the victim to seek compensation.150 In this respect, the Court has emphasized 

that both Articles 3 and 8 require criminal laws.151 This means that states have an obligation to 

criminalise acts of domestic violence.  

     When it comes to rape and sexual abuse, the ground-breaking judgement delivered by the 

Court in M.C. v Bulgaria imposed an obligation on states to criminalise all non-consensual 

sexual acts.152 In this case, the Court referred to the Recommendation Rec (2002)5 of the 

Committee of Ministers of the CoE on the Protection of Women Against Violence, which 

provides that member states should ‘penalise any sexual act committed against non-consenting 

persons, even if they do not show signs of resistance.’153 In line with this, the Court held that 

‘[s]tates have a positive obligation inherent in Articles 3 and 8 of the Convention to enact 

criminal-law provisions effectively punishing rape’ which means that ‘any non-consensual 

sexual act, including in the absence of physical resistance by the victim’ must be penalised.154 

This obligation has been reiterated by the Court in all succeeding cases concerning rape and 

sexual abuse.155  

     In addition to the general obligation to criminalise certain acts of violence, the Court has 

also reiterated an obligation that requires certain details of the criminal-laws provided. Just as 

with regard to Article 2, the Court has established that in order to fulfil the due diligence 

standard under Article 3, the legislative framework must enable the prosecuting authorities to 

pursue criminal investigations despite withdrawals of complaints. In other words, domestic 

laws that require the active involvement of victims are incompatible with Article 3.156 

     It is worth noting that very few member states have been considered to not be in compliance 

with the positive obligation to put in place a sufficient legal framework.157 Those states that 

have been considered to have failed in this regard have only offered civil remedies rather than 

criminal or failed to provide for an opportunity to pursue proceedings despite withdrawals of 

complaints.158 Nevertheless, in the majority of cases where the Court has found a violation of 

Articles 3 and 8, it has stated that it is satisfied with the legal framework.159 It is when the Court 

has started to examine how the laws have been applied in practice that most deficiencies have 

been discovered.  
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4.3.3 Obligation to ‘take preventive operational measures’ and ‘procedural’ obligations to 

investigate complaints and punish perpetrators  

 

Member states do not only have an obligation to put in place a sufficient ‘legislative 

framework’, but in order to protect victims and punish those responsible for acts of violence, 

they must also apply the relevant laws in practice.160 It is in this respect that most member states 

have failed in their efforts to comply with the due diligence standard.  

     As outlined above, member states have a duty under Article 2 to take preventive operational 

measures when they have knowledge of a risk for an individual’s life. With regard to Articles 

3 and 8, the Court has reiterated a similar obligation for situations where the state has knowledge 

about a situation of ongoing abuse. Indeed, the Court has held that where the state ‘was, or 

ought to have been, aware that the applicants were suffering or at risk of abuse’ it must take 

‘reasonable steps’ to protect them from further abuse.161 Consequently, member states still have 

an obligation to take preventive operational measures and act with due diligence even if there 

is no risk for the individual’s life. In order to engage responsibility under Articles 3 and 8, it is 

sufficient that the state has knowledge about a situation of ongoing violence. 

     To establish whether a member state has complied with its positive obligation to take 

preventive measures, the Court first examines whether the state has had sufficient knowledge 

in order to engage state responsibility. The Court has determined that states were, or ought to 

have been, aware of ongoing abuse in situations where the victim has been in frequent contact 

with the national authorities about the ongoing abuse or where the national authorities 

previously have sanctioned the perpetrator for the violence at issue.162 

     Once it has been established that the state has had enough knowledge to engage 

responsibility under Articles 3 and 8, the Court tends to assess whether the measures taken by 

the state can be considered sufficient in order to satisfy the positive obligations under these 

provisions.163 As mentioned above, the Court has held that member states enjoy a certain degree 

of margin of appreciation as to which measures to take.164 In accordance with this, the approach 

of the Court has been to assess whether the measures actually taken by the state authorities have 

been enough to stop the perpetrator from further violence, rather than establishing exactly which 

measures the state should have taken.165 In Opuz v Turkey, the Court declared that there had 

been a violation of Article 3 as ‘it [could not] be said that the local authorities displayed the 

required diligence to prevent the recurrence of violent attacks against the applicant, since the 

applicant’s husband perpetrated them without hindrance [...].’166 On the contrary, in cases 

where the measures taken by the state actually have been enough to hinder further violence, the 

Court has found no violation. This was the case in Rumor v Italy, which is the only case in 

which the Court has examined violence against women under Article 3 and not found a 
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violation.167 In this case, the Court noted that ‘no further threats or episodes of violence [had] 

occurred either after the applicant’s former partner was granted house arrest or after he was 

released.’168 In accordance with this, the Court held that Italy had taken sufficient measures to 

protect the applicant from further violence. For this reason, the Court declared that there had 

been no violation of Article 3.169  

     Even though the Court’s general approach has been to merely establish whether the measures 

taken have been sufficient to satisfy the positive obligations under Articles 3 and 8, the Court 

has also commented on the effectiveness of specific measures and established certain measures 

that must be taken in order to meet the due diligence standard. In general, it has established that 

member states must investigate complaints about violence and prosecute and punish 

perpetrators. This in order to comply with the procedural obligations imposed by Articles 3 and 

8.170   

     As regards the obligation to investigate complaints of violence, the Court has established 

that member states have an obligation to investigate allegations of violence, not only in cases 

where the violence has been inflicted by state officials, but also in cases where the perpetrator 

is a private individual.171 According to the Court, this means that member states have an 

obligation to investigate complaints of domestic violence and other forms of violence 

perpetrated by private actors, including rape and sexual abuse.172 Consequently, a failure to 

initiate an investigation at all in these situations is incompatible with the due diligence standard 

under Articles 3 and 8 and thus violates these provisions.173 In this respect, the Court has 

determined that the authorities have an obligation to commence an investigation even in the 

absence of a formal request by the victim, if they are aware of the abuse.174 The Court has also 

reiterated that the initiation of a criminal investigation should not require a certain degree of 

severity as regards the injuries caused, as such an approach excludes other types of violence 

that do not result in physical injury, such as psychological or economic abuse.175 

     Member states do not only have an obligation to initiate an investigation into allegations of 

violence, but the investigation must also be ‘effective.’ The Court has held that Articles 3 and 

8 require an ‘effective’ investigation that is ‘capable of leading to the establishment of the facts’ 

and ‘the identification and punishment of those responsible.’176 Furthermore, there is a 
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requirement of ‘promptness and reasonable expedition.’177 In accordance with this, member 

states have been found to be in breach of Articles 3 and 8 due to significant delays in conducting 

an investigation.178 For instance, the Court has declared investigations to be ineffective when 

they have lasted for more than a year and ten months without further evidence being adduced 

or produced.179 Additionally, the Court has considered investigations to be ineffective because 

of a failure of the authorities to question important witnesses or a failure to sufficiently assess 

the credibility of conflicting statements made by them.180 

     The requirement of ‘promptness and reasonable expedition’ also extends to the proceedings 

succeeding the investigation, which means that the merits of a case must be examined within 

reasonable time.181 In this respect, the Court has held that ‘considerable delays’ in the conduct 

of criminal proceedings may adversely affect their effectiveness. In accordance with this, the 

Court held Slovenia responsible in M.A. v Slovenia due to the fact that the criminal proceedings 

concerning a rape was concluded twenty-six years after the commission of the rape.182 In a less-

extreme case, N.D. v Slovenia, the Court held the state accountable as the criminal proceedings 

had lasted for six years.183 In this respect, the Court has also held that lengthy proceedings with 

regard to serious acts of violence cannot be justified by a ‘backlog of cases.’184 Consequently, 

member states have an obligation to conduct proceedings in such cases even if the domestic 

courts have a tremendous caseload. Thus, acts of serious violence must be prioritised.  

     When it comes to the obligation to prosecute perpetrators of violence, the Court has 

reiterated that ‘the greater the risk of further offences [is], the more likely that the prosecution 

should continue in the public interest, even if victims withdraw their complaints.’185 Thus, a 

failure to do so is not only incompatible with the due diligence standard under Article 2, but it 

is also incompatible with Article 3. In this respect, it must be noted that the Court has never 

established that such a failure is incompatible with Article 8. By contrast, the Court held in 

Bevacqua and S v Bulgaria with regard to Article 8 that ‘it [could not] accept the applicants’ 

argument that her Convention rights could only be secured if [the perpetrator] was prosecuted 

by the State and that the Convention required State-assisted prosecution, as opposed to 

prosecution by the victim, in all cases of domestic violence.’186 Nevertheless, the Court also 

emphasized that where prosecution cannot be done without the involvement of the victim, there 

may be, under certain circumstances, an issue of compatibility with the Convention.187 At one 

point, the Court also referred to the obligation to prosecute in the public interest, even if it did 

not consider the Bulgarian authorities to have had such an obligation in the case at hand.188 In 

fact, the Court merely rejected that such an obligation applies to all situations of domestic 
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violence, which the Court also has done with regard to the obligation established under Articles 

2 and 3.189 Accordingly, there may still be a similar obligation under Article 8 to, under certain 

circumstances, prosecute the perpetrator in the public interest.190  

     As regards the obligation to punish perpetrators, member states have such an obligation with 

regard to perpetrators of sexual and domestic violence.191 In this respect, the Court has held that 

states do not only have an obligation to impose criminal sanctions, but the sanctions ordered 

must also be enforced effectively in practice.192 Indeed, the failure of the state to implement 

measures ordered by the national courts was the basis for a violation of the Convention in A v 

Croatia.193 Moreover, ‘long and unexplained delays’ as regards the enforcement of sanctions 

and protection orders have been considered incompatible with the due diligence standard.194 

The Court has also in several cases commented on the ineffectiveness of the criminal sanctions 

imposed by member states. For instance, small fines have not been considered to be sufficient 

to satisfy the due diligence standard, since such sanctions are not considered to have enough 

deterrent effects.195 However, the Court has never established exactly which sanctions that 

should be used in order to produce sufficient deterrent effects. 

     Apart from the procedural obligations, the Court has also established a specific protective 

measure that states must take. The Court has determined that allowing the perpetrator to keep 

living in the same residence as the victim renders all other measures ineffective, as this exposes 

the victim to the risk of further violence.196 Accordingly, one of the reasonable steps states must 

take to protect victims of violence is to ensure that the perpetrator is removed from the victim’s 

home. A failure to do so is incompliant with the due diligence standard.197 The same applies to 

situations where the perpetrator is able to continue to have close contact with the victim, even 

if not residing in the same place.198 

     Finally, it is worth noting that some member states have tried to justify their negligence to 

act in accordance with the due diligence standard under Articles 3 and 8. Some states have used 

the argument that it was not established for certain that the measures available to them would 

have been able to prevent or uncover the ongoing abuse.199 Nevertheless, the Court has held 

that ‘[a] failure to take reasonably available measures which could have had a real prospect of 

altering the outcome or mitigating the harm is sufficient to engage the responsibility of the 

State.’200 Other states have tried to justify their failures to act by stating that they would have 

breached Article 8 if they had adopted an approach that was too interventionist.201 However, 

the Court has rejected this argument as well, by stating that in order to meet the due diligence 

standard with regard to violence against women, it is sometimes necessary to infringe upon the 
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right to private life as enshrined in Article 8.202 From the jurisprudence of the Court it is thus 

evident that there is nothing that could justify a state’s negligence to address and respond to 

violence against women in accordance with Articles 3 and 8. Indeed, member states must take 

preventive operational measures to protect victims of violence, as well as investigate complaints 

and prosecute and punish perpetrators. A failure to do so may result in a violation of Articles 3 

and 8.  

 

4.4 CONCLUDING REMARKS ON VIOLENCE AGAINST WOMEN AS A VIOLATION 

OF ARTICLES 3 AND 8 

 

The positive obligations of states to criminalise acts of domestic and sexual violence, take 

preventive operational measures to protect victims of violence, as well as investigate complaints 

about violence and prosecute and punish perpetrators, are imposed by both Articles 3 and 8. As 

outlined above, there are no differences in the required degree of diligence under these articles 

towards violence against women, and the amounts of compensations granted to victims are not 

higher under Article 3 than 8. The fact that the Court’s use of Articles 3 and 8 in cases of 

violence against women is based on expediency rather than on principle also indicates that the 

Court itself does not consider Articles 3 and 8 to give rise to different state obligations. Thus, 

from a victim’s perspective, it does not matter whether the Court bases its findings on Article 

3 or 8. Nevertheless, there could be other complications as a result of the Court’s approach.   

     The fact that the Lithuanian authorities in Valiuliené v Lithuania appeared to be of the view 

that a violation of Article 8 with regard to domestic violence is less severe than a violation of 

Article 3 is troubling and raises concerns over which message the Court’s inconsistent use of 

Articles 3 and 8 has sent out to states.203 Therefore, a clarification from the Court with regard 

to its use of these articles would be much welcomed. The best way to send out a clear message 

to member states would be to adopt a similar approach as to that with regard to sexual violence, 

namely to bring all acts of domestic violence under Article 3.204 Indeed, even one of the Court’s 

judges advocates this approach. According to Judge Pinto de Albuquerque, Article 8 is 

insufficient to address the issue of violence against women as it ‘fall[s] short of the real and full 

meaning of violence’ and ‘fail[s] to qualify as a “gendered understanding of violence.”’205 

Instead, all complaints about domestic violence should be brought under Article 3, as ‘[a] kick, 

a slap or a spit is also aimed at belittling the dignity of the partner, conveying a message of 

humiliation and degradation’ and since ‘it is precisely this intrinsic element of humiliation that 

attracts the applicability of Article 3 […].’206  

 

5. VIOLENCE AGAINST WOMEN AS A VIOLATION OF ARTICLE 14 

 

5.1 APPLICATION OF ARTICLE 14 TO VIOLENCE AGAINST WOMEN 

      

The Court has not only examined complaints of violence against women under Articles 2, 3 and 

8, but in some cases, it has also reviewed such complaints in conjunction with Article 14 of the 

Convention. Indeed, the Court has determined that a failure to meet the due diligence standard 

towards violence against women under Articles 2, 3 and 8 can amount to discrimination in 
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violation of Article 14, which provides that ‘[t]he enjoyment of the rights and freedoms set forth 

in this Convention shall be secured without discrimination on any ground such as sex […].’207 

     It is worth noting that not all complaints brought under Article 14 have been reviewed by 

the Court. In I.G. v Moldova, the Court was satisfied after it had found a violation of Article 3 

and held that no separate issue arose under Article 14.208 In a similar way, the Court refrained 

from an examination of the complaint under Article 14 in Bevacqua and S v Bulgaria, holding 

that the case was only to be examined under Article 8.209 Interestingly enough, the Court also 

refrained from examining the complaint under Article 14 in Rumor v Italy. In this case, the 

Court did not find a violation of Article 3 and therefore concluded that there had been no 

violation of Article 14 either.210 However, it is important to remember that Article 14 can be 

violated even if there has been no breach of the article which the claim is brought in conjunction 

with.211 It is therefore unclear why the Court decided to not examine this complaint.212 In fact, 

the Court has been criticised for its failure to review many Article 14 complaints.213 

Nevertheless, in the cases where the Court actually has examined Article 14, it has developed 

an understanding of the law that has had significant implications for the protection of women 

against violence by private actors. 

 

5.2 FAILURE TO MEET THE DUE DILIGENCE STANDARD UNDER ARTICLES 2, 3 

AND 8 AS A VIOLATION OF ARTICLE 14 

 

In its ground-breaking judgement delivered in Opuz v Turkey, the Court for the first time 

established that violence against women can constitute discrimination in violation of Article 

14. In reaching this conclusion, the Court resorted to other international legal framework 

particularly dealing with violence and discrimination against women.214 First, the Court 

emphasized the fact that the CEDAW Committee had recognized violence against women, 

including domestic violence, to constitute discrimination against women.215 The Court further 

noted that the IACommHR had recognized violence against women as discrimination, due to 

the failure of a state to act with due diligence towards this issue.216 In accordance with this, the 

Court declared that a failure to protect women against violence breaches their right to equal 

protection of the law and thus violates Article 14.217 Consequently, the Court found that the 

failure of Turkey to act with due diligence in accordance with Articles 2 and 3 constituted 

discrimination against women in violation of Article 14.218 Subsequently, the Court has 
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examined Article 14 in conjunction with Articles 2, 3 and 8 in several cases concerning violence 

against women.219 

     In order to find a violation of Article 14 in conjunction with Articles 2, 3 or 8, the Court 

tends to first assess whether the applicant has been able to produce prima facie evidence ‘that 

the effect of a measure or practice is discriminatory.’220 In other words, an omission to protect 

women against violence is not enough for a violation of Article 14.221 The applicant must also 

show that the failure of the state is systematic. Indeed, in all cases in which the Court has found 

a violation of Article 14, it has stated that the evidence produced has been able to demonstrate 

that ‘the authorities’ actions were not a simple failure or delay in dealing with violence against 

the […] applicant but amounted to condoning such violence and reflected a discriminatory 

attitude towards her as a woman.’222   

     In Opuz v Turkey, the applicant had been able to produce sufficient evidence through 

‘unchallenged statistical information’ in the form of reports, which evidenced the 

discriminatory attitude towards domestic violence amongst state officials.223 According to these 

reports, police officers did not investigate complaints concerning domestic violence as they 

considered the problem a ‘family matter’ not of their concern.224 Furthermore, the reports 

indicated that the domestic courts treated complaints of domestic violence as a form of divorce 

action rather than an urgent action.225 The reports also showed that all reported victims of 

domestic violence in Diyarbakir, the home-city of the applicant, were women.226 According to 

the Court, this was enough to establish that the approach of the Turkish authorities towards 

domestic violence was discriminatory.227  

     By contrast, the Court declared the applicant’s complaint under Article 14 in A. v Croatia 

manifestly ill-founded. According to the Court, the applicant had not succeeded to produce 

sufficient prima facie evidence that the approach of the Croatian authorities towards domestic 

violence was discriminatory.228 In this case, the applicant claimed that both the Croatian law 

with respect to domestic violence and the manner in which it was applied in practice was 

discriminatory against women. First, the applicant alleged that the fact that certain incidents of 

domestic violence were addressed in minor offences proceedings, whilst similar acts of violence 

occurring outside the home were dealt with through ordinary criminal-law mechanisms, was 

discriminatory.229 The Court, on the other hand, did not consider this to be sufficient to amount 

to gender-discrimination.230 Furthermore, the applicant had submitted statistical reports which 

indicated that in the majority of proceedings with respect to domestic violence in Croatia, both 

spouses were found guilty.231 Although the Court found this to be ‘worrisome’, it held that no 

such findings had been made with regard to the applicant.232 Overall, the Court considered the 

applicant’s complaint under Article 14 to be ‘incomplete and unsupported by relevant analysis,’ 
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which rendered it to declare the complaint manifestly ill-founded.233 In other words, unlike the 

reports put forward in Opuz v Turkey, the Court did not consider the reports submitted by the 

applicant in A. v Croatia to disclose an appearance of discriminatory treatment of women by 

the authorities.234 It is therefore clear that the Court cannot find a violation of Article 14 without 

sufficient evidence of a discriminatory attitude amongst the state authorities. A complaint based 

on Article 14 must be supported by unchallenged reports and provide for a relevant analysis by 

which a discriminatory attitude amongst state officials is illustrated. In fact, all applicants that 

have been successful in their complaints under Article 14 have produced such evidence in the 

form of reports.235  

     In order to find a violation of Article 14 in a particular case, it must also be determined 

whether the applicant was discriminated against because of the authorities’ discriminatory 

approach towards domestic violence. In Opuz v Turkey, the Court considered the applicant and 

her mother to have been discriminated against as they had been subjected to the ineffectiveness 

of the domestic remedies in Turkey in providing equal protection of law.236 Nevertheless, this 

requirement for a violation of Article 14 is rarely hard to satisfy, as the Court often already has 

found violations of Articles 2, 3 or 8, which displays the fact that the authorities have not acted 

with the required degree of diligence towards the applicant.  

     It is thus evident that a failure of a state to satisfy the due diligence standard with regard to 

violence against women can violate Article 14. However, it must be noted that all cases in which 

the Court has found a violation of Article 14 have concerned Articles 2 or 3.237 Indeed, the 

Court has never found a violation of Article 14 taken in conjunction with Article 8 with regard 

to violence against women. However, this does not mean that a failure to meet the due diligence 

standard with regard to violence against women under Article 8 cannot amount to a violation 

of Article 14. In A. v Croatia, the Court examined a complaint of domestic violence under 

Article 8 in conjunction with Article 14.238 Nevertheless, no violation of Article 14 was found 

as the applicant did not produce sufficient evidence.239 Accordingly, the complaint was rejected 

merely because of a lack of evidence. This means that, even though the Court has never found 

a violation of Article 8 in conjunction with Article 14, it is possible for it to do so. Furthermore, 

in many cases in which the Court has found a violation of Article 3 in conjunction with Article 

14, the complaint under Article 14 has also been brought under Article 8.240 However, the Court 

has stated that, even though the complaint is not inadmissible, it is unnecessary to examine it 

as it has already found a violation of Article 3 in conjunction with Article 14.241 Thus, as 

complaints brought under Article 8 in conjunction with Article 14 have been declared 

admissible, a failure to meet the due diligence standard under Article 8 could amount to a 

violation of Article 14 as well.242  

     Finally, it must also be noted that all cases in which the Court has found a violation of Article 

14 have concerned domestic violence.243 When it comes to the failure of states to meet the due 

diligence standard with regard to rape and other forms of sexual violence perpetrated by private 
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individuals outside the home, the Court has never deemed such approaches to be 

discriminatory.244 This is unfortunate as also rape and other forms of sexual violence outside 

the home mainly affect women, which means that member states expressing a negligent attitude 

towards this issue also express a discriminatory attitude towards women.245 An extension of the 

Court’s jurisprudence under Article 14 to also include acts of sexual violence taking place 

outside the home is therefore crucial in order for the Court to address the issue of violence 

against women in its entirety.  

     Nevertheless, it is evident that the application of Article 14 to violence against women has 

had significant implications for the protection of women against violence. The fact that the 

Court has recognized that a failure to meet the due diligence standard with regard to Articles 2, 

3 and 8 can violate Article 14, means that member states do not only have an obligation to act 

with due diligence in specific cases. In order to comply with Article 14, they must also act with 

due diligence towards the issue of violence against women in general.246 Thus, if an applicant 

can produce sufficient evidence that a state has not only failed in its obligations towards the 

applicant, but also systematically fails to act diligently towards the issue of violence against 

women, there has been a violation of Article 14.  

 

6. CONCLUSION  

 

It is evident that the non-interventionist approach towards violence against women that used to 

prevail has developed to an approach which requires a high degree of intervention by states. 

Indeed, the Court has established that member states have several positive obligations with 

regard to the issue of violence against women, all of which must be performed in a diligent 

manner. Evidently, a failure of a state to act with due diligence and fulfil these obligations may 

result in violations of Articles 2, 3, 8 and 14 of the Convention.  

     As regards Article 2, it is evident that where there is a risk to an individual’s life, states must 

take preventive measures in order to prevent death from taking place. Moreover, states must 

put in place an effective legal framework and investigate murders, as well as prosecute and 

punish those responsible. Where the death could be considered to have occurred as a 

consequence of the negligence of identified state officials, also civil remedies should be 

available to the victims. Indeed, the Court has determined that a failure to fulfil these obligations 

and act with the required degree of diligence can amount to a violation of Article 2. However, 

a clarification from the Court as to exactly which measures states should take to address the 

issue of violence against women in line with this provision would make the present state of law 

more evident and thus send out a clearer message to states as to how much effort it takes for 

them to comply with Article 2.   

     When it comes to Articles 3 and 8, the Court has established that under-aged victims and 

certain victims of domestic violence are entitled to extra state protection, and that effective 

deterrence is required against rape. In line with this, the Court has determined that states have 

several obligations with regard to the issue of violence against women, in spite of their margin 

of appreciation. First, it is evident that states must take sufficient preventive measures in cases 

of ongoing abuse in order to prevent further violence from taking place. Furthermore, it is clear 

that states must criminalise certain acts of violence, such as domestic violence, rape and sexual 
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abuse, and investigate complaints about such acts. In accordance with this, states also have an 

obligation to prosecute and punish perpetrators, and the criminal sanctions imposed must have 

sufficient deterrent effects. In addition, the proceedings, including the investigation, must be 

effective and conducted within a reasonable time. Evidently, a failure to meet these obligations 

with the required degree of diligence can result in a violation of Articles 3 and 8. Nevertheless, 

the Court’s use of these Convention articles is inconsistent and a clarification from the Court 

with regard to their application would therefore be welcomed.  

     It is also clear that the application of Article 14 to the issue of violence against women has 

had significant implications for the protection of women against violence, as it has enabled the 

Court to not only hold states responsible for a failure to meet the due diligence standard with 

regard to the violence in a particular case, but also for a failure to address the issue of violence 

against women in general. However, without overlooking the importance of the Court’s 

jurisprudence in this regard, it must be noted that the Court has failed to seize all opportunities 

to examine discriminatory practices amongst state authorities, as it often has refrained from an 

examination of Article 14. In addition, the Court has neglected the fact that also a failure to 

meet the due diligence standard with regard to sexual violence outside the home could be 

considered discrimination against women. An extension of the Court’s jurisprudence in this 

regard is therefore called for, as well as an approach of the Court to more frequently examine 

Article 14 complaints in general.  

     Finally, it is worth noting the ‘living’ nature of the Convention. Indeed, the Court has held 

that ‘the Convention is a living instrument which must be interpreted in the light of present-day 

conditions and that the increasingly high standard being required in the area of the protection 

of human rights and fundamental liberties correspondingly and inevitably requires greater 

firmness in assessing breaches of the fundamental values of democratic societies.’247 Keeping 

this statement in mind, it is interesting to note that there is a number of applications concerning 

domestic and sexual violence currently pending before the Court. With regard to Article 2, there 

is one pending application that concerns an alleged failure of the state to safeguard the right to 

life of the applicant’s daughter, who was killed by her husband.248 Moreover, there are several 

pending applications concerning domestic and sexual violence in which the Court has put 

questions to the parties under both Articles 3 and 8.249 Finally, there are also two pending 

applications in which the Court has inquired the parties with regard to Article 14.250  

     Due to the living nature of the Convention and the number of pending applications it is thus 

possible that the Court will continue to develop its jurisprudence with regard to the issue of 

violence against women in the near future. Hopefully, the Court will take these opportunities to 

clarify its use of the Convention articles, in particular with regard to Articles 3 and 8. This in 

order to communicate a message to member states that a violation of Article 8 due to a failure 

to act diligently towards the issue of violence against women is just as serious as a violation of 

Article 3. In this respect, it would be preferred if the Court would bring all claims of violence, 

both sexual and domestic, under Article 3. An extension of the application of Article 14 to cases 

concerning sexual violence taking place outside the home would also be welcomed, as this 

would allow the Court to address discriminatory attitudes amongst state authorities with regard 

to sexual violence. In general, an approach of the Court to examine complaints under several 

Convention articles, rather than choosing to examine one exclusively, would facilitate the 
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understanding of the present state of law and send a clear message to member states of which 

measures they must take to address the issue of violence against women. It remains to be seen 

whether the Court will make use of the currently pending applications to take these steps.  
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